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GASES 

INTHB 

Supreme  Court  of  Alabama 


SPECIAL  TERMS  1914. 


Ex  Parte  Fletcher,  in  re  Fletcher  v.  The  State. 

Violating  Prohibition  Lww. 

(Decided  July  25,  1914.    66  South.  148.) 

Intoxicating  Liquors;  Jury  Trial;  Statute;  Presumption, — Where 
defendant  wrote  on  his  appearance  bond,  "I,  Shell  Fletcher,  defend- 
ant in  this  case,  prefer  a  Jury,  Sept.  8,  1913,"  the  statement  was  a 
substantial  compliance  with  the  requirement  of  Acts  1909,  p.  63,  for 
a  d^nand  for  a  jury;  It  being  presumed  that  the  sheriff  duly  re- 
turned the  bond  to  the  clerk  as  required  by  section  6291,  Code  1907, 
so  that  the  demand  for  a  jury  was  filed  with  the  bond. 

Cebtioeaei  to  Court  of  Appeals. 

Petition  of  Shell  Fletcher  for  certiorari  to  the  Court 
of  Appeals  to  review  and  revise  the  judgment  and  deci- 
sion of  that  court  in  the  case  of  Shell  Fletcher  v.  State, 
11  Ala.  App.  180,  65  South  ,  683.  Writ  granted  and 
judgment  of  the  Court  of  Appeals  reversed  and  the 
cause  remanded. 

Parks  &  Pbbstwood,  for  appellant.  The  provisions 
of  the  Fuller  bill,  and  the  provisions  of  the  act  creating 
the  court  in  which  this  cause  was  tried  are  in  direct 
conflict,  and  the  former  must  pi-evail. — 109  U.  S.  504; 
22  Mich.  322;  Endlich  on  Interpretation,  §  216.  The  en- 
doi-sement  on  the  bail  bond  was  a  sufficient  demand  and 
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2  SUPREME  COURT  [Vol- 

[Ex  Parte  Fletcher  In  re.  Fletcher  v.  The  State.] 

a  sufficient  filing. — Freeman  v.  Bridges,  123  Ala.  287; 
6  Words  &  Phrases,  5498;.  102  Ga.  506.  Under  section 
6291,  Code  1907,  the  sheriff  was  bound  to  return  the  bail 
bond  and  under  section  3272,  the  clerk  was  bound  to 
file  it. 

R.  C.  Brickbll^  Attorney  General,  and  T.  H.  Sbay, 
Assistant  Attorney  General,  for  the  State.  For  brief 
see  the  report  of  this  case  in  11  Ala.  App.  180,  65  South. 
683. 

PER  CURIAM. — ^We  may  concede,  without  deciding, 
that  section  32  of  the  act  of  1907,  special  session,  page^ 
63,  was  not  repealed  by  the  local  act  of  1911,  page  315, 
and  that  the  defendant  had  to  demand  a  jury  as  there 
provided,  yet  we  are  of  the  opinion  that  the  defendant 
substantially  complied  with  this  requirement. — Free- 
mmi  V,  Bridges,  123  Ala.  287,  26  South.  512.  It  is  true 
that  it  affirmatively  appeared  in  the  case  supra  that  the 
bond  upon  which  the  demand  was  made  was  returned 
and  filed  with  the  clerk,  but  section  6291  of  the  Code 
of  1907  required  the  sheriff  to  return  the  bond  in  ques- 
tion to  the  clerk,  and,  this  being  a  ministerial  act,  the 
law  presumes  that  the  sheriff  discharged  his  duty. — 
Gucsnard  v.  L.  &  N.  R.  R.  Co.,  76  Ala.  453;  S^nifh  v. 
State,  88  Ala.  73,  7  South.  52 ;  Mechem  on  Public  Offi- 
cers, §  579.  The  Court  of  Appeals  erred  in  holding  that 
the  defendant  did  not  show  a  legal  demand  for  a  jury, 
and  was  therefore  not  entitled  to  one  in  the  trial  court, 
and  the  judgment  of  affirmance  is  reversed,  and  the 
cause  is  remanded  to  the  Court  of  Appeals. 

Reversed  and  remanded. 
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Ex  Parte  Pappenburg,  in  re  Pappenbui^  v.  The 

State. 

Violating  Prohibition  Law. 
(Decided  June  3,  1914.    66  South.  32.) 

Certiorari  to  Court  of  Appeals. 

Petition  of  Henry  Pappenburg  for  certiorari  to  the 
Court  of  Appeals,  to  review  and  revise  the  judgment  of 
said  court  in  the  case  of  Henry  Pappetiburg  v.  State, 
10  Ala,  App.  224,  65  South.  418,  wherein  said  court  af- 
firms the  judgment  of  the  trial  court  convicting  peti- 
tioner for  transporting  prohibited  liquors,  in  violation 
of  section  24  of  the  Fuller  bill.    Writ  denied. 

TiDv^BLL  &  Sample^  for  petitioner.  See  brief  filed  in 
the  cause  as  reported  in  10  Ala.  App.  224,  65  South. 
418. 

R.  C.  Brickbll^  Attorney  General,  and  T.  H.  Sbay^ 
Assistant  Attorney  General,  for  the  State.  See  brief 
filed  in  the  cause  as  reported  in  10  Ala.  App.  224,  65 
South  418. 

MAYFIELD,  J. — ^AU  the  Justices  except  the  writer 
are  of  the  opinion  that  the  application  for  certiorari 
should  be  denied  on  the  authority  of  the  opinion  of  the 
Court  of  Appeals,  rendered  in  this  case,  and  such  is  the 
order  of  this  court. 

The  writer,  however,  is  of  the  opinion  that  the  appli- 
cation ought  to  be  granted,  and  the  judgment  and  deci- 
sion of  the  Court  of  Appeals  reversed ;  and  the  opinion 
following  expresses  only  his  own  views  of  the  law  upon 
the  subject. 
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Certiorari  denied. 

MAYFIELD,  J.— (dissenting).— The  sole  question 
for  decision  on  this  record  is  whether  or  not  the  Ten- 
nessee river  is  a  "public  highway"  within  the  meaning 
of  that  phrase  as  used  in  section  24  of  the  "Fuller  Bill" 
(Acts  1909,  p.  63).  That  section  reads  as  folloi^v^:  "It 
shall  be  unlawful  for  any  person,  firm,  corporation  or 
association,  whether  a  common  carrier  or  not,  to  accept 
from  another  for  shipment,  transportation  or  delivery, 
or  to  ship,  transport  or  deliver  for  another  said  pro- 
hibited liquors  or  beverages  or  any  of  them,  when  i-e- 
ceived  at  one  point,  place  or  locaMty  in  this  state  to  be 
shipped  or  transported  to  or  delivered  to  another  per- 
son, firm  or  corporation  at  another  point,  place  or  local- 
ity in  this  state,  or  to  convey  or  transport  over  along 
any  public  street  or  highway  any  of  such  prohibited 
liquors  for  another,  and  any  person  violating  any  pro- 
vision of  this  section  shall  be  guilty  of  a  misdemeanor, 
but  the  provisions  of  this  section  shall  not  apply  to  those 
transporting  and  delivering  to  druggists  and  physicians 
such  alcohol  as  they  are  permitted  by  the  laws  of  the 
state  to  sell  or  dispose  of  in  accordance  with  the  statu- 
tory regulations  upon  that  subject." 

The  defendant  was  charged  and  convicted  under  the 
following  affidavit :  "State  of  Alabama,  Morgan  County : 
Morgan  County  Law  and  Equity  Court.  Before  me, 
Thos.  W.  Wert,  judge  of  the  Morgan  county  law  and 
equity  court  in  and  for  said  county,  personally  appeared 
Jeptha  V.  May,  who,  being  duly  sworn,  deposes  and 
says  that  he  has  probable  cause  for  l>elieving  and  does 
believe  that  within  twelve  months  before  making  this 
affidavit,  and  in  said  county,  Henry  Papenburg  did  con- 
vey or  transport  over  or  along  a  public  highway,  to  wit, 
the  Tennessee  river,  prohibited  liquors,  to  wit,  beer,  for 
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one  R.  C.  Leib,  ag-ainst  the  peace  and  dignity.of  the  state 
of  Alabama.    Jeptha  V.  May. 

'^Sworn  to  and  subscribed  before  me  this  the  6th  day 
of  Sept.,  1913. 

"Thos.  W.  Wert. 
"Judge  of  the  Morgan  County  Law  and 
Equity  Court." 

The  sufficiency  of  this  affidavit  to  support  a  cnviction 
was  tested  by  demurrer,  and  by  motion  in  arrest  of 
judgment;  the  insistence  of  the  accusefl  being  that  the 
Tennessee  river  was  not  a  "public  highway''  within  the 
meaning  of  that  phrase  as  used  in  s(H.*tion  24  of  the  act 
above  quoted,  which  made  it  a  criminal  offense  to  carry 
or  transport  prohibite<l  liquoi-s  along,  across,  or  over 
"any  public  street  or  highway.''  The  trial  court  ruled 
this  point  against  the  accused,  and  he  appealed  to  the 
Court  of  Appeals,  and  that  court  ruled  the  point  against 
him,  and  he  applies  to  this  court  to  revise  the  decision 
of  the  Court  of  Appeals. 

There  can  be  no  doubt  that  the  Tennessee  river  is  a 
public  highway  for  some  purposes,  and  this  is  not  de- 
nied, but  is  conceded,  by  counsel  for  the  petitioner.  But 
is  it  a  highway  within  the  meaning  of  that  word  as  used 
in  section  24  of  the  act  quoted?  That  is  to  say,  did  the 
Legislature,  in  using  the  phrase  "any  public  street  or 
highway"  intend  to  include  rivers  like  the  Tennessee,. 
which  are  navigable,  and,  for  some  purposes,  are  un- 
doubtedly "public  highways?"  It  is  our  duty  to  give 
approval  to  the  legislative  will,  if  we  can  ascertain  that 
will  from  the  language  used  in  the  statute. 

The  word  "highway"  and  the  phrase  "public  high- 
way" have  each  been  the  subject  of  judicial  construction 
when  used  in  criminal  and  penal  statutes  like  the  one  in 
question.  The  case  of  Comer  v.  State,  62  Ala.  320,  is 
one  of  those  cases,   and  it  was  there  said:     "Every 
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thoroughfare  which  is  used  by  the  public,  and  which  is, 
in  the  language  of  the  English  books,  ^common  to  all 
the  king's  subjects,'  is  a  highway,  whether  it  be  a  car- 
riageway, a  horseway,  a  footway,  or  a  navigable  river." 

In  Glass  v.  State,  30  Ala.  529,  it  was  said :  "It  must 
be  conceded  that,  under  the  existing  laws  of  the  United 
States  and  of  this  state,  the  navigable  rivers  within  this 
state  are  public  highways  for  certain  purposes;  but  it 
does  not  follow  that  they  are  so  for  all  purposes.  [Bul- 
lock V.  Wilson],  2  Port.  436;  [Morgan  v.  Reading],  3 
Smedes  &  M.  [Miss.]  366." 

In  Mills  V,  State,  20  Ala.  86,  a  highway,  within  the 
meaning  of  the  statute  then  of  force  against  gaming, 
was  defined  to  be :  "A  public  road ;  that  is,  a  road  dedi- 
cated to  and  kept  up  by  the  public,  as  contradistinguish- 
ed from  private  ways  or  neighborhood  roads,  which  are 
not  so  kept  up." 

This  case  has  been  follow^ed  and  expressly  realfirmed 
in  Napier  v.  State,  51  Ala.  171,  Dickey  v.  State,  68  Ala. 
509,  and  Graham  v.  State,  105  Ala.  132,  16  South.  934, 
holding  that  a  navigable  river  was  not  a  public  highway 
within  the  meaning  of  the  statutes  which  prohibited 
gaming  on  a  "highway."  The  Glass  Case,  supra,  follow- 
ed the  opinion  and  decision  in  MUls'  Case,  supra,  to  the 
effect  that,  while  navigable  rivers  were  public  highways 
for  some  purposes,  they  were  not  highways  within  the 
meaning  of  statutes  like  the  one  in  question. 

There  is  also  a  rule  of  construction  which  tends  to 
show  that  "highway"  as  used  in  the  statute  quoted  was 
not  used  in  its  general  and  broad  sense,  but  in  a  restrict- 
ed sense.  The  word  "highway"  as  used  in  the  statute 
follows  the  word  "street,"  and  in  such  cases  it  is  con- 
strued to  be  used  in  the  restricted  sense. 

Mr.  Endlich,  in  his  work  on  Interpretation  of  Stat- 
utes, states  the  rule  to  be  that  where  a  general  word  fol- 
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lows  particular  and  specific  words  of  the  same  nature 
as  itself,  which  is  the  case  here,  the  general  word  takes 
its  meaning  from  the  particular  preceding  words  of 
the  same  nature,  and  is  presumed  to  be  restricted  to 
the  same  sense  as  those  words ;  that  is,  the  general  word 
is  then  presumed  to  comprehend  only  things  of  the  same 
kind  as  those  designated  by  the  specific  words,  unless 
there  be  something  to  show  a  wider  sense  was  intended, 
and  he  illustrates  the  rule  by  the  following  examples : 
"The  Sunday  Act  (St.  29  Car.  2,  c.  7),  which  enacts 
that  'no  tradesman,  artificer,  workman,  laborer,  or  other 
person  whatsoever,  shall  do  or  exercise  any  labor,  bus- 
iness, or  work  of  their  ordinary  callings  upon  the  Lord's 
Day,'  has  been  held  not  to  include  a  coach  proprietor  or 
a  fanner,  or,  no  doubt,  an  attorney ;  the  word  'person' 
being  confined  to  those  callings  like  those  specified  by 
the  preceding  words.  *  *  *  An  act  which  made  it 
a  felony  to  break  and  enter  into  a  'dwelling,  shop,  ware- 
house, or  countinghouse'  would  not  include  a  workshop, 
but  only  that  kind  of  shop  which  had  some  analogy  with 
a  warehouse;  that  is,  one  for  the  sale  of  goods.  In  an 
act  imposing  a  penalty  on  unqualified  persons  navigat- 
ing 'any  wherry,  lighter,  or  other  craft,'  the  last  word 
would  include  only  vessels  of  the  same  kind  as  wherries 
and  lighters,  not  steam  tugs  which  carried  neither  pas- 
sengers nor  goods.  ♦  ♦  ♦  The  St.  11  Geo.  2,  c.  19, 
which  authorizes  the  distress  for  rent  of  'corn,  grass,  or 
other  product'  growing  on  the  demised  lands,  includes 
only  products  similar  to  grass  and  corn ;  but  not  young 
trees,  which,  though  unquestionably  products  of  the 
land,  are  of  a  different  character  from  the  products 
specified  by  the  earlier  terms.  For  the  same  reason, 
young  trees  are  not  included  in  the  act  which  punishes 
the  stealing  of  'any  plant,  root,  fruit,  or  vegetable  pro- 
duction growing  in  a  garden,  orchard,  nursery  ground, 
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hot-house  or  conservatory/- — Endlich,  Int.  Stat.  568- 
570. 

Mr.  Sutherland,  in  his  work  on  Statutoi-y  Construc- 
tion, announces  the  same  rule.  He  gives  the  following 
examples:  '*lt  was  held  that  a  bull  was  not  included 
under  the  words  *or  other  cattle'  as  used  in  a  statute 
which  made  it  indictable  for  any  pei*son  to  wantonly  or 
cruelly  beat,  abuse,  and  ill  treat  any  horst*,  mare,  geld- 
ing, mule,  ass,  ox,  cow,  heifer,  steer,  sheep,  or  other  cat- 
tle. Bayley,  J.,  said :  *Hoi*se,  mare,  gelding,  are  one 
class;  ox,  cow,  heifer,  and  stc^er  are  another;  and  in  my 
opinion  the  bull  is  not  include<l  in  this  act.'  ♦  ♦  ♦ 
A  Michigan  statute  gave  every  wife,  child,  parents,  guar- 
dian, husband  or  other  pei-son'  a  right  of  action  against 
a  liquor  seller  for  injui'y  done  to  the  plaintiff  by  reason 
of  the  intoxication  of  any  person.  On  the  ground  arid 
principle  under  consideration,  it  was  held  that  the  in- 
toxicated i)ei*son  himself  was  not  within  the  statute." — 
2  Lewis'  Sutherland,  Stat.  Con.  816-818. 

Thei^e  is  another  rule  of  construction  in  this  connec- 
tion which  tends  to  show  that  "highway"  as  used  in  this 
statute  does  not  include  the  Tennessee  river.  That  rule 
is  that  general  wonls  following  particular  words,  as 
'^highway"  following  "streets,"  will  not  be  held  to  in- 
clude any  of  a  superior  class  to  that  to  which  the  pa,r- 
ticular  words  belong. 

An  English  statute  forbade  salmon  fishing  in  the 
watera  of  certain  enumerated  streams  and  "all  other 
waters  from  which  salmon  are  taken" ;  and  this  was  held 
to  include  only  rivei*s  inferior  to  those  enumerated. 

These  rules,  however,  are  but  rules  of  construction, 
intended  only  as  aids  to  the  court  in  ascertaining  the 
meaning  intended  by  the  Legislature,  and  not  to  defeat 
that  will  by  giving  the  words  a  more  restricted  meaning 
than  the  Legislature  intended.    The  doctrine  of  ejusdem 
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generis  must  not  be  carried  to  the  extreme  of  depriving 
general  terms  of  all  meaning  or  scope  for  operation  and 
eflfect.  If  the  intention  of  the  Legislature  is  apparent, 
then  thei*e  is  no  room  for  rules  of  construction;  they 
would  tend  to  confuse  rather  than  aid. — Foster  v, 
Blount,  18  Ala.  687. 

We  think,  however,  that  the  doctrine  of  ejusdem  gen- 
eris does  aid  and  apply  in  this  case,  and  shows  that  the 
Tennessee  river  or  other  navigable  waterways  were  not 
included  within  the  meaning  of  the  word  "highway'' 
as  used  in  the  section  of  the  act  in  question.  In  fact,  to 
hold  that  such  rivers  are  included  would  render  useless 
other  provisions  of  the  act  as  to  common  carriers.  To 
restrict  the  words,  as  contended  by  the  petitioner,  would 
give  eflfect  to  all  parts  of  the  act;  but  to  include  with- 
in them  the  navigable  rivers,  railroads,  and  all  highways 
would  make  other  parts  of  the  act  useless. 


Spicer  v.  The  State. 

Murder, 

(Decided  June  11.   1014.     <J5  South.  072.) 

1.  Homicide;  Evidence;  Motive. — Kvideuoe  that  defendaut  had  pro- 
cured Insurance  upon  the  life  of  his  wife,  payable  to  himself  in  the 
sum  of  $17,000.00,  was  admiftsible  as  tending  to  show  motive,  the 
prosecution  being  for  wife  murder. 

2.  Same. — ^Where  the  state  claimed  that  defendant  killed  his  wife 
in  ortier  to  collect  insurance  on  her  life,  the  details  of  the  procuring 
and  collecting  the  Insurance,  and  conversations  relative  thereto  not 
tending  to  show  guilt  or  innocence,  nor  to  corroborate  or  contradict 
any  relevant  evidence.  Is  inadmissible. 

3.  Same. — Where  it  did  appear  that  defendant  said  that  he  would 
fix  up  his  house  with  the  insurance  money,  it  .was  not  competent  to 
Introduce  statements  made  by  defendant  subse(iuent  to  the  killing  of 
his  wife  relative  to  what  he  would  do  as  to  fixing  up  his  house. 
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4.  Same;  Relottion^  Between  Defendant  and  Deceased. — Where  a 
defendant  was  charged  with  killing  his  wife,  evidence  as  to  actual 
cruelty  on  the  part  of  defendant  towards  his  wife  is  admissible. 

5.  Same. — Where  defendant  was  charged  with  killing  his  wife, 
evidence  as  to  his  association  and  relation  with  other  women,  or 
even  the  desire  of  such  relation,  is  admissible,  if  it  appears  that  the 
wife  stood  in  the  way  of  his  gratifying  these  desires ;  but  wdrds  and 
acts  to  or  towards  other  women  are  not  admissible,  unless  they  have 
a  certain  tendency  to  show  motive. 

6.  Same. — Relations  between  defendant  and  other  women  are  not 
admissible  for  the  purpose  of  proving  the  corpus  delicti,  the  charge 
l>eiug  wife  murder,  but  are  admissible  only  where  there  is  other  evi- 
dence to  establish  the  corpus  delicti  to  repel  the  presumption  of  Inno- 
■cence  arising  from  the  relationship  existing  between  man  and  wife. 

7.  Same. — Where  defendant  w^as  being  tried  for  murder  of  his 
"Wife  evidence  that  on  one  occasion,  defendant  said  to  a  witness  who 
^vas  walking  into  church  with  a  young  lady  unknown  to  defendant, 
that  if  his  wife  was  not  there  he  would  take  the  girl  away  from  the 
witness ;  that  he  advised  another  witness  not  to  get  married,  and  said 
that  he  would  not  marry  any  woman  the  sun  ever  shone  upon ;  tliat 
on  another  occasion  he  said,  in  a  laughing  way,  that  if  he  was  not 
married  he  would  not  be,  was  not  admissible  in  the  absence  of  evi- 
dence of  a  direct  nature,  to  show  infelicity  between  defendant  and 
bis  wife,  or  that  he  was  cruel  and  unkind  to  her. 

8.  Same;  Statements  hy  Deceased. — Evidence  as  to  a  statement 
luade  by  deceased  after  she  had  received  ajiiortal  wound,  which  was 
not  a  part  of  the  res  gestae  of  the  killing,  nor  of  a  dying  declaration 
admitted  In  evidence,  and  which  did  not  tend  to  C(Hitradict  the 
dying  declarations,  was  not  admissible. 

9.  Same;  Threats  hy  Third  Person. — Where  defendant  was  on  trial 
for  wife  murder,  and  there  was  evidence  tending  to  show  that  the 
wife  was  shot  by  a  negro  boy,  and  that  such  boy  intended  to  shoot 
defendant  instead,  it  was  competent  for  defendant  to  introduce  in 
evidence  threats  made  by  ttie  negro  boy  towards  him. 

10.  Same. — Where  the  state  had  introduced  evidence  tending  to 
show  intimate  if  not  criminal  relations  between  defendant  and  a 
young  woman,  and  that  they  were  together  in  an  automobile  and 
registered  at  various  hotels,  it  was  competent  for  defendant  to  intro- 
duce evidence  that  a  brother  of  defendant  and  such  young  woman 
had  had  some  trouble,  and  that  defendant's  brother  had  procured 
defendant  to  carry  her  away,  and  that  he  was  doing  so  when  they 
were  seen  together,  but  the  details  of  the  trouble  between  the  brother 
and  the  young  women  were  not  admissible. 

11.  Same. — Where  the  state  asserted  as  a  motive  for  the  killing  the 
obtaining  by  defendant  of  the  insurance  on  the  life  of  his  wife, 
evidence  that  defendant  made  proof  of  his  wife's  death  to  the  insur- 
ance company  soon  after  the  killing,  was  properly  admitted. 

12.  Same. — The  fact  that  defendant  stated  at  the  time  that  he  was 
making  such  proof  tliat  he  was  in  no  hurry  to  do  so,  was  properly 
excluded  as  a  self-serving  declaration. 

13.  Same. — The  details  of  purchases  and  exchanges  of  automobiles 
by  defendant  soon  after  the  death  of  his  wife,  and  what  was  said 
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relative  to  such  exchanges  and  purchases,  were  not  admissible,  and 
was  not  rendered  admissible  by  a  remark  of  defendant  that  a  par- 
ticular machine  was  Just  right  for  carrying  ladles  to  ride,  or  for 
carrying  his  children. 

14.  Haaiie, — ^Where  witness  did  not  Identify  the  accused  as  the  man 
in  question,  and  it  was  not  shown  to  have  had  any  connection  with 
or  relation  to  the  death  of  the  wife,  the  fact  that  a  man  of  the  same 
name  as  defendant  was  in  the  house  of  a  certain  woman,  was  Im- 
properly admitted. 

15.  Same. — ^Where  defendant  was  on  trial  for  murdering  his  wife, 
and  the  state  had  Introduced  letters  written  by  defendant  while  In 
Jail,  stating  that  he  expected  to  tell  the  truth  if  it  broke  his  neck, 
defendant  should  have  been  permitted  to  show  that  at  that  time  he 
was  not  charged  with  killing  his  wife,  but  with  killing  a  third  person 
who  he  had  asserted  was  the  murderer  of  the  wife. 

l(i.  Evidence;  Motive. — Motive  Is  an  Inducem^it  or  that  which  leads 
or  tempts  the  mind  to  do  or  commit  the  crime  charged. 

17.  Same. — The  motive  for  a  crime  cannot  be  speculated  upon  or 
imagined,  and  the  motive  attributed  to  defendant  must  have  some 
legal  or  logical  relation  to  the  act  charged  according  to  known  rules 
and  principles  of  human  conduct;  otherwise,  it  cannot  be  considered 
a  legitimate  part  of  the  proof. 

18l  Sam^;  Best  and  Secondary. — The  warrants  and  capiases  under 
which  defendant  was  detained  in  Jail  at  the  time  he  wrote  a  certain 
letter,  were  the  best  evidence  that  he  had  not  then  been  charged  with 
or  arrested  for  the  killing  of  his  wife,  for  whose  murder  he  was 
then  on  trial,  but  that  he  was  being  charged  with  the  murder  of  a 
third  person. 

19.  Appeal  and  Error;  HamUeas  Error;  Evidence. — The  fact  that 
accused  was  permitted  to  testify  to  facts  which  other  witnesses  were 
called  to  prove  did  not  render  the  exclusion  of  the  testimony  of 
such  witness  harmless  to  defendant,  since  a  defendant  cannot  be 
compelled  to  testify,  nor  to  prove  his  own  defense  by  his  evidence 
alone.  • 

20.  Trial;  Inspection  of  Papers. — ^It  was  not  error  for  the  court  t« 
refuse  to  require  the  state's  counsel  to  turn  over  to  counsel  for  de- 
fendant a  slip  of  paper  In  the  possession  of  the  state's  counsel  on 
which  defendant  had  written  his  name^  but  which  was  not  sought  to 
be  Introduced  In  evidence. 

21.  Charge  o/  Court;  Covered  hp  Those  Given. — It  is  not  error  to 
refuse  charges  substantially  covered  by  written  charges  given. 

22.  Jury;  Competency;  Rejection  hy  Court. — Under  Acts  1909,  p. 
305.  the  court  cannot  properly  decline  to  place  upon  the  lists  the 
names  of  persons  appearing  as  a  part  of  the  venire  as  to  whom  no 
statutory-  ground  of  disqualification  exists,  and  who  are  not  excused 
for  some  reason  personal  to  the  Juror,  such  as  sickness. 

23.  Same. — ^It  was  not  error  for  the  court  to  excuse  of  its  own 
motion  jurors  who  were  opposed  to  capital  punishment,  or  who  had 
a  fixed  opinion. 

24.  Same;  Qualification;  Reading  English. — ^Inability  to  read  the 
English  language  does  not  disqualify  the  Juror  who  is  possessed  of  all 
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the  other  qualifications  prescriloil.   and   is  a   freeholder   or   h()UJ«e- 
holder  (Acts  1909,  p.  305). 

Appeal  from  Covingtou  Circuit  Court. 

Heard  before  Hon.  A.  H.  Alston. 

Sam  Spicer,  Jr.,  was  convicted  of  the  murder  of  his 
wife,  sentenced  to  the  penitentiary  for  life,  and  from 
such  judgment  he  appeals.     Reversed  and  remanded. 

Henry  Opp  and  Powell  &  Albritton^  for  appellant. 
The  court  erred  in  excusing  the  juroi^s,  for,  notwith- 
standing their  answei's  disclosed  cause  for  challenge,  the 
state  may  waive  its  right  to  challenge,  and  the  court 
should  not  have  excused  them  of  its  own  motion. — Bell 
V.  State,  115  Ala.  37;  Lymaii  v.  State,  45  Ala.  78;  Mur- 
phy V.  State,  37  Ala.  142;  §§  7276,  and  7278,  Code  1907. 
Neither  of  the  Carters  were  disqualified  as  jurors. — § 
11,  Acts  1909,  p.  305.  Counsel  discuss  the  evidence  rel- 
ative to  insurance  policies  and  the  statements  connected 
therewith  with  the  insistence  that  serious  error  inter- 
vened, and  they  cite  72  Pa.  St.  60;  6  Enc.  of  Evid.  681- 
2;  Jalmsoti  v.  State,  17  Ala.  625;  Dunean  v.  State,  34 
Ala.  Liles  v.  State,  30  Ala.  24;  Smith  v.  State,  9  Ala. 
990.  These  same  authorities  are  cited  in  support  of  the 
contention  that  the  court  erred  in  admitting  evideni-e  as 
to  defendant's  relations  with  other  women.  They  insist 
that  the  thi-eats  made  by  the  negi-o  boy  against  defend- 
ant were  admissible  in  this  case,  and  they  cite  6  Enc.  of 
Evid.  751;  30  S.  W.  804;  10  Tex.  App.  230;  Clark  i\ 
State,  78  Ala.  474.  The  statement  made  by  deceased 
was  improperly  admitted. — Coles  v.  State,  105  Ala.  76. 

R.  C.  Brickbll,  Attorney  General,  W.  L.  Martin^  As- 
sistant  Attorney  General,  and  W.  L.  Parks,  for  the 
State.  No  error  attended  the  action  of  the  court  in  ex- 
cusing the  ]\\voY.— State  v.  Marshall,  8  Ala.  302 ;  Tatum 
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t?.  Youftg,  1  Bep.  298;  Farrisa  v.  State,  85  Ala.  1;  Grip 
fin  V.  State,  596;  Breeden  v.  State,  145  Ala.  1. 
Under  the  insistence  of  the  state,  testimony  as  to  the 
insurance  ajid  as  to  defendant's  relation  with  other 
women  was  properly  admitted. — ^21  Cyc.  913  and  cases 
cited;  McAdory  v.  State,  62  Ala.  159;  Welch  v.  State, 
97  Ala.  2 ;  Duruxm  v.  Sto^te,  88  Ala.  34.  There  is  no  er- 
ror in  admitting  the  statement  attributed  to  deceased. 
— Shell  V.  State,  88  Ala.  17,  and  authorities  supra. 
Counsel  discuss  the  refused  charges,  but  without  fur- 
ther citation  of  authority. 

MAYPIELD,  J. — ^Appellant  was  indicted,  convicted, 
and  sentenced  to  the  penitentiary  for  life  for  the  mur- 
der of  his  wife. 

Deceased  was  shot  with  a  shotgun,  shortly  after  dark, 
and  about  the  time  she  was  finishing  up  her  day's  work. 
She  had  just  about  finished  cleaning  up  her  dining  room 
after  supper,  and  the  other  members  of  the  family — 
her  husband  and  two  small  children — ^were  preparing 
to  retire  for  the  night.  At  the  moment  she  was  shot 
she  was  coming  oflf  a  gallery  or  porch  into  one  of  the 
rooms.  The  person  who  did  the  shooting  was  just  out- 
side of  the  house  and  only  a  few  feet — 10  or  15 — from 
the  porch. 

The  deceased,  in  her  dying  declaration,  described  the 
circumstances  of  the  shooting  as  follows,  according  to 
the  testimony  of  the  physician  who  attended  her  and 
dressed  her  wound :  "Mrs.  Spicer  was  suffering  untold 
agony  when  I  got  there.  She  was  lying  there  severely 
and  dangerously  wounded,  and  afterwards  died  from 
the  effects  of  the  wound.  While  she  was  there,  right 
after  I  got  there,  she  made  a  statement  as  to  whether 
she  was  going  to  die,  I  guess  you  would  consider  it  a 
statement.    She  said  she  was  going  to  die  and  she  was 
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suflfering  a  great  deal.  She  said  she  couldn't  live.  She 
really  didn't  make  her  statement;  she  didn't  do  it  in 
what  you  would  say  dying  declaration,  but  did  it  in  this 
way :  In  speaking  of  the  shooting,  she  said  it  was  so 
much  better  that  the  negro  made  a  mistake  in  shooting 
her  than  it  would  have  been  if  he  had  shot  Mr.  Spicer, 
because  it  would  be  so  much  better  for  her  to  be  taken 
than  him.  He  could  take  so  much  better  care  of  the  chil- 
dren than  she.  She  said  she  couldn't  live.  She  said 
the  negro  did  the  shoojting.  In  a  general  way,  she  said 
the  negro  was  named  Joe  Green;  possibly  she  said  just 
Joe.  My  recollection  is  she  just  spoke  of  the  negro. 
Of  course  it  was  understood  that  the  balance  was 
known.  She  didn't  say  she  was  standing  when  she  was 
shot;  she  said  she  was  coming  from  the  washpan  shelf. 
She  said  Mr.  Spicer  was  right  Where  he  said  he  was  in 
the  house  by  the  fire.  She  just  got  up  and  walked  to 
the  washpan  shelf ;  left  him  sitting  there  and  started  to 
walk  back,  when  the  gun  was  fired. 

The  witness  was  here  again  examined  by  the  attorney 
for  the  state,  and  testified  as  follows: 

"Mrs.  Spicer  did  not  tell  me  that  she  saw  Jo^  Green 
shoot  her."  Being  asked  by  the  attorney  for  the  state 
what  Mrs.  Spicer  said  about  Joe  Green's  shooting  her, 
the  witness  testified  as  follows: 

"It  is  mighty  hard  to  say;  take  an  event  like  that, 
and  it  is  mighty  hard  to  remember  remarks  passed ;  but 
as  I  stated  before,  in  her  talk,  understand  her  condition 
was  about,  all  the  time,  from  the  moment  I  got  thei*e, 
I  began  to  impress  upon  her  the  importance  of  being 
quiet,  and  I  didn't  let  her  talk  when  I  could  help  it, 
but  constantly  she  would  break  out,  and  I  remember 
that  distinctly,  and  she  wept  over  that  condition,  and 
said  it  would  be  better  for  Sam  to  be  left  with  the  chil- 
dren than  for  him  to  have  been  taken.     She  didn't  say 
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she  saw  anybody  shoot  her.    She  said  that  she  didn't  see^ 
anybody.    She  said  she  didn't  see  who  shot  her." 

The  witness  was  here  examined  by  the  attorney  foi" 
the  defendant,  and  testified  as  follows :  "She  didn't  say 
anything  about  seeing  somebody  out  there  at  the  well. 
I  asked  her  positively  if  she  saw  anybody,  and  she  said 
that  she  didn't 

The  defendant's  description  of  the  shooting  was,  in 
substance,  that  he  was  preparing  to  retire  for  the  night, 
had  stepped  out  of  the  doors  a  few  minutes  before  the 
shooting.  He  says,  among  other  things :  "I  went  in 
there  and  was  just  talking  to  my  children  like  I  always 
did.  My  wife  was  about  her  dishes  and  victuals  while  I 
was  out,  and  she  was  just  making  preparations  to  come 
in  w'hen  I  went  in  and  set  down  and  pulled  oflf  my  shoes. 
When  I  pulled  off  my  shoes,  I  went  and  got  some  water 
and  washed  my  feet.  I  washed  my  feet  in  the  house,  by 
the  fire  in  the  bedroom.  The  children  were  in  there  with 
us,  and  my  wife  was  in  there,  too.  After  washing,  I  went 
and  threw  the  w^ater  out." 

The  witness  was  asked  the  following  questions,  and 
gave  the  following  answers:  Q.  Where  did  you  throw 
it  out  at,  Mr.  Spicer?  A.  I  went  through  the  dining 
room  is  my  best  recollection,  and  out  the  door  to  the 
back  porch,  and  threw  the  water  out  at  the  water  shelf^ 
and  set  the  pan  down,  and  went  on  back  into  the  hall 
and  into  the  bedroom.  Yes,  sir ;  my  wife's  bedroom.  Yes,, 
sir;  I  went  through  the  door  that  opens  into  the  hall. 
When  I  got  back  in  there,  my  best  recollection  is,  I  sat 
down,  and  one  of  the  children  ran  up  to  me.  It  was  Janie^ 
my  little  girl.  And  my  wife  says  to  me,  ^Sam,  did  you 
bring  the  pan  back?'  and  I  said,  ^No;  I  forgot  it  Nobie; 
I  will  go  and  get  it  for  you  if  you  want  me  to.'  She  says,. 
^Ko;  I  will  go  get  it.'  Q.  When  she  started  out  what 
were  you  doing?    A.  Taking  my  little  girl's  drawers  off^ 
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SO  she  could  get  on  the  chamber,  and  go  to  bed ;  and  about 
the  time  I  got  them  oflE  she  had  gone  out  to  the  wateir 
shelf  and  was  coming  back.  I  will  have  to  tell  you  what 
she  told  me.  You  see,  I  didn't  see  her.  Q.  Go  ahead  now. 
A.  And  she  screamed  and  says,  Oh,  Sam !  somebody  shot 
me,'  and  I  jumped  up,  and  my  little  girls  were  in  front 
of  me,  and  stayed  in  front  of  me,  and  I  could  not  run 
around  her  as  fast  as  I  wanted  to,  for  the  little  girl  was 
in  the  way,  and  when  I  got  to  her  she  was  over  on  all 
fours  like,  feet  on  the  doorsill,  as  near  as  I  can  recollect, 
kind  of  on  her  knees,  and  as  I  came  towards  her  she  had 
dropped  over  on  her  left  hip,  and  I  run  to  her,  and  says, 
*What  is  the  matter,  Nobie?'  and  she  says,  ^Somebody 
shot  me,  Sam ;'  and  I  says,  'Nobie,  have  they  hurt  yOtu 
bad?'  and  she  says,  'Yes,  Sam ;  they  have  killed  me ;'  and 
I  got  her  in  my  arms  this  way,  and  drug — pulled — her 
just  a  little,  just  a  least  bit,  to  where  her  head  would 
nearly  strike  this  partition  wall  coming  between  the 
dining  room  and  the  cook  room,  right  besides  the  door 
at  the  end  of  the  hall,  going  into  the  cook  room,  and 
the  dining  table  stood  a  little  further  from  us  than  the 
stenographer's  table  tiiere.  I  do  not  remember  whether 
she  was  trying  to  pull  the  door  to  when  I  got  there. 
Well,  as  to  what  next — the  best  that  I  can  remember — 
I  have  tried  to  think  over  it  that  she  spoke  of  going  to 
faint,  and  I  ran  to  the  mantelpiece  and  grabbed  the 
camphor  and  pistol,  and  as  I  came  back  I  placed  the  pis- 
tol in  my  pocket,  and  pulled  out  the  stopper,  and  run  to 
her  and  rubbed  some  camphor  on  her.  Then  I  supposed 
about  a  minute  passed.  I  raised  up  and  put  the  pistol 
in  one  hand  and  started  out  the  door,  and  she  said,  'Sam, 
don't  go  out  there ;  they  will  shcmt  you ;'  but  I  threw  the 
screen  door  open  and  walked  on  out  in  the  yard,  and  I 
heard  a  noise,  and  whirled  around,  and  dashed  as  hard 
as  T  could  to  the  front,  and  by  the  time  I  got  between 
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the  two  doors  in  the  hall  between  the  large  rooms,  I 
fired.  Yes,  sir;  it  looked  like  a  man,  and  I  fired,  run- 
ning as  hard  as  I  could." 

The  record  presents  many  close  and  difficult  ques- 
tions as  to  the  admissibility  and  relevancy  of  evidence. 
While  no  entirely  new  rules  of  evidence  are  involved, 
the  application  of  old  rules  to  new  circumstances  and 
conditions  is  involved.  As  to  some  of  the  questions  we 
are  unable  to  find  authorities  exactly  in  point,  and  can 
therefore  appreciate  some  of  the  difficulties  which  the 
trial  court  and  counsel  have  encountered  in  this  case. 

Special  counsel  was  employed  in  the  prosecution  of 
the  case  in  the  lower  court,  and,  on  appeal,  in  this  court. 
The  case  has  been  fully  and  ably  argued  by  counsel 
both  for  the  state  and  for  the  defense,  and  their  pres- 
entation thereof  has  greatly  aided  us  in  our  examina- 
tion of  the  record. 

The  state  contends  that  the  evidence  tends  to  estab- 
lish one  of  three  theories :  (1)  That  the  defendant  used 
the  negro  boy,  Joe  Green,  to  place  the  gun  and  did  the! 
shooting  himself;  (2)  that  the  defendant  procured  the 
negro  boy,  Joe  Green,  to  do  the  shooting,  and  defendant 
then  killed  Joe  Green  to  suppress  his  testimony  and 
conceal  the  crime;  (3)  a  conspiracy  between  defendant 
and  Joe  Green  to  kill  Mrs.  Spicer  in  order  to  procure 
the  117,000  of  insurance  on  the  life  of  Mrs.  Spicer  in 
favor  of  the  defendant,  defendant  agreeing  to  make 
some  division  of  the  proceeds  with  Joe  Green. 

The  evidence  is  voluminous.  It  consists  of  nearly  300 
pages  of  closely  typed  matter.  The  evidence  takes  a 
very  wide  range.  It  is  admitted  by  the  state,  and  was 
so  charged  by  the  court  to  the  jury,  that  the  evidence  to 
show  the  defendant's  guilt  was  wholly  circumstantial. 

There  were  scores  of  exceptions  and  questions  reserv- 
ed as  to  the  admission  and  the  rejection  of  evidence. 
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All  these  have  been  examined,  but  it  is  impossible  to 
treat  each  exception  separately.  We  will,  of  necessity, 
have  to  group  the  objections  and  exceptions  touching 
the  evidence,  and  treat  each  class  merely. 

On  the  trial  the  state  sought  to  prove,  and  did  prove, 
that  the  defendant  had  procured  several  policies  of  in- 
surance, in  his  favor,  on  the  life  of  his  wife ;  such  poli- 
cies aggregating  about  |17,000.  This  fact  was  admis- 
sible as  tending  to  show  motive  on  the  part  of  defend- 
ant to  take  the  life  of  the  insured — deceased. — Wills 
on  Circum.  Ev.  pp.  1.54e,  120  359g,  and  authorities  cited ; 
Com.  V.  Clemmer,  190  Pa.  202,  42  Atl.  675;  Com,  v,  Rob- 
inson, 146  Mass.  571,  16  N.  E.  452;  State  v,  Rainsbar- 
ger,  74  Iowa,  196,  37  N.  W.  153;  Brandt  v.  Com.,  94 
Pa.  290. 

The  trial  court,  however,  allowed  the  state  too  much 
latitude  in  proving  every  detail  connected  with  the  pro- 
curing and  collecting  of  the  insurance  policies.  Many 
of  these  details  were  wholly  irrelevant  to  any  issue  in 
the  case,  and  could  have  no  other  effect  than  to  either 
bias  the  jury  or  distract  their  minds  from  real  issues  to 
immaterial  ones.  For  example,  the  state,  over  the  ob- 
jection of  the  defendant,  was  allowed  to  prove  every 
conversation  of  the  accused  having  the  least  reference  to 
the  insurance,  though  it  tended  to  show  neither  guilt 
nor  innocence,  nor  to  corroborate  or  to  contradict  any 
relevant  evidence. 

One  B.  B.  Kilpatrick,  a  brother-in-law  of  defendant, 
was  allowed  to  testify:  "He  [defendant]  didn't  say 
anything  about  what  he  was  going  to  do  with  the  in- 
surance money,  but  he  told  me  how  he  was  going  to  fix 
up  the  house ;  he  didn't  say  whether  he  would  do  it  with 
the  insurance  money  or  not.'' 

Witness  was  then  asked  the  following  question: 
"What  did  he  say  about  thatr 
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After  objection  by  the  defense  for  illegality,  etc., 
which  objection  was  by  the  court  overruled,  witness 
stated  in  reply :  "He  stated  to  me  that  he  w^as  going  to 
have  the  front  part  of  his  fireplace  chiseled  oflf,  and  have 
tiling  fixed  on  each  fireplace,  and  when  the  flies  specked 
the  other  room  a  little  more  that  he  was  going  to  wall- 
paper it,  and  that  he  was  also  going  to  wallpaper  his 
dining  room  with  paper  that  had  gooMooking  fruits  and 
vegetables,  something  good  to  eat — looked  pretty  nice." 
Here  counsel  moved  to  exclude  this  answer  to  the  ques- 
tion last  hereinabove  objected  to,  on  the  same  grounds 
assigned  to  the  question.  The  court  overruled  said  mo- 
tion, and  to  the  action  of  the  court,  in  so  overruling  said 
motion,  the  defendant  then  and  there  duly  and  legally 
excepted. 

This  matter  was,  of  course,  wholly  irrelevant;  it 
could  have  no  legitimate  bearing  on  the  issues.  It  had 
no  tendency  to  show  guilt  or  innocence,  nor  to  contra- 
dict or  corroborate  any  other  evidence.  Its  effect  was 
to  distract  the  minds  of  the  jury  from  the  real  issue  to 
that  of  whether  or  not  it  was  proper  for  a  man  to  im- 
prove his  house  after  his  wife  is  killed,  whether  by  him- 
self or  some  one  else. 

The  rule  is  well  stated  as  follows :  "Presumptions  or 
inferences  may  be,  and  often  are,  founded  on  circum- 
stances which,  of  themselves,  independent  of  the  accusa- 
tion, would  not  be  ground  of  crimination.  It  is  largely 
a  question  of  fact,  rather  than  a  question  of  law,  for  the 
determination  of  the  jury,  whether  particular  conduct, 
or  particular  expressions  of  the  accused,  refer  to  a  crim- 
inal offense,  and  spring  from  his  consciousness  of  guilt. 
When  it  is  clear  that  they  have  no  relation  to  the  offense, 
and  that  they  ought  not  to  have  any  influence  with  the 
jury,  it  is  the  duty  of  the  court  to  reject  them  as  evi- 
dence.    But,  however  minute  or  insignificant  they  may 
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be,  shedding  but  a  dim  light  upon  the  transaction,  if 
they  have  a  tendency  to  elucidate  it,  they  must  be  ad- 
mitted. They  may  be  connected  with  other  circum- 
stances which  will  constitute  a  chain  of  evidence,  lead- 
ing the  mind  to  a  satisfactory  conclusion. — Johnson  v. 
State,  17  Ala.  624 ;  Gamphell  v.  State,  23  Ala.  45 ;  Liles 
V.  State,  30  Ala.  24  [68  Am.  Dec.  108]."  McAdory  v. 
State,  62  Ala.  154,  159. 

The  state  was  also  allowed  too.much  latitude  in  prov- 
ing, in  the  most  minute  detail,  various  acts  and  words  of 
the  defendant,  in  connection  with  and  relation  to  other 
women  than  his  wife.  Where  a  man  is  on  trial  for  the 
murder  of  his  wife,  acts  of  cruelty,  and  even  of  infidel- 
ity, on  his  part  to  her  are  admissible  in  evidence  against 
him,  if  they  are  so  related  to  or  connected  with  the  kill- 
ing as  to  show  a  probable  motive  on  his  part  to  kill  her. 
The  illicit  association  and  relation  of  the  husband  with 
other  w^omen,  or  even  the  desire  of  such  relation,  may 
be  proven  by  the  state  on  such  trials,  if  it  appears  that 
the  wife  stood  in  the  way  of  his  gratifying  that  lust; 
but  every  word  and  act  of  a  man  to  or  toward  other 
women  than  his  wife  are  not  so  admissible  in  evidence, 
unless  such  words  or  acts  have  some  certain  tendency 
to  show  a  motive  for  the  husband  to  kill  the  wife;  and, 
of  course,  there  must  be  some  other  evidence  tending 
to  show  that  the  husband  did  kill  the  wife,  or  that  she 
was  killed  by  some  unlawful  agency  of  his.  Such  evi- 
dence is  not  admissible  to  prove  the  corpus  delicti,  but 
to  repel  the  presumption  of  innocence  arising  from  the 
conjugal  relation. 

The  first  utterance  of  this  court  on  this  subject  was 
in  the  case  of  Johnson  v.  State,  17  Ala.  618.  In  that 
case  the  court  said :  "The  state  was  allowed  to  prove  by 
Mrs.  Rumpy,  a  near  neighbor  of  the  prisoner,  that  dur- 
ing the  year  preceding  the  death  of  the  prisoner's  wife 
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he  called  Mrs.  Rumpy  out  to  her  gate  and  asked  her  for 
liberty  to  visit  one  of  her  daughters^  and  that  she  re- 
fused him  the  liberty,  because  he  was  a  married  man; 
and  this  evidence  was  excepted  to.  It  was  held  by  the 
Supreme  Court  of  Connecticut,  on  the  trial  of  one  Wat- 
kins  for  the  murder  of  his  wife,  that  evidence  was  ad- 
missible against  him  showing  that  for  some  months  be- 
fore and  down  to  the  time  of  the  alleged  murder  an  adul- 
terous intercourse  subsisted  between  the  prisoner  and  a 
Mrs.  Burgess.  It  was  held  that  such  testimony  was  ad- 
missible, not  to  prove  the  corpus  delicti,  but  to  repel 
the  presumption  of  innocence,  arising  from  the  conjugal 
relation. — State  of  Connecticut  v.  Watkms,  9  Conn.  47 
[21  Am.  Dec.  712].  It  is  stated  by  a  writer  that  this 
decision  produced  surprise. — ^Wharton's  Crim.  Law. 
But  the  point  we  have  to  decide  is  not  the  same  that  was 
decided  by  the  Supreme  Court  of  Connecticut.  If  it 
were,  it  is  probable  that  we  should  concur  in  opinion 
with  that  court,  and  hold  also  that  it  was  evidence  of  a 
motive  for  the  murder  of  his  wife.  In  this  case  the  pris- 
oner applied  to  a  woman  for  permission  to  visit  her 
daughter.  There  can  be  no  doubt  about  the  criminal  ob- 
ject of  his  visits.  He  was  denied  the  privilege  be- 
cause he  was  a  married  man ;  there  was  no  other  objec- 
tion. Now,  there  was  an  object  of  desire,  of  criminal 
desire,  but  his  wife  stood  between  him  and  it.  This,  as 
a  motive  for  her  destruction,  was  clearly  admissible  in 
evidence,  because  motives  for  every  crime  may  be 
proved. — Wills  on  Crim.  Ev.  57,  58 ;  Rose.  Crim.  Ev.  95, 
697 ;  Clewes'  Case,  4  C.  &  P.,  221.  It  appears  by  the  bill 
of  exceptions  that  the  solicitor  proposed  the  following 
question  to  one  of  the  state's  witnesses :  Do  you  know 
that  the  defendant  paid  marked  attention  to  any  lady, 
shortly  before  the  death  of  his  wife,  and,  if  so,  state  in 
what  it  consisted?'    To  this  question  the  defendant  ob- 
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jected,  on  the  ground  that  it  was  leading,  etc.,  but  the 
court  overruled  the  objection,  and  it  was  answered  af- 
firmatively, and  the  prisoner  excepted.  This  question 
suggested  the  answer  desired  in  respect  of  the  degree  of 
attention  paid  and  of  the  time,  both  of  which  were  ma- 
terial. There  are  circumstances,  however,  under  which 
the  court  will  permit  leading  questions  to  be  put,  even 
to  the  party's  own  witness,  as  where  it  appears  that  the 
witness  wishes  to  conceal  the  truth,  or  to  favor  the  oppo- 
site party,  or  if  the  mind  of  the  witness  cannot  be  direct- 
ed to  the  subject  of  inquiry  without  a  particular  specifi- 
ction  of  it. — 1  Stark.  Ev.,  150,  151,  and  notes.  The 
court  must  have  some  discretion  upon  this  subject;  but 
there  are  no  circumstances  stated  in  the  bill  of  excep- 
tions which  required  a  departure  from  the  general  rule. 
The  bill  of  exceptions  does  not,  however,  set  out  all  the 
evidence,  so  far  as  appears.  But  it  is  not  necessary  for 
us  to  decide  whether  the  record  shows  error  in  this  part 
of  the  case  or  not,  because  the  judgment  must  be  re- 
versed on  other  grounds.^' 

Another  case  is  that  of  Dunean  v.  State,  88  Ala.  31,  7 
South.  104,  in  which  such  evidence  was  held  admissible. 
The  facts  and  circumstances  given  in  evidence  in  that 
case  were  as  follows:  "Alex  Dean,  a  witaiess  for  the 
state,  testified  to  a  conversation  had  by  him  with  the  de- 
fendant, while  standing  at  the  place  where  the  grave 
was  dug,  on  the  evening  of  the  day  of  his  wiife's  death 
(Thursday),  in  which  defendant  told  him  'he  was  going 
to  do  something  that  might  be  a  leap  in  the  dark,  but  he 
was  going  to  risk  it'  and  asked  him  to  take  a  note  to 
Georgia  Baldereo,  and  a  message  asking  her  to  meet  him 
Saturday  evening  'at  the  big  gate  near  the  plum  tree,' 
that  he  was  to  go  to  the  house,  'and  take  up  a  book,  and 
ask  her  if  it  was  hers,  when  she  would  understand,  and 
he  was  to  give  her  the  note.'    The  witness  further  tes- 
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tified  that,  ^about  three  or  four  weeks'  before  the  death 
of  Mrs.  Duncan,  he  had  another  conversation  with  de- 
fendant, in  which  the  latter  told  him  of  an  interview  be- 
tween himself  and  Georgia  Balderee,  in  which  he  ad- 
vised her  not  to  marry  one  Miller,  unless  she  loved  him ; 
that  he  asked  witness,  ^What  would  you  think  if  she 
gave  me  to  understand  that  she  loved  me  better  than 
any  other  man?'  and  witness  answered,  ^That  he  would 
net  be  surprised.'  The  defendant  moved  to  exclude  this 
conversation  from  the  jury  as  evidence,  'on  the  ground 
that  it  was  irrelevant  and  misleading' ;  and  he  excepted 
to  the  overruling  of  his  motion. 

"J.  S.  Judah,  a  witness  for  the  state,  testified  that  he 
had  a  conversation  with  defendant  on  Friday,  the  day 
after  his  wife's  death,  in  which  defendant  asked  him  'to 
carry  him  and  the  Balderee  woman  to  Ozark  the  next 
night  to  marry,'  but  witness  refused;  that  defendant 
'then  set  the  next  Thursday,'  but  on  Saturday,  'after 
going  to  Balderee's,'  he  came  to  witness  and  told  him 
^they  had  decided  to  leave  on  Saturday  night,  and  would 
probably  go  to  Headland.'  The  defendant  moved  to  ex- 
clude from  the  jury  'what  was  said  about  marrying  the 
Balderee  woman,'  and  he  excepted  to  the  overiniling  of 
his  motion.  William  Windham,  another  witness  for  the 
prosecution,  testified  that,  'about  two  months  before  the 
death  of  the  defendant's  wife,  he  heard  defendant  say 
that  the  Balderee  woman  was  a  nice,  pretty  girl,  and 
that  he  would  like  to  have  her.'  The  defendant  object- 
ed, and  excepted  to  the  admission  of  this  evidence.  The 
prosecution  proved,  also,  that  the  defendant  and  'the 
Balderee  woman'  ran  oflf  together  on  said  Saturday 
night,  but  were  pursued  by  her  father  and  others,  over- 
taken in  Florida,  and  brought  back ;  and  the  defendant 
admitted,  in  his  statement  to  the  jury,  that  he  intended 
to  marry  the  girl  the  next  day  after  they  were  over- 
taken and  brought  back." 
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The  court  said  of  that  evidence :  "Many  exceptions 
were  reserved  in  this  case,  but  they  naturally  resolve 
themselves  into  two  groups :  First,  the  conduct  and  con- 
versation of  the  defendant  in  reference  to  the  girl  Geor- 
gia Balderee,  done  and  had  both  before  and  after  the 
death  of  Mrs.  Duncan ;  and,  in  this  connection,  the  con- 
duct and  remarks  of  the  defendant,  tending  to  show  dis- 
satisfaction with  his  wife,  for  whose  murder  he  was 
tried  and  convicted.  Each  and  all  of  this  testimony  was 
competent  and  legal,  as  tending  to  prove  a  motive  for 
the  commission  of  the  offense. — Badla/m  v.  State,  17  Ala. 
451;  Johnson  v  State,  17  Ala.  618;  Hall  v.  State,  40 
Ala.  68;  Id.,  51  Ala.  9;  Marler  v.  State,  67  Ala.  55  [42 
Am.  Rep.  95];  Id.,  68  Ala,  580;  Phillips  v.  State,  68 
Ala.  469.^' 

In  Marler's  Case  the  accused  was  not  indicted  for  kill- 
ing his  wife,  but  for  killing  a  third  party  who  was,  or 
would  be,  a  witness  against  the  accused,  in  a  divorce 
proceeding.  The  court  in  that  case  said :  "The  state  was 
permitted  to  prove  by  Jacob  Redman,  against  objection, 
the  fact  that  the  prisoner,  Marler,  stated  to  him  that  ^he 
was  tired  of  his  wife,  and  intended  to  get  a  divorce  from 
her,  and  he  (Marler)  wanted  his  (Redman's)  permis- 
sion to  marry  his  daughter.^  This  was  competent,  we 
think,  to  prove  motive.  The  deceased.  Dr.  Colquitt,  was 
an  important  witness  in  the  divorce  suit  instituted  by 
Marler  against  his  wife.  The  evidence  tended  to  show 
that  Marler's  imputed  purpose,  in  his  alleged  complic- 
ity in  the  killing,  was  to  get  rid  of  deceased  as  an  obsta- 
cle to  his  success  in  obtaining  such  divorce.  This  mo- 
tive, if,  in  fact,  it  existed,  was  material  to  strengthen 
the  probability  of  his  guilt.  If  he  wished  to  marry  Red- 
man's daughter,  this  might  intensify  the  desire  for  a  di- 
vorce, and  this  again  tend  to  quicken  eagerness  to  de 
stroy  the  witness." 
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In  BaaJam's  Case,  17  Ala.  451,  this  court,  as  to  the 
admissibility  of  evidence  to  show  malice,  said:  "The 
prosecutor  then  offered  a  witness  to  prove  that  the  de- 
ceased and  the  prisoner  were  husband  and  wife,  and 
about  a  year  previous  to  the  homicide  they  had  quarrel- 
ed and  separated,  but  it  was  not  shown  that  there  had 
been  any  quarrels  between  them  since  the  separation,  or 
that  they  ever  were  reconciled.  To  this  testimony  thus 
offered  the  prisoner  objected,  but  his  objection  was  over- 
ruled. This  evidence  was  exceedingly  remote,  and  en- 
titled to  but  little  weight  from  the  jury  in  coming  to  a 
conclusion  as  to  the  guilt  or  innocence  of  the  prisoner, 
but  we  cannot  say  that  the  court  erred  in  admitting  it. 
When  it  is  shown  that  a  crime  has  been  committed  and 
the  circumstances  point  to  the  accused  as  the  guilty 
agent,  then  proof  of  a  motive  to  commit  the  offense, 
though  weak  and  inconclusive  evidence,  is  nevertheless 
admissible. — 1  Stark.  Ev.  502,  Wills  on  Presump.  Ev. 
56.  On  the  other  hand,  the  total  absence  of  all  motive 
or  reason  why  the  accused  should  do  the  act  must  al- 
ways operate  strongly  in  his  favor,  when  the  inquiry  is 
whether  the  accused  perpetrated  the  deed,  and  the  evi- 
dence to  prove  his  guilt  is  circumstantial  only.  But  it 
must  be  apparent  that,  if  a  motive  be  evidence  in  such 
cases  to  be  weighed  by  the  jury,  then  evidence  tending 
to  prove  the  existence  of  the  motive  cannot  be  rejected. 
It  may,  however,  be  well  to  remark  that  a  jury  cannot 
be  too  cautious  in  attaching  importance  to  such  evi- 
dence; for,  if  the  motive  itself  is  a  weak  and  inconclu- 
sive circumstance,  how  much  less  conclusive  is  the  evi 
dence  which  only  tends  to  prove  the  existence  of  the 
motive?  Such  evidence,  however,  cannot  be  wholly  re- 
jected ;  it  must  go  to  the  jury,  but  they  should  be  guard- 
ed as  to  the  importance  they  attach  to  it." 

So  the  rule  is  that  any  evidence  which  tends  to  show 
motive,  however  slight,  is  admissible,  but  that  courts 
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and  juries  should  be  cautious  in  its  use.  There  are, 
however,  limitations  upon  this  rule,  as  general  as  it  is. 
Every  act,  word,  or  deed  of  a  man,  for  several  years  pre- 
vious to  the  crime,  and  for  months  thereafter,  is  not  ad- 
missible to  show  motive.  Motive  is  an  inducement,  or 
that  which  leads  or  tempts  the  mind  to  do  or  commit 
the  crime  charged.  The  law  does  not  deal  with  motive 
in  a  speculative  sense.  The  motive  may  not  only  be 
material  in  some  cases  it  may  be  by  the  jury  considered 
controlling;  but  it  cannot  be  speculated  upon  or  imagin- 
ed any  more  than  other  circumstances.  The  motive  at- 
tributed to  the  accused  must  have  some  legal  or  logical 
relation  to  the  act  charged,  according  to  known  rules 
and  principles  of  human  conduct.  If  the  motive  has  not 
such  relation  to  the  crime  charged,  it  cannot  be  con 
sidered  a  legitimate  part  of  the  proof.  If  a  given  cir- 
cumstance has  no  tendency  whatever  to  prove  a  given 
motive,  it  is,  of  course,  not  admissible.  The  principles 
of  the  law  of  evidence  that  should  govern  criminal 
trials,  which  were  stated  by  Lord  Erskine,  are  applica- 
ble to  evidence  to  show  motive.  He  said  that  these  prin- 
ciples are  "founded  in  the  charities  of  religion,  in  the 
philosophy  of  nature,  in  the  truths  of  history,  and  in 
tlie  experience  of  common  life.'' — 24  How.  St.  Tr.  966. 

The  limitation  upon  the  rule  as  to  the  admissibility 
of  such  evidence  is  well  stated  by  the  Supreme  Court  of 
Massachusetts  in  the  case  of  Coji}.  v,  Ahhott,  130  Mass. 
472.  It  is  there  said :  "It  is  a  cardinal  rule  governing 
the  i)roduction  of  evidence  that  the  testimony  offered 
must  correspond  to  the  allegations,  and  be  relevant  to 
the  issue  <m  trial.  It  is  not  necessary  that  the  evidence 
should  bear  directly  on  the  issue.  It  is  sufficient  if  it 
tends  to  establish  the  issue  or  constitutes  a  link  in  the 
chain  of  proof.  But,  in  order  to  be  admissible,  it  must 
either  alone,  or  in  connection  with  other  evidence  pro- 
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duced,  be  capable  of  aflfording  a  reasonable  presumption 
or  inference  as  to  the  principal  fact  in  dispute.  The 
rule  excludes  all  collateral  facts  which  tend  to  divert 
the  mind  from  the  real  question,  and  are  calculated  only 
to  prejudice  and  mislead  the  jury.  The  existence  of  a 
criminal  motive  is  an  element  which  it  is  often  neces- 
sary to  establish  in  order  to  give  character  to  the  acts 
and  conduct  of  a  party  charged  with  or  suspected  of 
crime.  In  such  case  the  conduct  or  declarations  of  a 
party,  both  before  and  after  the  principal  fact  in  issue, 
are  admissible,  provided  they  are  sufficiently  near  in 
point  of  time,  and  sufficiently  significant  of  the  motive 
or  intent  to  be  proved.  The  rules  which  govern  human 
conduct  are  to  be  reasonably  applied  in  these  cases,  as 
in  all  other  investigations  of  fact." 

Applying  those  general  rules  to  the  case  then  in  hand, 
the  court  said :  "It  was  clearly  competent  for  the  de- 
fendant to  prove  that  he  did  not  commit  the  murder,  by 
showing  that  some  other  person  did;  and,  as  one  step 
towards  that  end,  he  had  a  right  to  prove  such  a  state 
of  ill  feeling  on  the  part  of  the  husband,  existing  at  the 
time  of  the  homicide,  as  would  furnish  him  with  a  mo- 
tive for  the  commission  of  the  crime.  But  the  difficulty 
is  that  the  ill  feeling  here  offered  to  be  shown  was  not  of 
such  a  character  as  to  afford  a  reasonable  ground  for 
the  inference  that  it  existed  at  the  time  of  the  murder. 
It  is  to  be  considered  in  connection  with  the  important 
fact  that  during  the  time  covered  by  the  evidence — 
namely  from  1873  to  1877 — the  parties  lived  together  as 
husband  and  wife,  and  continued  so  to  live  together  as 
long  as  she  lived.  There  was  no  evidence  offered  of  the 
continuance  or  existence  of  any  ill  feeling,  or  of  any 
occasion  for  ill  feeling,  after  the  removal  from  Lexing- 
ton in  1877  to  the  time  of  her  death  in  1880.  The  whole 
evidence  fails  to  show  such  deeply  seated  and  enduring 
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hostility  on  the  part  of  the  husband  as  to  lead  to  the 
presumption  that,  without  further  manifestation,  and 
under  the  concealment  of  kindly  relations,  it  continued 
to  exist  and  so  increase  in  power  as  to  furnish  a  motive 
for  the  commission  of  the  crime." 

We  are  not  prepared,  however,  to  sanction  the  doc- 
trine that  mere  lapse  of  time  alone  would  render  evi- 
dence to  show  motive  inadmissible ;  this  would  go  rather 
to  its  weight  and  sufficiency  than  to  its  admissibility. 
Certainly  such  has  been  the  holding  of  this  court. 

There  was  evidence  in  this  case  that  the  defendant 
had  had  improper  relations  with  other  women  than  his 
wife,  and  that  he  had  traveled  about  with  one  of  these 
in  an  automobile,  and  that  they  each  registered  at  cer- 
tain hotels.  These,  and  similar  facts,  were  admissible 
as  having  a  natural  tendency  to  show  motive.  But  the 
trial  court  allowed  the  state  entirely  too  much  latitude 
in  this  respect,  over  the  objection  of  the  defendant;  cir- 
cumstance after  circumstance  was  admitted,  over  de- 
fendant's objection,  which  had  no  possible  tendency  to 
prove  motive,  criminal  intimacy  with  other  women,  in- 
fatuation, or  lust,  or  even  admiration  for  them,  much 
less  to  show  a  desire  to  rid  himself  of  his  wife  so  that 
he  might  gratify  his  desire  as  to  such  women.  We  will 
mention  a  few  examples  of  such  testimony : 

A  witness,  Caton,  was  examined,  and  was  allowed  to 
detail  a  conversation  which  he  had  had  with  defendant 
about  a  young  lady.  The  substance  of  this  conversation 
wias  that,  the  defendant  and  witness  being  at  a  camp 
meeting,  and  witness  walking  into  church  with  a  young 
lady  whom  it  seems  the  defendant  did  not  know,  de- 
fendant said  to  him  that  if  his  wife  was  not  there  he 
would  take  the  girl  away  from  witness. 

Another  was  the  conversation  between  J.  S.  Mulkey 
and  the  defendant,  to  the  effect  that  defendant  advised 
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witness  not  to  get  married;  that  if  the  defendant  was 
in  witness'  place  he  would  not  marry  any  woman  the 
sun  ever  shone  upon. 

Another  was  the  conversation  with  the  witness  Snow- 
don,  in  which  the  defendant  said,  in  a  laughing  way, 
that  'if  he  was  not  married  he  wouldn't  be." 

There  was  no  direct  evidence  in  this  case  to  show  in- 
felicity between  the  defendant  and  his  wife;  such  evi- 
dence as  this  was  entirely  too  remote  and  too  far-fetched 
to  be  admissible  to  show  motive  on  the  part  of  the  hus- 
band to  kill  his  wife.  Such  remarks  are  frequently 
made  by  married  men  in  pleasantry,  and  certainly  do 
not  tend  to  show  motive  on  their  part  to  take  the  life 
of  their  wives;  they  are  often  made  in  jest,  or  merely 
casually,  as  these  were  shown  to  have  been  made,  with- 
out tending  in  the  slightest  to  show  domestic  infelicity. 

There  was  no  direct  evidence  in  this  case  that  the  de- 
fendant was  cruel  or  unkind  to  his  wife.  That  coming 
nearest  to  doing  so,  showing  the  w^orst  phase  of  his  con- 
duct towards  her,  was  the  testimony  that  on  one  occa- 
sion he  cursed  her  or  cursed  in  her  presence.  The  wit- 
ness swore  both  ways  as  to  that. 

The  testimony  as  to  the  domestic  relations  between 
the  defendant  and  his  wife,  detailed  by  the  father  of  his 
wife  on  cross-examination  by  the  state,  was  in  part  as 
follows : 

"The  defendant's  treatment  of  my  daughter  was  good. 
I  never  knew  of  his  being  unkind  to  her  at  all.  Three 
of  her  children  were  born  at  my  pld^ce.  The  little  girl, 
Janie,  was  born  there.  Sam  was  there  when  she  was 
confined,  and  gave  her  every  attention.  As  far  as  his 
treatment  of  her  is  concerned,  it  was  good  enough.  He 
always  tried  to  provide  for  her  and  carry  her  in  style, 
and  to  make  a  good  living  for  her  and  the  children.  He 
appeared  to  like  his  children  very  well.    The  treatment 
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of  my  daughter  towards  her  husband  was  kind  and  af- 
fectionate. She  was  loving  towards  him.  I  never  saw 
anything  take  place  between  them  that  indicated  at  all 
that  they  were  uncongenial.  I  don't  know  of  any  seri- 
ous difference  that  ever  occurred  between  them.  My 
daughter  made  a  statement  to  me  as  to  who  it  was  she 
thought  shot  her." 

The  trial  court  also  fell  into  error  in  allowing  the 
state  to  prove  by  Mrs.  Hamby  a  conversation  she  had 
with  the  deceased  the  day  after  the  shooting.  This  was 
not  offered  as  a  dying  declaration  nor  as  a  part  there- 
of. It  is  claimed  by  the  state  that  it  was  admissible  to 
contradict  the  dying  declaration  of  the  deceased.  If 
this  evidence  had  tended  to  contradict  the  dying  decla- 
ration, it  would  have  been  admissible,  under  the  rule 
declared  in  Shell's  Ca.9e,  88  Ala.  14,  7  South.  40. 

We  fail  to  see  how  the  testimony  of  Mrs.  Hamby,  as 
to  what  deceased  said  to  her,  tends  in  the  slightest  to 
contradict  the  dying  declaration  of  deceased.  Every 
word  said  in  both  statements  by  the  deceased  could  be 
true.  The  dying  declaration  in  this  case  was  proven  by 
the  state's  own  witness.  It  is  true  that  most  of  it  was 
brought  out  by  the  defendant,  on  the  cross-examination 
of  the  state's  witness,  the  doctor  who  dressed  her  wounds 
and  attended  her.  This  purely  hearsay  evidence  was 
not  a  part  of  the  res  gestae  of  the  killing,  nor  of  the  dying 
declaration,  nor  was  it  offered  as  such.  The  defendant 
was  shown  not  to  be  present,  and,  of  course,  was  not 
bcmnd  by  such  testimony. 

It  is  contended  by  the  state  that  the  evidence  tended 
to  show  that  defendant  was  not  in  the  house  when  the 
shooting  occurred.  We  fail  to  find  any  such  tendencies, 
unless  it  could  be  said  that  the  mere  fact  that  her  state- 
ment did  not  affirm  thai  he  irufi  in  the  house  tended  to 
show  that  he  was  outside.     The  statement  did  not  pur- 
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port  or  attempt  to  account  for  the  presence  or  the  ab- 
sence of  defendant  at  the  time  of  the  shooting.  The  mere 
fact  that  a  part  of  the  statement  was  to  the  effect  that 
the  little  girl  was  the  first  to  get  to  the  deceased  did  not 
at  all  show  that  the  defendant  was  not  in  the  house,  nor 
to  contradict  the  dying  declaration. 

It  was  also  error  to  decline  to  allow  the  defendant  to 
prove  threats,  on  the  part  of  Joe  Green,  the  negro  boy, 
to  kill  the  defendant.  There  was  evidence  in  this  case, 
and  properly  so,  to  the  effect,  or  which  would  au- 
thorize the  jnrj'  to  find,  that  the  negro  boy  killed  the 
deceased  through  a  mistake  of  identity ;  that  is,  that  the 
boy  intended  to  kill  the  defendant,  and  not  the  deceased. 

It  is  very  true  that  it  is  not  permissible  for  the  de- 
fense to  prove  threats  on  the  part  of  a  third  party  to 
kill  the  deceased,  when  there  is  no  evidence  tending  to 
show  that  such  third  party,  and  not  the  defendant,  kill- 
ed the  deceased ;  but  the  rule  is  different  where  there  is 
other  and  independent  proof  going  to  show  that  such 
third  party  actually  killed  the  deceased.  See  Wills  on 
Cir.  Ev.  p.  237p.  where  the  rule  is  thus  stated  : 

"Courts  generally  do  not  allow  the  accused  to  intro- 
duce  evidence  that  third  persons  had  threatened  to  do 
the  act  in  question ;  although  it  cannot  be  doubted  that 
proof  that  a  third  person  did  the  act  in  question  ex- 
cludes the  conclusion  that  the  accused  did  it;  and  if 
threats  by  the  accused  tend  to  show  that  he  did  the  act, 
then  why  should  not  threats  of  third  persons  tend  to 
show  that  they  did  it?  The  reasons  given  for  excluding 
such  testimony  are  various.  See  State  v,  Beaiidet^  53 
Conn.  543,  4  Atl.  237,  55  Am.  Rep.  155 ;  Sdlioolcraft  v. 
People,  117  111.  271,  7  N.  E.  649;  State  v.  Fletcher,  24 
Or.  295,  33  Pac.  575;  State  v,  Craicford,  99  Mo.  74,  12 
S.  W.  354 ;  Carlton  v.  People,  150  111.  1<S1,  37  N.  E.  244, 
41  Am.  St.  Rep.  346.    But  see  Alea'ander  v,  U.  S.,  138  U. 
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S.  353,  11  Sup.  Ct.  350,  34  L.  Ed.  954,  and  Worth  'v.  R. 
R.  Co,  (C.  C.)  51  Fed.  171,  where  such  evidence  was  ad- 
mitted. The  defendant  cannot  show  that  others  had 
threatened  to  kill  the  deceased  in  the  absence  of  any 
other  evidence  tending  to  connect  such  others  with  the 
homicide  in  question  (Woolfolk  v.  State^  81  Ga.  551  [8 
S.  E.  724] ;  State  v,  Manti,  83  Mo.  589;  State  v.  Duncan, 
28  N.  C.  236;  Henry  v.  State  [Tex.  Cr.  App.]  30  S.  W. 
802)  ;  but,  in  connection  with  such  other  evidence, 
threats  by  the  third  persons  may  be  proved  (Morgan  v. 
Com.,  77  Ky.  [14  Bush]  106) ;  also  where  the  evidence 
against  the  defendant  is  entirely  circumstantial  {Mur- 
phy  V.  State,  36  Tex.  Cr.  R.  24  [35  S.  W.  174] ;  Leonard 
V.  Terr.,  2  Wash.  T.  381  [7  Pac.  872])." 

In  Morgan- s  Case,  77  Ky.  (14  Bush)  106,  it  is  said: 
"We  therefore  are  of  opinion  that  when,  on  the  trial  of 
a  man  for  the  commission  of  a  crime,  the  proof  is  con 
flicting  as  to  whether  he  or  another  person  perpetrated 
the  offense,  the  prisoner  has  the  same  right  to  show  the 
conduct,  acts,  and  motives  of  the  other,  that  the  com- 
monwealth has  to  show  the  conduct,  acts,  and  motives 
of  the  prisoner,  and  that  the  evidence  of  the  feelings  of 
Conn  toward  the  deceased,  as  evidenced  by  previous 
threats  and  personal  conflicts,  should  have  been  per- 
mitted to  go  to  the  jury." 

The  books  show  that  such  evidence  is,  for  a  greater 
reason,  admissible  when  the  evidence,  as  in  this  case,  is 
wholly  circumstantial  against  the  accused.  The  state 
insists  that  this  was  error  without  injury,  because  the 
accused  was  himself  allowed  to  testify  to  such  facts.  We 
cannot  agree  that,  if  error,  it  was  without  injury  for 
that  reason.  To  restrict  a  defendant  to  proving  his  de- 
fense by  his  own  evidence  is  both  error  and  injury. 

While  the  threats  offered  to  be  proven  in  this  case 
were  not  threats  to  kill  the  deceased,  but  to  kill  the  de- 


Digitized  by  VjOOQ iC 


l»8.]  OP  ALABAMA.  33 

[Splcer  V.  The  State.] 

fendaiit,  thei*e  was  proof  that  the  person  who  made  the 
threats  intended  to  kill  the  defendant,  and  not  the  de- 
ceased. It  has  been  held  by  this  court  that,  where  the 
defendant  killed  one  whom  he  did  not  intend  to  kill,  his 
threats  to  kill  another  person — the  one  whom  he  thought 
he  was  killing — are  admissible. — Clarke  v.  State ^  78 
Ala.  '474,  56  Am.  Rep.  45.  For  similar  reasons  we  think 
that  the  evidence  of  threats  to  kill  the  defendant,  by  the 
negro,  Joe  Green,  was  admissible. 

We  are  also  of  the  opinion  that  it  was  error  to  decline 
to  allow  the  defendant  to  prove  by  his  brother  that  the 
latter  had  employed  the  former  to  carry  the  young  lady, 
Miss  Harper,  away,  on  account  of  trouble  between  the 
young  lady  and  the  defendant's  brother.  The  state  had 
introduced  a  great  deal  of  evidence  to  show  intimate,  if 
not  criminal,  relations  between  the  defendant  and  this 
young  lady,  for  the  purpose  of  showing  motive  cm  the 
part  of  defendant  to  kill  his  wife.  This  evidence  offer- 
ed by  the  defendant  tended  to  rebut  the  presumption 
that  defendant's  associations  with  this  young  lady  were 
on  account  of  intimate  relations  between  them,  or  of 
any  infatuation,  of  one  for  the  other;  and  to  prove  that 
they  were  on  account  of  trouble  between  the  young  lady 
and  the  defendant's  brother.  It  tended  to  account  for 
the  defendant's  being  with  her  in  the  automobile,  and 
for  the  two  having  registered  at  various  hotels.  The 
defendant  ought  certainly  to  have  been  allowed  to  show 
or  explain  the  circumstances  under  which,  on  these  oc- 
casions, he  was  found  in  the  company  of  this  young  lady. 
The  state  iiisists  that,  if  this  was  error,  it  was  curtnl 
by  allowing  the  defendant  himself  to  testify  to  substan- 
tially what  he  proposed  to  prove  by  his  brother.  If  it 
was  competent  evidence,  in  rebuttal  of  the  evidence  of- 
fered by  the  state — and  we  feel  sun^  that  it  was — then 
the  court  could  not  restrict  the  defendant  to  proof  of 
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the  facts  by  his  own  testimony.  The  court  has  no  right 
to  compel  the  defendant  to  testify  in  his  own  case. 

Some  of  the  proof  of  the  details  of  the  brother's 
trouble  with  the  young  lady  was  not  admissible,  and  the 
court  properly  declined  to  allow  such  proof;  but  the 
facts  that  he  had  had  trouble  with  her,  and  that  he  had 
employed  defendant  to  carry  her  away,  and  that  defend- 
ant was  on  this  journey — this  mission — when  seen  in 
the  automobile  and  at  the  hotels  with  this  young  lady, 
were  admissible ;  and  it  was  error  to  restrict  or  limit  the 
jury  to  the  testimony  of  the  defendant  himself. 

There  was  no  error  in  declining  to  require  the  state's 
counsel  to  turn  over  to  the  defendant's  counsel  the  slip 
of  paper  on  which  Spicer  had  written  his  name.  It  was 
not  offered  in  evidence,  and  defendant's  counsel  had  no 
right  to  see  it. 

There  was  no  error  in  allowing  the  state  to  prove  that 
defendant  made  proof  of  the  death,  soon  after  the  kill- 
ing of  his  wife,  to  the  insurance  company,  nor  in  declin- 
ing to  allow  defendant  to  prove  that  he  stated  to  the 
insurance  agents  that  he  was  in  no  hurry  to  make  the 
proof. 

It  was  error,  however,  to  allow  the  state  to  go  into 
the  details  of  the  defendant's  purchasing  and  exchang- 
ing automobiles,  and  thus  to  prove  everything  the  de- 
fendant said  and  everything  the  agents  said.  None  of 
this  testimony  had  anything  whatever  to  do  with  any  is- 
sue involved  in  this  trial.  The  remarks  of  the  defend- 
ant that  a  particular  machine  was  just  right  for  carry- 
ing ladies  to  ride,  or  for  carrying  his  children,  did  not 
make  such  evidence  relevant.  It  served  only  to  incum- 
ber the  record  and  to  distract  the  minds  of  the  jury  from 
the  real  issues  involved  on  the  trial. 

It  was  likewise  error  to  allow  the  state  to  i)rove,  by 
<me  Davis,  that  he  saw  a  man  in  the  house  of  a  woman 
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by  the  name  of  Berry,  and  that  the  man's  name  wob 
Spicer.  The  witness  was  not  able  to  identify  the  defend- 
ant as  the  man,  and,  if  he  had  been,  the  occasicm  was 
after  the  death  of  his  wife,  and  the  circumstance  was 
not  shown  to  have  the  slightest  connection  with,  or  re- 
lation to,  the  death  of  defendant's  wife.  It  was  wholly 
irrelevant  and  immaterial,  and  was  highly  calculated 
to  prejudice  the  jury  against  the  accused. 

The  state  offered  letters  written  by  the  defendant 
while  in  jail,  in  which  he  stated  he  expected  to  tell  the 
truth  if  it  broke  his  neck.  The  defense  then  offered  to 
prove  that,  at  the  time  one  of  the  letters  was  wTitten, 
defendant  had  not  been  accused  of  killing  his  wife,  but 
was  in  jail  on  the  charge  of  killing  the  negro  boy,  Joe 
Green,  who,  the  defendant  says,  killed  his  wife.  The 
court  declined  to  allow  him  to  make  proof  of  this  fact 
by  the  warrants  and  the  capias  under  which  he  was  then 
in  jail.  This,  we  think,  was  error.  These  documents 
were  the  best  evidence  of  the  charges  under  which  the 
prisoner  was  held,  and  of  the  dates  of  his  arrests  and 
confinements.  And  if,  at  the  time  he  wrote  the  letters, 
he  had  not  been  charged  with,  or  arrested  for,  the  killing 
of  his  wife,  but  had  been  as  for  the  killing  of  the  negro 
boy,  this  was  a  circumstance  tending  to  show  that  it  was 
the  killing  of  the  negro,  and  not  the  killing  of  his  wife, 
to  which  he  referred  in  his  letter. 

There  are  many  other  errors  as  to  iiilings  on  testi- 
mony insisted  upon  by  counsel  for  the  defense,  but  we 
deem  it  unnecessary  to  further  treat  them  in  detail; 
all  fall  within  one  or  another  of  the  classes  above 
treated. 

We  find  no  error  as  to  the  charges  or  instructions  of 
the  court.  The  charges  refused  to  the  defendant  were 
either  bad,  misleading,  or  covered  by  other  cliarges 
given  at  the  request  of  the  defendant. 
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As  the  case  must  be  reversed,  it  is  not  necessary  to 
particularly  pass  upon  questions  touching  the  organi- 
zation of  the  jury,  further  than  to  say  that,  in  capital 
cases,  the  mode  of  selecting  the  jury  of  12  from  the  spe- 
cial venire  is  changed  by  the  new  jury  law  from  what  it 
formerly  was.  The  jury  is  now  selected  by  the  parties 
by  their  alternately  striking  from  a  list  furnished  by 
the  court  until  12  only  remain ;  whereas,  before  it  was 
selected  by  the  parties  by  their  challenging  for  cause, 
or  peremptorily,  those  pei^sons  presented,  until  12  were 
selected.  It  is  now  made  the  duty  of  the  court  to  pass 
upon  the  competency  of  those  persons  appearing,  in 
order  that  a  list  may  be  made  out  from  which  the  parties 
are  to  alternatelj^  strike,  the  state  as  well  as  the  defend- 
ant, as  the  statute  directs.  It  is  possible  that  this 
statute  may  change  the  rule  as  to  the  court's  excusing 
ex  mero  motu  those  who  are  subject  to  challenge  for 
cause  only  by  the  parties,  and  which  might  be  waived, 
illustrated  in  the  decisions  in  HeWs  ConW,  115  Ala.  37, 
22  South.  526,  Murphy's  Ca^e,  37  Ala.  142,  and  Lyman's 
Case,  45  Ala.  78;  though  as  to  this  we  do  not  now  de- 
cide. It  is  certain,  however,  that  the  court  cannot  de- 
cline to  place  upon  the  list  from  which  the  parties  are 
required  to  strike  the  names  of  persons  appearing  as  a 
part  of  the  venire  and  who  have  not  been  properly  ex- 
cused from  such  sei*vice ;  except  for  some  cause  which  dis- 
qualifies such  persons  from  serving  on  that  case.  That 
is  to  say,  the  law  fixes  the  qualifications  of  jurors,  and 
not  the  court.  The  court  can,  and  must,  pass  upon  ques- 
tions of  fact  touching  whether  or  not  the  persons  ap- 
pearing possess  the  qualifications  which  the  law  pre- 
scribes; but  the  court  cannot  add  to  nor  take  from  the 
qualifications  which  the  law  fixes. 

We  are  not,  of  course,  speaking  in  refert^nce  to  the 
statutes  which  authorize  the  court  to  excuse  any  per- 
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son  from  serving  as  a  juror  for  the  term,  or  upon  a  par- 
ticular trial,  for  some  reason  personal  to  the  juror  so 
excused,  such  as  the  sickness  of  the  juror  or  of  some 
member  of  his  family,  or  other  personal  exigency;  but 
we  are  now  speaking  of  the  power  of  the  court  to  decline 
to  place  upon  the  list  the  names  of  persons  appearing, 
and  not  so  excused,  for  some  reason  for  which  the  law 
does  not  disqualify  such  i)er8on  as  a  juror  in  the  partic- 
ular case. 

The  rules  are  of  necessity  different  in  capital  cases, 
which  the  law  directs  must  be  tried  by  special  venires, 
and  not  by  the  regular  ones.  This  was  well  pointed  out 
by  Brickbll,  C.  J.,  in  Phillips  i\  ^taie,  68  Ala.  474, 
where  it  was  said :  "The  purpose  of  the  statute  cannot 
l>e  misunderstood.  The  accused  has  not  a  right  to  be 
tried  by  such  jury  as  may  be  selected  from  the  body  of 
the  county,  but  by  a  jury  selected  from  the  list  served 
upon  him,  so  far  as  was  practicable.  It  is  intended  that, 
as  to  the  persons  summoned,  he  shall  have  full  opportu- 
nity of  ascertaining  whether  causes  for  challenge  exist, 
and  also  to  infonn  himself  as  to  whom,  if  any  of  them, 
he  should  exercise  the  right  of  perempton-  challenge. — 
Parsons  t\  State,  supra  [22  Ala.  50].  Of  what  avail  is 
the  right,  if,  without  sufficient  cause,  the  court  can  (Hs- 
charge  from  service  persons  who  have  l>een  summoned 
and  drawn?  Where  is  the  limit  of  the  power  of  the 
court,  if  it  can  be  exercised  as  to  one  such  person?  It 
could  be  exercised  until  the  list  was  exhausted,  and 
thus  the  prisoner  driven  to  the  selection  of  a  jurj-  from 
talesmen  summoned  from  the  body  of  the  county,  as  to 
whom  he  could  not  intelligently  exercise  the  right  of 
challenge,  either  for  cause,  or  peremptory.  It  is  an  er- 
ror fatal  to  a  judgment  of  conviction,  when  it  appears 
the  court  has  by  its  action  denied,  impaired,  or  dimin- 
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ished  this  right  of  the  accused. — Parsons  v.  State,  supra; 
Boles  V.  State,  13  Smedes  &  M.  [Miss.]  398." 

In  this  case  some  of  the  jurors  were  excused  because 
they  were  opposed  to  capital  punishment,  and  one  be- 
cause he  had  a  fixeil  opinion.  The  statute  makes  venire- 
men subject  to  challenge  for  cause,  and  it  would  seem 
that  it  was  not  error  for  the  court,  on  its  own  initiative, 
to  excuse  these  jurors  and  not  put  them  on  the  list  from 
which  the  parties  were  required  to  strike;  the  new  jury 
law  probably  working  a  change  in  this  respect. 

One  of  the  jurors  excused  was  not  a  householder  or 
freeholder  of  the  county,  but  he  could  read ;  another  was 
a  householder  and  freeholder,  but  could  not  read  En- 
glish. In  this  it  would  seem  there  was  error,  because 
the  present  statute  does  not  appear  to  make  both  condi- 
tions— that  is,  householding  or  freeholding,  and  ability 
to  read  English — a  qualification  of  a  juror.  In  faxit, 
the  statute  expressly  provides  that,  if  a  person  cannot 
read  English,  yet,  if  he  has  all  the  other  qualifications 
prescribed  and  is  a  freeholder  or  householder,  his  name 
may  be  placed  on  the  jury  roll  and  in  the  jury  box.  This 
state  of  facts  would  seem  to  qualify  him  as  a  juror,  and 
the  court  could  not  ingraft  other  qualifications  upon 
those  prescribed  by  the  statute,  and  certainly  could  not 
excuse  one  whom  the  law  says  is  qualified.  See  Acts 
1909,  p.  305. 

For  the  errors  pointed  out,  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  Sombrville  and  Gardner,  JJ., 
cimcur. 
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Francis  v.  The  State. 

Murder, 

(Decided  June  11,   1914.     «5  South.  9(50.) 

1.  Evidence ;  Letters. — Where  a  witness  identified  a  letter  purport- 
ing to  l)e  signed  by  the  letters  *'0.  L.  T."  and  the  envelope  in  which 
the  letter  was  received  bore  the  postmark  of  the  town  stated  in  the 
date  line  in  the  letter,  but  on  the  back  thereof  were  the  words, 
"From  J.  W.  T."  followed  by  the  name  of  the  town,  the  letter  was 
projierly  admitted  in  evidence  against  the  objection  that  the  envelope 
purported  to  come  from  one  party  while  the  letter  purported  to  be 
signed  by  another. 

2.  Same;  Absent  Witness;  Testimony, — The  testimony  of  a  witness 
taken  down  at  the  preliminary  trial  by  a  stenographer,  and  identified 
by  such  stenographer  as  the  testimony  of  such  witness,  may  be  read 
on  the  trial,  if  the  witness  is  beyond  the  jurisdiction  of  the  court  at 
the  time  of  the  trial. 

3.  fiame;  Self-Serving  Declaration. — Statements  by  defendant  made 
sometime  after  the  shooting  explaining  and  exonerating  his  acts,  are 
not  parts  of  the  res  gestae,  but  are  self-serving  and  properly  excluded 
when  offered  on  behalf  of  defendant. 

4.  Appeal  and  Error;  Harmless  Error;  Evidence. — Where  facts  are 
subsecpiently  proven  without  obje<'tion,  or  are  admitted  by  the  other 
party,  any  error  in  excluding  evidence  of  such  fact  is  not  prejudicial. 

5.  Charge  of  Court;  Covered  by  Those  Given. — It  is  not  error  to 
refuse  rcciuested  charges  suljstaiitially  covered  by  requested  charges 
given. 

<!.  Same. — ^The  court  having  charged  that  defendant  was  imder  no 
legal  obligation  to  retreat,  but  could  stand  his  ground  and  repel  the 
attack,  if  any  was  made,  the  refusal  of  a  charge  that  defendant  had 
been  employed  as  a  night  watchman  at  the  place  where  the  difficulty 
occurred,  and  was  under  no  obligation  to  retreat,  but  could  stand 
his  ground,  and  resist  an  attack  made  on  him.  was  not  erroneous  as 
tlie  material  matteres  therein  contained  had  already  been  given 
in  the  other  instruction. 

7.  Homicide;  8elf-Defense. — ^The  belief  of  accused  of  innninent 
danger  must  be  a  reasonable  belief  produced  from  surrounding  cir- 
cumstances in  order  to  enable  him  to  rely  on  self-defense. 

8.  Same:  Instructions. — A  charge  asserting  that  the  danger  ncel 
not  be  actual,  but  if  the  circumstances  create  in  the  mind  of  defend- 
ant a  reasonable  belief  that  he  is  in  inmiinent  danger  of  great  bodily 
harm,  or  of  losing  his  life,  he  may  shoot  his  a.ssailant  to  save  his  owli 
life,  omits  essential  elements  of  self-defense,  and  is  properly  refused. 

9.  Same. — A  charge  combining  some  elements  which  are  sought  to 
reduce  a  homicide  to  manslaughter,  with  other  elements  applicable 
to   the  theory  of  self-defense,   is  misleading  and  iiroperly   refused. 
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10.  Same. — A  charge  that  If  defendant  did  not  i)rovoke  the  difficulty, 
and  when  he  firetl  the  fatal  shot  the  circunistjinces  were  such  as 
to  create  in  his  mind  the  belief  that  he  was  in  danger  of  losing  his 
life  or  of  suffering  great  bodily  harm,  he  must  he  acquitted,  was 
properly  refused  for  not  predicating  freedom  from  fault  in  bringing 
alK>ut  the  difficulty ;  the  expression  "did  not  provoke  the  difficulty" 
not  l  eing  the  equivalent  of  freedom  from  fault. 

Appeal  from  Limestone  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speake. 

Jack  Francis  was  convicted  of  murder,  and  he  ap- 
peals.   AflSrmed. 

The  folh)wing  charge  was  refused  to  defendant: 

(1)1  charge  you  that  defendant,  having  been  enipk)}- 
ed  as  night  watchman  at  the  place  where  the  difficulty 
occurred,  was  under  no  obligation  to  retreat  or  run 
away  from  his  place  of  business,  but  that  he  had  a  right 
to  stand  his  ground  and  resist  an  attack  made  on  him,  if 
any  were  made. 

Charge  A  given  is  as  follows : 

Defendant  in  this  case  was  under  no  legal  obligations 
to  retreat  from  the  place  where  the  difficulty  occuri-ed, 
but  he  had  a  right  to  stand  his  ground  and  repel  an  at- 
tack, if  any  such  attack  was  made. 

(2)  If  you  believe  from  all  the  evidence  in  this  case 
that  defendant  had  or  used  more  force  than  was  neces- 
sary  to  repel  or  drive  away  deceased,  but  that  defendant 
had  the  honest  and  bona  fide  belief  that  his  life  was  in 
danger,  or  that  there  was  imminent  danger  of  suffering 
gi-eat  bodily  harm  at  the  hands  of  deceased  and  he  shot 
deceased,  if  defendant  was  free  from  fault  in  provoking 
the  difficulty,  then  you  cannot  find  defendant  guilty  of 
murder. 

(3)  I  charge  you  that  the  danger  need  not  be  actual, 
but  if  the  cii'cumstances  be  such  as  to  create  in  the  mind 
of  defendant  the  reasonable  belief  that  he  is  in  immi- 
nent danger  of  suffering  great  bodily  harm  or  of  losing 
his  life,  he  has  the  right  to  act  on  the  appeai^ance  of 
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things  and  shoot  his  assailant  in  order  to  save  his  own 
life.  And  this  is  true  even  though  as  a  matter  of  fact 
no  harm  was  intended  or  meant  by  deceased. 

(4)  If  you  believe  from  all  the  evidence  in  this  easo 
that  if  defendant  was  scared  and  greatly  frightened 
when  he  fired  the  shot,  and  when  he  did  so  he* was  rea- 
sonably impressed  with  the  bona  fide  belief  from  the 
circumstances  in  the  case  that  he  must  do  something  to 
protect  his  life  and  fired  the  shot  without  intending  to 
kill  deceased,  but  to  protect  himself,  you  cannot  find 
him  guilty  of  murder  in  any  degree. 

(5)  If  you  find  from  all  the  evidence  in  this  case  that 
defendant  did  not  provoke  the  difficulty  which  result- 
e<l  in  the  death  of  Summerfield  Hall,  and  that  he  did  not 
have  to  retreat  from  the  place  where  the  difficulty  oc- 
curred, and  if  you  further  find  from  the  evidence  in  the 
case  that  W'hen  he  fired  the  shot  the  circumstances  were 
such  as  to  create  in  his  mind  the  reasonable  belief  that 
he  was  in  danger  of  losing  his  life  or  of  sulTering  great 
bodily  harm,  you  should  acquit. 

W.  W.  Malone^  for  appellant.  The  court  was  in  er- 
ror in  admitting  the  letter. — Harris  r.  Statc^  73  Ala. 
495.  The  court  wa8  in  error  in  admitting  the  testimony 
of  the  absent  witness. — Thompson  v.  State,  17  South. 
512 ;  So,  JRij.  i\  Bonner,  37  South.  702.  Charge  3  should 
have  been  given,  as  it  was  not  substantially  covered  b\ 
any  other  charge  given. — Thoma^^  i\  State,  106  Ala.  19; 
De Annan  i\  State,  71  Ala.  351.  Charge  5  should  have 
been  given. — Keith  v.  State,  11  South.  914;  Xaiiyhrr  r. 
State,  17  South.  24.  Charge  6  should  have  been  given. 
Rofjers  r.  State,  62  Ala.  174. 

R.  C.  Hrickell,  Attorney  General,  and  T.  H.  Seay^ 
Assistant  Attorney  General,  for  the  State.  The  court 
was  not  in  error  in  admitting  the  letter. — Loire  i\  State, 
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86  Ala.  47.  The  letter  being  in  evidence  sufficiently 
shows  that  the  witness  was  beyond  the  jurisdiction  of 
the  court,  and  was  a  sufficient  predicate  for  the  intro- 
duction of  his  testimony  taken  on  the  preliminary  hear- 
ing.— Burton  i\  State,  107  Ala.  68 ;  Lowery  v.  State,  98 
Ala.  45.  '  The  statement  of  defendant  was  self  serving 
and  properly  excluded. — Seams  v.  State,  84  Ala.  410. 
Counsel  discuss  charges  refused,  but  without  citation 
of  authority. 

GARDNER,  J. — The  defendant  was  convicted  of  mur- 
der in  the  first  degi'ee,  and  his  punishment  fixed  at  life 
imprisonment.    The  trial  was  had  on  October  3,  1913. 

It  is  first  insisted  by  counsel  for  appellant  that  there 
was  reversible  error  in  the  admission  in  evidence  by  the 
trial  court  of  the  testimony  of  one  O.  L.  Turley,  taken 
on  preliminary  trial;  said  witness  being  absent  on  the 
final  trial. 

The  witness  Rankin,  one  of  the  counsel  for  the  state, 
was  i)ermitted  to  testify,  without  objection,  that  he  ex- 
amined O.  L.  Turley  as  a  witness  on  preliminary  trial 
of  this  case ;  that  he  had  a  conversation  with  said  Tur- 
ley in  which  he  said  his  residence  was  in  Nebraska  and 
his  address  Freemont,  Neb.;  that  witness  told  him  he 
would  let  him  know  what  day  to  come  when  the  case 
Avas  set  for  trial ;  that  said  Turley  told  him  he  was  going 
to  Nebraska ;  and  that  he  left  Athens  the  nex;t  day.  It 
Avas  also  proved  by  witness  Strane  that  he  was  at  the 
station  the  next  day  after  the  preliminary  trial  and  saw 
the  witness  Turley  get  on  the  train  going  north,  and  that 
he  said  he  was  going  to  his  home  in  Nebraska;  that  he 
has  not  been  seen  in  Athens  or  in  the  county  since  that 
time. 

The  witness  Rankin  identified  a  letter  received  by  him 
I)urp(>rting  to  have  been  signed  by  said  O.  L.  Turley, 
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and  also  the  envelope  in  which  it  was  received.  The  en- 
velope was  postmarked  "Freemont,  Neb.,  Aug.  30,  11:30 
a.  m.,  1913."  The  letter  was  headed  and  dated  "Free- 
mont,  Neb.,  Aug.  29-13."  It  purported  to  be  signed  by 
O.  L.  Tijrley,  and  was  addressed  to  J.  C.  Rankin,  at- 
torney at  law,  Athens,  Ala.,  and  its  contents  clearly  in- 
dicated that  the  said  Turley  would  not  attend  the  trial 
unless  furnished  transportation  by  the  state.  On  the 
back  of  the  envelope  were  the  words:  "From  J.  W. 
Turley,  Freemont,  Nebr."  The  defendant's  first  objec- 
tion to  the  letter  being  admitted  in  evidence  was  upon 
the  specific  ground  that  the  envelope  purports  to  come 
from  one  J.  W.  Turley,  and  the  letter  purports  to  be 
signed  by  O.  L.  Turley.  We  think  it  clear  that  this  was 
not  sufficient  to  exclude  the  letter  from  evidence.  To  a 
question  asked  witness  Rankin  as  to  identification  of 
the  letter  there  was  objection  upon  specific  gi'ounds. 
We  have  considered  each,  and  we  conclude  they  were 
not  well  taken. 

The  testimony  of  the  witness  O.  L.  Turley  which  seems 
to  have  been  taken  down  at  the  preliminary  trial  by  a 
stenographer  was  identified  as  his  testimony  by  the  ste- 
nographer who  took  the  same  and  was  by  her  read  to  the 
jury  from  her  notes,  and  she  testified  that  it  was  a  cor- 
rect report  of  the  witness'  testimony  on  preliminary 
trial.    The  evidence  was  admitted  by  the  court. 

We  are  of  the  opinion  that  in  this  there  was  no  error. 

'^The  testimony  of  a  witness  on  a  former  trial  or  pros- 
ecution of  the  defendant,  for  the  same  offense,  is  admis- 
sible as  evidence  against  him  on  a  second  trial,  if  the 
witness  is  beyond  the  jurisdiction  of  the  court,  whether 
he  has  removed  from  the  state  permanently,  or  for  an 
indefinite  time."— Loire  v.  State,  86  Ala.  47,  5  South. 
498. 
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The  meaning  of  the  rule  is  fully  discussed  and  the 
authorities  are  reviewed,  in  the  above-cited  case.  The 
following  cases  may  also  be  construed  as  supporting  the 
ruling  of  the  trial  court. — Burton  v.  State,  107  Ala.  68, 
18  South.  240 ;  Loxcery  v.  State,  98  Ala.  45,  \3  South. 
435  (second  headnote). 

Charge  1,  refused  to  defendant,  was  sufficiently  cov- 
ered by  the  charge  given  by  the  court,  designated  by  us, 
for  convenience,  "A,"  as  found  on  page  47  of  the  trans- 
cript. This  suffices  as  a  disposition  of  this  charge,  but 
we  do  not  mean  to  indicate  an  approval  of  the  charge  as 
asked. 

( 'harge  2,  requested  by  defendant,  was  properly  re- 
fused. The  belief  of  defendant  of  imminent  danger,  etc., 
must  be  a  reasonable  l)elief  pro<luced  from  the  surround- 
ing circumstances. — Storey  v.  State,  71  Ala.  329.  The 
charge  also  appears  to  be  somewhat  confused  an<l  tliere- 
fore  misleading. 

Charge  3  omits  other  elements  essential  to  self-defense 
and  was  properly  refused.  It  goes  much  further  than 
the  charge  held  gcmd  in  Snyder  r.  State,  145  Ala.  :53,  40 
South.  978. 

Charge  4  is  confusing,  as  it  seems  to  attempt  to  coin 
bine  some  elements  which  are  sought  to  reduce  the  kill- 
ing to  manslaughter,  with  other  elements  applicable  to 
the  theory  of  self-defense.    Its  tendency  was  to  mislead, 
and  its  refusal  was  not  error. 

The  words  found  in  charge  5,  that  "he  did  not  pro- 
voke the  difficulty,"  as  there  used,  are  not,  in  our  opin- 
ion, the  equivalent  of  the  words,  "free  from  fault,-'  as 
required  by  our  cases. 

Charge  6  was  substantially  covered  by  the  charge 
given  at  the  request  of  the  defendant,  designated  by  us, 
for  convenience,  "B,"  as  shown  on  page  45  of  the  tran- 
script. 
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Objection  of  the  state  was  sustained  to  the  question 
which  sought  to  elicit  what  was  the  duty  of  the  defend- 
ant, who  was  night  watchman  at  the  cotton  mill,  and 
who  was  on  duty  as  such  night  watchman  at  the  time 
of  the  fatal  shooting,  and  also  as  to  whether  defendant 
had  been  robbed  the  night  before,  and  as  to  his  being 
armed,  etc.  It  is  unnecessary  that  we  determine  wheth- 
er or  not  any  of  these  questions  called  for  relevant  and 
material  evidence  under  the  circumstances  of  this  case, 
for  the  reason  that  it  was  subsequently  admitted  by  the 
state  that  the  duties  of  defendant  as  night  watchman 
were  to  protect  the  property  of  the  mill,  arid  the  defend- 
ant was  permitted,  without  objection,  to  testify  as  to 
his  specific  duties,  his  going  around  the  mill,  etc.,  to  keep 
up  the  fires  and  to  protect  the  property ;  that  he  was  al- 
ways armed  while  in  the  discharge  of  these  duties  and 
was  required  to  go  armed ;  and  that  he  had  been  robbed 
the  night  before.  The  defendant  can  therefore  not  com- 
plain as  to  any  previous  rulings  as  to  such  matters — 
matters  which  were  subsequently  admitted  in  evidence 
without  objection,  or  were  confessed  by  the  state,  and 
which  were  uncontroverted. 

Questions  which  sought  to  elicit  testimony  as  to  what 
defendant  said,  some  time  after  the  shooting,  by  way 
of  explanation  and  exoneration  of  the  act,  were  clearly 
subject  to  the  objection  interposed.  Such  statements 
Were  not  shown  to  be  a  part  of  the  res  gestae,  were  mere 
narratives,  and  came  under  the  condemnation  of  self- 
serving  declarations. 

We  have  thus  briefly  made  review  of  those  matters 
argued  by  counsel  whi(»h  seem  to  us  to  merit  special 
mention. 

We  have  given  to  the  record  and  to  each  point  pre- 
sented that  careful  consideration  which  the  importance 
of  the  case  to  this  defendant  and  to  the  state  requires. 
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and  we  do  not  find  any  reversible  error  committed  by 
the  court  below  in  the  trial  of  this  cause.    It  results  that 
the  judgment  of  the  circuit  court  is  therefore  aflSrmed. 
AflBrmed. 

Anderson^  C.  J.,  and  Mayfield  and  Sombrville^  JJ., 
concur. 


Tittle  V.  The  State. 

Murder, 

(Decided  June  30,   1014.    66   South.   10.) 

Homicide;  Evidence;  Dying  Declarations. — Where,  after  making 
a  djinj?  declaration  tending  to  show  murder,  deceased  admitted  to  be 
true  certain  statements  made  by  defendant  in  his  presence  which 
exonerated  defendant,  such  statements  are  competent  as  a  part  of  the 
dying  declaration  showing  what  occurred  and  describing  the  situation 
between  the  parties  at  the  time  of  the  fatal  difficulty,  and  it  was 
error  to  restrict  its  scope  to  contradiction  of  the  previous  declara- 
tion. 

(deGraffenried,  J.,  dissents.) 

Appeal  from  Marion  Circuit  Court. 
Heard  before  Hon.  C.  P.  Almon. 

Frank  Tittle  was  convicted  of  murder  and  he  aiJjxnils. 
Reversed  and  remanded. 

E.  B.  &  K.  V.  FiTB.  and  A.  H.  Carmichael,  for  appel- 
lant. In  restrictinc:  the  statements  of  the  defendant 
made  in  the  presence  of  deceased,  and  admitted  by  de- 
ceased to  be  true,  to  a  contradiction  only  of  the  previous 
declaration  of  deceased,  the  court  was  guilty  of  preju- 
dicial error.— Afflf/o//  v.  f^tnte,  8  Ala.  App.  73;  Hussey  v. 
State,  87  Ala.  121 ;  E.r  parte  Key,  5  Ala.  App.  274,  and 
cases  there  cited.  Counsel  discuss  other  matters,  but 
in  view  of  the  opinion  it  is  not  deemed  necessary  to 
liere  set  them  out. 
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R.  C.  Brickell,  Attorney  General,  and  T.  H.  Sbay^ 
Assistant  Attorney  General,  for  the  State.  The  court 
was  not  in  error  in  its  instructions  as  to  the  scope  and 
effect  of  the  admitted  statements  of  defendant  made  in 
the  presence  of  deceased. — Shell  v.  State,  88  Ala.  14 ;  1 
Bish.  Crim.  Proc.  1209;  20  Ohio  St.  460. 

SAYRE,  J. — Defendant  was  convicted  of  murder,  and 
appeals. 

The  state  offered  evidence  of  a  dying  declaration 
made  by  deceased  which  tended  to  show  a  case  of  mur- 
der. Defendant  testified  to  a  case  of  self-defense, 
and  adduced  evidence  of  frequent  statements  by 
deceased  previous  to  the  fatal  encounter  to  the  ef- 
fect that  he  had  killed  five  men  and  was  going  to 
kill  the  sixth;  such  statements  having  been  made 
under  circumstances  affording  an  inference  that  de- 
ceased on  these  occasions  had  in  mind  defendant 
as  the  sixth  victim  of  his  wrath.  Witnesses  for  defend- 
ant also  testified  that,  subsequent  to  the  dying  declara- 
tion offered  in  evidence  by  the  state  and  shortly  before 
the  death  of  deceased,  defendant  approached  the  bedside 
of  the  wounded  man  and  said:  "Uncle  Here,  I  hated 
to  do  this,  but  you  know  I  had  to  do  it.  You  told  me 
you  had  killed  five  men  and  would  kill  six.  Didn't  you 
tell  me  that.  Uncle  Here?''  To  which  deceased  replied, 
"Yes." 

Referring  to  this  testimony  and  other  of  similar  im- 
lK)rt,  the  court,  in  its  oral  charge  to  the  jury  said :  "Evi- 
dence that  deceased  made  a  different  statement  at  the 
house  of  how  the  difficulty  happened,  if  he  made  a  differ- 
ent statement  to  what  the  state  offered  as  a  dying  decla- 
ration, is  admissible  as  evidence,  not  as  a  dying  declara- 
tion, but  for  the  purpose  of  contradicting  the  dying  dec- 
larations offered  by  the  state.     You  will  take  the  evi- 
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dence,  not  as  to  how  the  difficulty  happened,  but  to  con- 
tradict the  evidence  offered  by  the  state  as  to  how  it  hap- 
penedi  and  consider  it  in  connection  with  the  evidence 
of  the  dying  declarations  in  determining  what  weight 
you  will  attach  to  the  testimony  offered  by  the  state  as 
to  how  the  difficulty  happened." 

In  this  statement  there  vraa  error  prejudicial  to  de- 
fendant. The  statement  made  by  deceased,  or  his  ac- 
quiescence in  the  statement  made  by  defendant,  was 
after  the  dying  declaration  introduced  by  the  state. 
Declarant  was  evidently  in  a  desperate  state,  as  he  must 
have  realized  from  the  nature  and  number  of  his  wounds 
and  the  profound  prostration  they  had  already  pro- 
duced. There  w^as  nothing  to  show  that,  in  the  interval 
W'hich  had  elapsed  since  the  declarations  admitted  at 
the  instance  of  the  state,  he  had  expressed  or  conceived 
any  hope  of  recovery  or  that  there  was  in  fact  any 
chance  of  a  favorable  issue  in  his  case.  It  cannot  be 
safely  said  that  this  declaration  was  not  in  some  admis- 
sible sort  a  rendition  of  what  occurred  and  a  descrip- 
ticm  of  the  situation  between  the  parties  at  the  time  of 
the  fatal  difficulty ;  nor  have  we  found  in  the  record  any 
reason  why  it  had  not  as  much  sanction  in  the  condi- 
tion of  deceased  as  the  previously  hiade  declarations 
shown  in  evidence  on  behalf  of  the  state.  It  was,  in 
short,  a  dying  declaration,  had  immediate  relation  to 
the  res  gestse  of  the  difficulty,  and  tended  to  acquit  de- 
fendant of  fault ;  at  least  the  jury  may  have  assigned 
such  meaning  to  it,  and  its  interpretation  and  weight 
were  for  the  jury.  It  was  hence  admissible  and  should 
have  been  c(msidered  l)y  the  jury,  not  only  as  tending  to 
impeach  previous  declarations  made  by  deceased,  but  as 
original  substantive  evidence  of  what  occurred  at  the 
time  of  the  difficulty.— J/oorc  r.  Sfwte,  12  Ala.  764,  4« 
Am.  Dec.  27G.     In  Shell  r.  State,  88  Ala.  14,  7  South. 
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40,  the  Statement  considered  there  and  held  to  be  admis- 
sible for  the  purpose  only  of  impeaching  a  dying  decla- 
ration shown  on  behalf  of  the  prosecution  was  not  of- 
fered as  being  itself  a  dying  declaration  admissible  as 
original  substantive  evidence  of  the  facts  stated,  but 
only  as  a  contradictory  statement  admissible  for  the 
impeachment  of  the  declaration  offered  by  the  state. 
The  <*ourt  held  it  was  properly  admitted  for  the  limited 
purpose  for  which  it  was  offered,  notwithstanding  no 
predicate  could  be  laid  nor  any  cross-examination  had. 
Here,  on  the  contrary,  the  declaration  about  which  the 
court  spoke  was  entitled  to  consideration  as  a  dying  dec- 
laration and  carried  possible  inferences  of  considerable 
favor  to  defendant.  The  court  erroneously  limited  and 
circumscril)ed  the  oflSce  and  evidential  purpose  and  ef- 
fect of  the  declaration,  and  for  this  the  judgment  of  con- 
viction must  be  reversed. 

The  language  of  the  court,  in  speaking  of  the  meaning 
and  proper  oflSce  of  the  evidence  of  the  character  of  de- 
ceased as  a  turbulent  and  dangerous  man,  finds  author- 
ity in  our  cases  and  cannot  be  held  for  error. — Cleve- 
land r.  *S7ff,/e.  86  Ala.  1,  5  South.  426,  and  cases  cited. 

The  question  made  about  the  venire  will  probably  not 
arise  upon  a  second  trial  and  need  not  be  considered  at 
this  time. 

For  the  error  indicated,  a  new  trial  will  be  ordered. 

Reversed  and  remanded. 

Anderson,  C  J.,  and  McClellan  and  Sombrville, 
JJ.,  concur,  db  Graffenried,  J.,  dissents.  Mayfieij* 
and  Gardner,  JJ.,  not  sitting. 
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Murder. 
(Decided  June  30,  1914.    66  South.  25.) 

1.  Homicide;  Degree;  Jury  Quention. — Where  there  was  evidence 
from  which  a  rational  mind  could  infer  that  defendant  was  guilty 
of  murder  in  the  first  degree,  It  became  a  question  for  the  jury  to 
determine  the  degree  of  guilt,  and  not  a  question  for  the  trial  court. 

2.  t<anie;  Evidence. — Where  the  murder  was  alleged  to  have  fol- 
lowe<l  the  burglarizing  of  a  gin  house  of  deceased,  evidence  that 
sorghum  seed  and  peas  similar  to  that  alleged  to  have  been  stolen 
from  the  gin  house  of  deceased  were  found  under  a  pile  of  lumber 
several  hundred  yards  from  defendant's  house  was  properly  admitted, 
notwithstanding  the  lumber  was  located  on  land  which  did  not 
belong  to  defendant,  but  was  piled  there  by  defendant  with  the  con- 
sent of  the  owner,  there  being  other  evidence  connecting  defendant 
with  the  crime. 

3.  Same. — Where  the  murder  was  alleged  to  have  been  committed 
by  lieating  deceased  over  the  head,  evidence  that,  on  the  day  after 
the  homicide,  a  pair  of  shoes,  alleged  to  have  belonged  to  defendant, 
and  having  blood  and  flesh  on  them,  were  found  under  a  house  on 
defendant's  premises,  was  admissible. 

4.  Same. — Where  it  appeared  that  defendant  went  to  the  mill  of 
deceased  on  the  afternoon  before  the  commission  of  the  crime  for  the 
ostensible  purpose  of  having  his  corn  ground  into  meal,  the  state 
claiming  that  his  i)urpose  was  to  examine  the  premises  preliminaiT 
to  burglarizing  them,  evidence  that  he  told  a  simple  minde<i  boy  who 
slept  in  the  mill  that  he  ought  not  to  sleep  in  the  mlllhouse,  and 
that  a  snake  might  bite  him  there,  was  admissible. 

n.  Same. — Where  the  evidence  of  the  identity  of  the  person  com- 
mitting the  murder  was  circumstantial  and  tended  to  show  that  the 
crime  was  committed  either  by  defendant  or  by  a  certain  other 
person,  evidence  that  such  other  person  was  in  his  room  and  could 
not  possibly  have  been  at  the  scene  of  the  crime,  was  properly 
admitted. 

6.  Same. — The  testimony  of  the  mother  of  a  person  who  had  been 
suspected  of  committing  the  crime  with  which  defendant  was  charged, 
that  such  other  person  was  in  his  room  and  not  at  the  scene  of  the 
crime,  was  properly  admitted,  notwithstanding  that  at  the  time  she 
gave  such  testimony  her  son  was  in  jail  charged  with  the  crime, 
as  this  fact  merely  affected  the  value  of  her  testimony. 

7.  Same. — The  fact  that  relevant  evidence  is  inconclusive  is  not 
ground  for  excluding  it  in  a  murder  c-ase  or  other  criminal  prosecu- 
tion. 

Appeal  from  Annistan  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman,  Jr. 
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Ervin  Pope  was  convicted  of  murder  in  the  first  de- 
gree, and  he  appeals.    AflSrmed. 

Thomas  J.  Harris,  E.  D.  Willbtt  and  F.  D.  Pbeples, 
for  appellant.  Counsel  discuss  the  various  errors  as- 
signed in  the  light  of  the  opinions  rendered  on  the  for- 
mer appeals  in  this  case  with  the  insistence  that  pre- 
judicial error  intervened. 

R.  C.  Brickell,  Attorney  General,  and  T.  H.  Seay, 
Assistant  Attorney  General,  for  the  State.  On  the  au- 
thority of  the  former  appeals  in  this  case  the  judgment 
of  conviction  should  be  aflSrmed. 

DE  GRAFFENRIED,  J.— This  is  the  fifth  appeal  in 
this  case.  After  a  thorough  consideration  of  the  evi- 
dence, this  court,  on  the  firet  appeal,  declared  that  the 
evidence  in  the  case  fairly  and  reasonably  permitted  in- 
ferences favorable  to  the  guilt  of  the  defendant,  and  for 
that  reason  that  the  trial  court  was  not  authorized,  un- 
der the  law,  to  give  to  the  jury  affirmative  instructions 
on  behalf  of  the  defendant.  The  records  which  have,  on 
the  various  appeals,  been  brought  to  this  court  have,  per- 
haps, given  to  this  court  a  peculiarly  familiar  acquaint- 
ance with  each  piece  of  the  testimony  in  the  case  which 
reasonably  permits  of  inferences  favorable  to  the  guilt 
of  the  defendant,  and  have  also  given  to  the  court  a  pe- 
culiar and  intimate  acquaintance  with  each  question  of 
law  which  can  under  the  evidence,  in  any  way,  be  invok- 
ed on  behalf  of  the  defendant. 

The  defendant  in  this  case  has  again  by  the  verdict 
of  a  jury  l)een  adjudged  guilty  of  murder  in  the  first  de- 
gree, and  has  again  been  sentenced  to  death.  Out  of  re- 
spect to  our  duty  under  the  law,  we  have,  with  a  full 
knowledge  of  the  gravity  of  the  situation,  again  care- 
fully examined  all  the  evidence  in  this  case,  and,  after 
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having  done  so,  we  can  find  no  reason  why  we  should 
change  our  announcement,  made  upon  the  first  appeal, 
that  in  our  opinion,  under  all  the  evidence,  the  question 
as  to  whether  the  defendant  is  or  is  not  guilty  of  murder 
in  the  first  degree  is  a  question  of  fact  for  the  determi- 
nation of  a  jury  and  not  a  question  of  law  for  the  deter- 
mination of  a  court. — Pope  v.  State,  168  Ala.  33,  53 
South.  292;  Pope  i\  State,  174  Ala.  63,  57  South.  245; 
Pope  i\  State,  181  Ala.  19,  61  South.  264 ;  Pope  v.  State, 
183  Ala.  61,  63  South.  71.  We  do  not  IMlate-like  Avash 
our  hands  of  a  matter  which  is  within  our  lawful  con- 
trol. We  simply  declare  that  in  this  case  there  was  evi- 
dence upon  which,  if  believed,  a  rational  mind  could  le- 
gally infer  the  guilt  of  the  defendant  of  murder  in  the 
first  degree,  and  that  therefore  it  was  for  the  jury,  and 
not  for  the  trial  court,  to  say  whether  or  not  the  de- 
fendant was  guilty. 

2.  There  is  nothing  in  the  contention  of  defendant 
that  witnesses  should  not  have  been  allowed  to  testify 
to  the  finding  of  sorghum  seed  and  peas  under  a  pile  of 
lumber  which  was  across  a  railroad  from  the  defend- 
ant's house  and  several  hundred  yards  from  his  house. 
The  opinion  rendered  on  the  second  appeal  indicates 
that  this  lumber  was  in  the  defendant's  back  yard. — 
Pope  V.  State,  174  Ala.  63,  57  South.  245. 

The  record  on  this  appeal  shows  that  the  lumber  was 
not  in  the  defendant's  back  yard,  but  that  it  was  located 
as  above  stated  and  on  lands  not  belonging  to  the  de- 
fendant. The  record  on  this  appeal,  however,  shows 
that  the  defendant  was  near  this  pile  of  lumber  at  the 
time  of  his  arrest ;  that  the  lumber  belonged  to  the  de- 
fendant ;  and  that  the  lumber  was,  and  had  been  for  a 
considerable  period,  kept  by  the  defendant  at  the  place 
where  it  was  piled  with  the  consent,  express  or  implied, 
of  the  owner  of  the  lands  upon  which  it  was  piled 
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We  think  that  it  is  clearly  inferable  from  the  evidence 
that  the  man  who  burglarized  the  ginhouse  of  the  de- 
ceased wa*s  the  man  who  committed  the  murder.  We 
also  think  that  it  is  clearly  inferable  from  the  evidence 
that  the  burglar  drove  to  and  from  the  scene  of  the  bur- 
glary in  a  one  horse  vehicle.  It  is  also  legally  infer- 
able from  the  evidence  that  the  one  horse  vehicle  was, 
on  the  nameil  occasion,  drawn  by  a  mule  which  belong- 
ed to  the  defendant,  and  which,  at  the  time  referred  to, 
was  kept  on  a  farm  of  the  defendant,  and  which  fann 
was  about  2V2  miles  from  the  house  in  which  the  defend- 
ant lived.  It  is  also  inferable  from  the  evidence  that 
after  the  homicide  the  murderer  drove  this  wagon  drawn 
by  this  mule  from  the  scene  of  the  homicide  to  or  near 
to  the  house  of  the  defendant. 

The  deceased  was  beaten  to  death  by  blows  upon  the 
head,  and  some  of  the  blunt  instruments  used  in  the  per- 
petration of  the  murder  had  blood,  human  cuticle,  and 
hair  upon  them.  As  bearing  upon  the  question  as  to 
whether  the  defendant  was  guilty  of  the  murder,  it  was 
therefore  competent  for  the  state  to  show  that,  on  the 
day  after  the  homicide,  a  pair  of  shoes,  with  evidences 
of  blood  and  flesh  upon  them  (shoes  which  some  of  the 
evidence  tended  to  show  were  shoes  of  the  defendant), 
were  found  secreted  under  a  house  upon  the  defendant's 
premises,  and  that,  even  six  weeks  afterwards,  sorghum 
seed  and  peas  in  a  sprouting  condition  (as  sorghum 
seed  and  peas  similar  to  those  found  under  the  lumber 
pile  were  stolen  from  the  ginhouse  when  it  was  burgla- 
rized) were  found  secreted  under  the  lumber  pile. 

Whenever  evidence  is  relevant,  no  matter  how  incon- 
clusive it  may  be,  a  trial  court  cannot  be  put  in  error 
for  admitting  it— Pope  v.  State,  174  Ala.  63,  57  South. 
245. 

3.  It  seems  from  the  record  now  before  us  that  Mc- 
Clurkin,  the  deceased,  owned  a  water  mill  which  was 
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situated  a  short  distance  from  his  cotton  gin.  Both  the 
water  mill  and  the  cotton  gin  were  operated  by  McClur- 
kin  for  the  public.  McClurkin's  residence  was  about 
200  yards  from  the  water  mill,  and  was  a  little  less  than 
that  distance  from  the  cotton  gin.  It  also  seems  that  a 
colored  boy,  of  but  little  wit,  was  accustomed  to  sleep 
in  the  water  mill.  The  murder  was  committed  on  Mon- 
day night,  and  on  the  afternoon  of  that  day  the  defend- 
ant went  to  the  water  mill  with  corn  and  came  back 
with  meal.  The  theory  of  the  state  is  that,  while  the  de- 
fendant went  to  the  mill  for  the  ostensible  purpose  of 
having  corn  ground  into  meal,  his  real  purpose  in  going 
there  was  to  make  an  examination  of  the  premises  for 
the  purpose  of  later  burglarizing  them. 

While,  on  the  premises  on  Monday  afternoon,  the  de- 
fendant was  infonned  that  the  negro  boy  who  slept  in 
the  mill  had  killed  a  rattlesnake.  Against  the  objection 
of  the  defendant,  the  state  was  permitted  to  prove  that, 
while  the  defendant  was  at  or  near  the  mill  on  Mon- 
day afternoon,  he  told  the  boy  who  slept  in  the  mill  that 
he  ^'ought  not  to  sleep  in  the  millhouse,"  saying,  at  the 
same  time,  that  a  "snake  might  bite  him  in  the  mill- 
house."  This  testimony,  upon  all  the  previous  appeals 
in  this  case,  has  been  held  to  be  relevant.  If,  when  the 
defendant  had  the  conversation  with  the  boy  who  slept 
in  the  mill,  he  intended  to  burglarize  the  ginhouse,  it  is 
not  unnatural  that  he  would  have  preferred,  that,  when 
the  burglary  was  committed,  no  one  should  be  in  the 
mill.  It  may  be  that  on  the  previous  appeals  the  records 
may  not  have  disclosed  that  the  mill  and  the  gin  wei'e 
not  in  the  same  building,  but,  if  so,  that  fact  cannot  af- 
fect the  relevancy  of  the  evidence,  although  it  may  affect 
its  probative  force.  The  man  who  burglarized  the  gin- 
house  did  so  for  the  purpose  of  stealing  sorghum  seed 
and  cotton  seed  therefrom.  He  went  there  with  a  wagon 
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in  order  that  he  might  take  away  the  fruits  of  his  bur- 
glary. If  the  defendant,  when  he  was,  on  Monday  after 
noon,  on  McClurkin's  premises,  made  up  his  mind  to 
come  back  there  that  night,  break  open  the  ginhouse  and 
carry  away,  in  a  wagon,  a  lot  of  sorghum  seed  and  cot- 
ton seed,  then  it  is  at  least  inferable  that  he  preferred 
that  no  one  should,  on  that  night,  be  in  the  millhouse, 
a  place  in  ordinary  hearing  distance.  A  jury  might  in- 
fer that  the  defendant  thought  that  this  conversation 
with  this  ignorant  negro -boy  of  but  little  wit  was  cal- 
culated to  scare  him  away  from  the  mill  that  night  and 
thus  relieve  the  contemplated  crime  of  one  possible 
source  of  discovery.  Upon  this  ground  we  think  that 
this  evidence,  however,  slight  its  probative  force,  was 
relevant.  If  the  mill  had  not  been  in  the  immediate 
neighborhood  of  the  ginhouse — ^if  it  had  been  so  situated 
that  an  occupant  of  the  mill  would  have  been  altogether 
unlikely  to  have  discovered  the  crime  or  its  perpetrator 
— then  the  evidence  would  have  been  irrelevant. 

The  fact  that  McClurkin  and  the  members  of  his 
household  slept  in  a  residence  which  was  in  hearing  dis- 
tance of  the  ginhouse  does  not  affect  the  relevancy  of  the 
above  testimony.  With  no  one  in  the  mill,  chances  of 
discovery  of  the  contemplated  burglary,  if  one  was  con- 
templated, were  less  than  if  both  the  mill  and  the  resi- 
dence were  occupied  by  human  beings.  Where  evidence 
is  pertinent,  although  it  may  be,  considered  alone,  weak 
and  inconclusive,  it  is  competent. — Alsabroolcs,  et  ah  v. 
State.  52  Ala.  24. 

4.  During  the  progress  of  the  trial,  certain  excep- 
tions were  reserved  by  the  defendant  to  portions  of  the 
testimony  of  a  witness  Nett  Body. 

There  are,  as  has  been  said  by  this  court  in  its  previ- 
ous discussions  of  this  case,  two  theories  relative  to  this 
murder.     One  theory  is  that  John  Body  committed  the 
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murder.  McClurkin  came  to  his  death  very  close  to 
John  Body's  house,  and  one  of  the  instruments  proba- 
bly used  by  the  murderer  in  committing:  the  murder  was 
a  piece  of  wood  from  John  Body's  woodpile.  The  evi- 
dence of  Xett  Body,  fairly  and  dispassionately  con- 
strued, tende<l  to  show  that,  at  the  time  the  murder  was 
committed — during  the  period  when  the  murderer  was 
beating  McClurkin  to  death — John  Body  was  in  his 
room  in  his  house.  The  evidence  tending  to  show  the 
defendant's  guilt  was  circumstantial.  8ome  of  these  cir- 
cumstances were  minute  and,  considered  alone,  are  of 
little  force  as  evidence.  The  evidence  which  tends  to 
show  the  guilt  of  Body  is  also  circumstantial.  If  Body, 
and  not  the  defendant,  is  the  murderer,  circumstances 
alone  tend  to  establish  his  guilt.  One  thing  is  certain, 
if  Bmly  w^as  in  his  room  at  the  time  McClurkin  was 
murdered,  then  Body  did  not  strike  the  blows  which 
caused  his  death.  If  Body  was  in  his  rcnun  at  the  time 
indicated,  a  serious  blow  is  given  to  the  theory  Of  the 
defendant,  and  necessarily  the  theory  of  the  state  is  cor- 
respondingly strengthened.  In  our  opinion,  therefore, 
the  evidence  of  >>tt  Body,  to  which  the  defendant  ob- 
jected, was  relevant. 

It  is  true  that  Xett  Body  is  John  Body's  mother.  It 
is  also  true  that,  when  she  first  testified  in  the  case,  John 
Body  was  then  in  jail  charged  with  McClurkin's  mur- 
der. These  facts  affe<'t,  not  the  relevancy,  but  only  the 
value,  of  Nett  Body's  testimony. 

5.  We  have  above  considered  all  the  questions  which 
counsel  for  the  defendant  have,  in  their  brief,  called  to 
our  attention.  A  careful  examination  of  the  record  in- 
dicates that  they  have  in  their  briefs  directed  our  at- 
tention to  every  question  presented  by  the  record  which 
calls  for  discussion  at  our  hands.  The  record  fails  to 
show  reversible  error,  and  as  this  case  presented,  under 
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all  the  evidence,  a  ease  for  the  determination  of  a  jury, 
we  are  helpless  to  furnish  the  defendant  with  another 
trial.  Five  juries,  in  five  successive  trials,  have  found 
the  defendant  guilty  of  murder  in  the  first  degree,  and 
in  each  instance  the  death  penalty  has  been  impose<l 
upon  the  defendant.  The  last  trial,  the  one  from  which 
this  appeal  was  prosecute<l,  was  free  from  reversible  er- 
ror. The  judgment  of  the  trial  court  sentencing  the 
defendant  to  death  must  therefore  be  affirmed. 
Affirmed.    All  the  Justices  concur. 


Ex  Parte  Phillips,  in  re  Pkillips  v.  The  State. 

Arson. 

(Decided  June  30.  11)14.     m  South.  3.) 

1.  WitnenMeif :  Imiicnchmcnt :  Pn'dieate. — Before  a  witness  can  he 
impeached  by  showing  contradictorj-  statements  made  out  of  court, 
his  attention  must  l>e  called  to  the  tinie  and  place  at  which  he  made 
them. 

2.  .'*fl«ip. — ^Where  the  facts  liefore  the  trial  judge  show  that  the 
witness  knew  the  time  and  place  where  the  contradictory  state- 
ments were  made.  alM>ut  which  he  was  lieiiip  interrojratwl.  and  show 
that  he  could  not  have  been  talsen  by  surprise,  Init  would  be  afforde<i 
ample  opinirtunity  to  maice  any  explanation  desiretl.  a  suflTicient 
predicsite  was  laid  for  the  adinlssli:>n  of  such  statement.  althoue:h  the 
question  asked  did  not  flx  the  place. 

3.  Appeal  ami  Errrtr:  Court  of  AppcnU;  Rvricir  bif  Supreme  Court. 
— Wliere  the  Court  of  Appeals  found  as  a  fact  from  the  record  that 
witness  knew  tlie  place  inquire<l  about,  and  could  not  have  been 
taken  by  sxiri>rise,  but  was  aflfonied  ample  opijortunity  to  make  any 
desired  explanation,  such  a  findini?  was  a  finding  of  fact  which  will 
not  be  reviewed  by  the  Supreme  Court. 

Certiorari  to  Court  of  Appeals. 

Petition  bv  Julian  Phillips  for  a  certiorari  to  the 
Court  of  Appeals  to  review  and  revise  the  judjnuent  and 
dei'ision  of  that  court  affimiinp:  the  judpnent  of  the  low- 
er court  in  the  case  of  Julian  Phillips  r.  State.  Writ 
denied. 
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Ernest  H.  Hill  and  Weil,  Stakely  &  Vardaman, 
for  appellant.  Counsel  used  the  same  brief  set  out  on 
the  former  appeal  in  Phillips  v,  State,  11  Ala.  App.  168. 

R.  C.  Hrickell,  Attorney  General,  and  T.  H.  Seay, 
Assistant  Attorney  General,  for  the  State.  Counsel 
used  same  brief  set  out  on  the  former  appeal  in  PhilHps 
r.  State,  11  Ala.  App.  168. 

DE  GRAFFENRIED,  J.— A  witness  cannot  be  im- 
peached by  showing  contradictory  statements  made  out 
of  court,  unless  his  attention  is  called  to  the  time  and 
place  at  which  he  made  them. — LeuU  r.  Post  c6  Main,  1 
Ala.  65;  Powell  v.  State^  19  Ala.  577;  Nelson  r.  Iverson, 
24  Ala.  9,  60  Am.  Dec.  422;  Southern  Raihvay  Co.  v. 
Wini<ims,  113  Ala.  621,  21  South.  328. 

We  cite  the  above  cases,  not  for  the  purpose  of  show- 
ing authorities  in  which  a  well-known  rule  is  announced 
but  because  they  discuss  the  rule  and  give  the  reasons 
upcni  which  it  is  based. 

In  the  instant  case  the  Court  of  Appeals  find,  as  a 
ffU't,  that  when  the  impeached  witness  Myers  was  being 
interrogated  in  refeit^nce  to  the  statement  about  which 
he  was  contradicted  by  the  witness  Mixon,  it  was  evi- 
dent tliat  .Myers  knew  the  place  of  the  conversation  in- 
quired alxmt  and  which  was  made  the  subject  of  contra- 
diction. If  the  trial  judge  saw  that  Myers  knew  the 
place  of  the  alleged  contradictory  statement,  if  the  trial 
judge  had  facts  which  established  this,  then  there  was  no 
necessity  for  fixing  the  plaee  of  the  alleged  contradic- 
tory statement  in  the  preliminary  question. 

"The  predicate  is  sufficiently  laid  when  the  attention 
of  the  witness  is  called  to  the  time,  place,  and  circum- 
stances and  persons  involved,  and  the  statements  made; 
but  the  rule  is  not  iron-clad  (that  is,  it  does  not  require 
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perfect  precision  as  to  either).  When  it  is  clear  thai 
the  witness  cannot  be  taken  by  surprise,  and  ample  op- 
portunity is  afforded  to  make  any  explanation  desired, 
the  predicate  is  suffcient  to  authorize  proof  of  contradic- 
tory statements/^ — Southern  Railway  Co.  v,  Williams, 
supra. 

The  opinion  of  the  Court  of  Appeals  fully  recognizes 
the  above  rule,  and,  in  its  opinion  on  file  in  this  case, 
that  court  states,  as  a  finding  of  fact  from  the  bill  of 
exceptions,  that,  under  that  part  of  the  rule  which  we 
have  above  italicized,  the  evidence  of  which  appellant 
complains  was  competent.  We  have  steadily  refused  to 
review  the  findings  of  fact  of  the  Court  of  Appeals,  and 
for  that  reason  this  writ  must  be  denied.  The  other 
questions  presented  to  us  for  review  were  properly  dis- 
posed of  by  the  Court  of  Appeals. 

Writ  denied.    All  the  Justices  concur. 


Davis  r.  The  State. 

Murder. 

(Decided  June  30,   1914.    C6  South.   07.) 

1.  Homicide;  Evidence. — Where  It  appeared  that  deceased  had 
made  an  attack  uix)n  defendant  about  thirty  minutes  before  the  kill- 
ing occurred,  the  court  properly  excluded  testimony  goinf?  into  details 
of  the  previous  difficulty,  as  such  testimony  did  not  have  a  tendency 
to  sustain  defendant's  plea  to  self-defense,  but  did  have  a  tendency 
to  bring  into  the  case  collateral  matter. 

2.  Same;  Declarations. — Where  the  homicide  occurred  In  a  store, 
evidence  that  defendant,  after  having  a  difficulty  with  deceased  at 
a  mill  at  which  they  worked,  returned  home  and  informed  his  wife 
that  he  was  going  to  the  store  to  settle  his  account,  was  admissible  to 
explain  his  presence  at  the  store,  and  to  rebut  an  Inference  of  intent 
and  premeditation ;  such  declaration  not  being  inadmissible  because  of 
the  fact  that  it  was  in  the  nature  of  a  self-serving  declaration. 

3.  Same. — Where  the  state  had  Introduced  evidence  to  show  that 
defendant  dropped  a  knife  near  the  l)ody  of  deceased  after  the  killing. 
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and  defendant  claimed  that  deceased  had  assaulted  him  with  a 
knife,  a  witness  for  defendant  could  not  testify  that  another  pei*son 
who  had  left  the  country  and  did  not  apjiear  at  the  trial,  attempted 
to  induce  him  to  testify  that  the  knife  belonged  to  defendant;  such 
e\idence  beinp  admissible  only  for  the  purpose  of  Impeaching  such 
other  person  who  was  not  a  witness. 

4.  Same:  luHtructUmH;  Rurdvn  of  Proof. — The  state  is  not  boinid 
to  prove  that  dec-eased  was  free  from  fault  in  bringing  on  the  fatal 
encounter,  although  the  jury  may  believe  that  a  state  of  facts  existed 
which  put  upon  the  state  the  burden  of  showing  that  defendant  was 
in  fault. 

5.  Same. — Where  there  were  only  two  alternative  fiindings  possible 
— that  accused  killed  deceased  before  the  latter  made  any  demonstra- 
tion, or  that  deceasd  made  an  assault  uimn  defendant  with  a  deadly 
weapon — instructions  on  the  right  of  a  party  to  act  upon  the  reason- 
able api>earance  of  danger,  were  properly  refused. 

0.  Same;  Self -Defense. — Ordinarily,  a  person  attacked  with  mur- 
derous intent  is  not  bound  to  retreat,  unless  he  can  do  so  without 
Increasing  his  peril,  but  that  rule  does  not  obtain  where  he  provokes 
the  difficulty;  hence,  where  defendant  claims  that  he  killed  in  self- 
defen.se.  a  charge  on  the  duty  to  retreat  which  omits  the  qualification 
that  he  c-ould  do  so  without  increasing  hla  peril  was  properly  refused. 

7.  Same. — Where  a  defendant  flred  the  fatal  shot  as  a  result  in  part 
of  sudden  passion  aroused  l»y  a  blow,  though  he  entertained  malice, 
the  fact  of  the  sudden  passion  did  not  reduce  the  offense  to  man- 
slaughter. 

8.  Same. — Where  the  state  asserted  that  defendant  went  to  the 
store  for  the  puriioFe  of  provoking  the  difficulty,  and  there  killed 
decease<l.  the  refusal  of  an  instruction  that  defendant  had  the  right, 
under  the  law,  to  go  to  the  store,  was  not  error. 

0.  Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting  that 
the  jury  should  acquit  if  there  was  a  probability  of  defendant's  Inno- 
cence, was  properly  refused  as  not  being  predicated  upon  the  evidence. 

10.  Same. — A  charge  as^sserting  that  if  from  the  evidence  there  is  a 
probability  of  defendant's  innocence,  the  jury  should  find  him  not 
guilty,  even  though  it  has  no  reasonable  doubt  from  the  evidence  that 
defendant  is  guilty,  is  self-contradictory,  and  properly  refused. 

11.  Same;  Abstraet. — Where  there  was  nothing  In  the  evidence 
affording  an  inference  that  any  witness  had  exhibited  at  the  trial  or 
elsewhere,  i)rejudice  or  anger  against  defendant,  charges  on  the  right 
of  the  jury  to  disregard  the  evidence  of  witnesses  exhibiting  preju- 
dice or  anger,  were  properly  refused  as  abstract. 

12.  Same;  Applieability  to  Eridence. — It  is  always  proper  to  refuse 
charges  which  are  not  predicated  upon  or  8UiK)prted  by  the  evidence. 

13.  Appeal  and  Error;  Harmless  Error;  Evidence. — The  exclusion  of 
evidence  of  a  witness  who  had  known  defendant  for  some  time  that 
he  never  saw  defendant  use  anything  but  a  small  i>earl  handleil  knife, 
different  from  the  one  found  near  deceased,  was  harmless,  although 
erroneous  under  the  particular  facts  in  this  case. 

(McCellan,  Sayre  and  Somervllle,  J  J.,  dissent  in  part.) 
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Appeal  from  Shelby  County  Court. 
Heard  before  Hon.  E.  S.  Lyman. 
Walter  Davis  was  convicted  of  murder,  and  he  ap- 
peals.    Reversed  and  remanded. 
The  following  charges  were  refused  to  defendant: 

(2)  "If,  from  the  evidence  in  this  case,  there  is  a  prob- 
ability of  defendant's  innocence,  the  jury  should  find 
him  not  guilty,  even  though  the  jury  has  no  reasonable 
doubt  from  the  evidence  that  defendant  is  guilty.'' 

(3)  "If  any  of  the  state's  witnesses  have  exhibited 
prejudice  or  anger  against  defendant  and  satisfied  you 
that  they  have  not  testified  truly  and  are  not  worthy  of 
belief,  and  you  think  their  testimony  should  be  disre- 
garded, ycm  may  disregard  it  altogether." 

(4)  "If  there  is  a  probability  of  defendant's  inno- 
cence, you  should  acquit  him." 

(6)  "If  any  of  the  state's  witnesses,"  etc.,  as  in  charge 
3. 

(13)  "If  you  believe  from  the  evidence  that  deceased 
and  J.  W.  How^ard  w^ere  acting  in  concert,  and  that  the 
killing  was  the  result  of  a  sudden  blow  inflicted  by  How"- 
ard,  which  aroused  defendant's  sudden  action,  or  if  they 
have  a  reasonable  doubt  as  to  whether  the  killing  was 
the  result  of  passion,  suddenly  aroused  by  the  blow  on 
defendant  by  said  Howard,  if  they  believe  that  deceased 
and  Howard  were  acting  in  concert,  you  can't  find  de- 
fendant guilty  of  murder." 

(19)  "If  defendant,  Walter  Davis,  shot  Jim  Watters 
under  a  bona  fide  belief  that  he  was  in  impending  dan- 
ger of  life  or  limb,  and  that  he  had,  under  all  the  eii*- 
cumstances,  reasonable  cause  to  believe  that  he  was  in 
imminent  danger  at  the  time  the  shooting  was  done,  it 
would  be  immaterial  whether  there  was  danger  or  not." 
(27)  "The  law  does  not  impose,  upon  a  person  attacked 
with  murderous  intent,  the  duty  to  retreat  unless  the 
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evideuce  in  the  case  shows  the  person  could  have  retreat- 
e<l  without  increasing  his  peril." 

(30)  *^It  is  not  necessary,  under  the  evidence  in  this 
ease,  that  defendant  should  have  actually  been  in  dan- 
ger of  death  or  great  bodily  harm  at  the  time  he  killed 
Jim  Watters,  or  that  retreat  would  have  increased  his 
danger,  in  order  for  him  to  have  been  justified  in  shoot- 
ing Jim  Watters." 

(33)  "If  the  killing  was  the  consequence  of  passion  sud- 
denly aroused  by  a  blow  given,  they  cannot  convict  de- 
fendant of  murder." 

(36)  Same  as  30,  and  adds:  "He  had  a  right  to  act 
on  the  appearance  of  things  at  the  time,  taken  in  the 
light  of  all  the  evidence,  and  if  the  circumstances  attend- 
ing the  killing  are  such  as  to  justify  a  reasonable  man 
in  the  belief  that  he  was  in  danger  of  great  bodily  harm 
or  death,  and  that  he  could  not  have  retreated  without 
adding  to  his  peril,  and  he  honestly  believed  such  to  be 
the  case,  then  he  had  a  right  to  shoot  Jim  Watters  in 
his  own  defense,  although,  as  a  matter  of  fact,  he  wa» 
not  in  actual  danger,  and  retreat  would  not  have  en- 
dangered his  personal  safety;  and,  if  the  jury  believe 
that  defendant  acted  under  such  conditions  and  circum- 
stances above  set  out,  the  burden  of  showing  that  he  was 
not  free  from  fault  in  bringing  on  the  difficulty  was  on 
the  state,  and,  if  not  shown,  you  should  acquit  defend- 
ant." 

( 37)  Practically  the  same  as  36. 

(38)  "It  is  not  necessary,  under  the  evidence  in  this 
case,  that  defendant  should  have  been  actually  in  dan- 
ger of  death  or  great  Inidily  harm  at  the  time  he  killed 
deceased.  He  had  the  right  to  act  on  the  appearance  of 
same  at  the  time,  taken  in  the  light  of  all  the  evidence, 
and  he  had  the  right  to  interpret  the  conduct  of  deceased 
in  the  light  of  any  threats  that  the  evidence  proves  de- 
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ceased  to  have  made  against  him.  If  the  circumstances 
of  the  killing  were  such  as  to  justify  a  reasonable  man 
in  the  belief  that  he  was  in  danger  of  great  bodily  harm" 
(and  concluding  as  does  charge  36). 

(A)  "The  burden  is  on  the  state  to  prove  to  you,  be- 
yond all  reasonable  doubt,  that  defendant  was  at  fault 
in  bringing  on  the  difficulty,  and  that  deceased  was  not 
at  fault  in  bringing  on  said  difficulty,  provided  that  de- 
fendant has  reasonably  satisfied  you  from  the  evidence 
that  deceased  was  making  an  eflfort  to  get  at  defendant 
with  a  knife,  and  defendant  honestly  believed  that  his 
life  was  in  danger,  and  he  shot  under  such  belief,  and 
there  was  no  reasonable  mode  of  escape  for  defendant 
without  increasing  his  peril." 

(E)  "This  defendant  had  a  right,  under  the  law  to 
go  to  the  store  where  the  fatal  difficulty  occurred." 

RiDDLB  &  Ellis,  for  appellant.  The  court  erred  in  ex- 
cluding the  details  of  the  former  difficulty,  as  it  was 
near  in  point  of  time  and  shed  light  on  the  question  as 
to  who  was  the  aggressor. — Watts  v.  State,  59  South. 
270.  A  person  going  to  a  particular  place  may  have 
evidence  of  his  statement  explanatory  of  the  object  he 
had  in  view  in  so  setting  out. — Kilgore  v.  Stanley,  90 
Ala.  523 ;  Pitts  v.  Burroughs,  6  Ala.  733.  If  there  is  a 
probability  that  defendant  is  innocent  under  the  evi- 
dence, he  should  not  be  convicted. — Bones  v.  State,  23 
South.  138 ;  Croft  v.  State,  95  Ala.  3.  The  jury  may  dis- 
regard the  testimony  of  witnesses  who  exhibit  prejudice 
or  anger  against  defendant. — Adams  v.  State,  57  South. 
591;  Jackson  v.  State,  57  South.  596;  Naiigher  t?.  State, 
60  South.  458.  The  charges  on  self-defense  should  have 
been  given. — Jackson  v.  State,  77  Ala.  18;  Green  i\ 
State,  143  Ala.  2;  Bletaett  v.  State,  151  Ala.  41;  Snyder 
V.  State,  145  Ala.  43. 
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R.  C.  Brickell,  Attorney  General  and  T.  H.  Seay, 
Assistant  Attorney  General,  for  the  State. 

SAYRE,  J.— Defendant  killed  one  Watters  by  shoot- 
ing him  with  a  pistol,  was  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  imprisonment  for  life. 

Defendant  admitted  the  killing,  which  indeed  had 
been  committed  in  a  store  at  Siluria  and  had  lieen  wit- 
nessed by  a  number  of  people,  and  sought  to  excuse  him- 
self on  the  ground  of  self-defense. 

Defendant  was  allowed  to  show  that  about  30  minutes 
before  the  killing,  and  while  he  and  deceased  were  wait- 
ing to  be  paid  oflf  at  the  mills  in  the  neighborhood  where 
they  worked  together,  deceased  had  made  an  attack  ui)on 
him  and  threatened  him  with  a  mill  hammer.  This  tes- 
timony, going  to  show  the  fact  and  general  nature  of  a 
previous  difficulty,  was  not  objectionable  to  the  state, 
for  one  tendency  of  it  was  to  prove  defendant's  motive 
and  malice;  it  may  also  luive  served  a  proper  purpose 
for  defendant,  if  the  jury  had  beeft  in  doubt  whether  to 
accept  his  version  of  the  circumstances  of  the  encounter 
(Ueasleij  r.  t^tatc,  181  Ala.  28,  61  South.  259),  but,  when 
defendant  sought  to  go  further  into  proof  of  the  details 
and  merits  of  the  previous  occasion,  the  state's  objec- 
tions were  properly  sustained,  on  the  grounds  of  admin- 
istrative necessity,  and  because  the  merits  of  defendant's 
plea  were  not  dependent  upon  the  inquiry  whether  de- 
fendant or  deceased  had  been  at  fault  in  the  previous 
difficulty  (1  Mayf.  Dig.  §§  331,  377,  et  seq.).  If  the  evi- 
dence of  this  previous  difficulty  may  have  served  any 
legitimate  purpose  of  defendant  in  the  way  of  showing 
that  the  deceased  was  the  aggressor  on  the  occasion  of 
the  fatal  encounter,  he  had  the  full  benefit  of  all  he  was 
entitled  to  prove  in  that  connection. — Waff,^  r.  State, 
177  Ala.  24,  59  South.  270. 
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Counsel  for  the  defendant,  examining  defendant  as  a 
witness  in  his  own  behalf,  proposed  to  have  him  testify 
that  on  setting  out  from  his  home  to  the  store,  before  the 
killing,  but  after  the  difficulty  at  the  mill,  he  had  said 
to  his  wife  that  he  was  going  down  to  the  store  to  set- 
tle his  account.  Defendant  cites  a  line  of  cases  begin- 
ning with  Pitts  r.  Burrouyhs^  6  Ala.  733,  and  ending 
with  Madox  i\  State,  159  Ala.  53,  48  South.  689,  to  show 
that  there  was  error  in  the  court's  exclusion  of  this  evi- 
dence of  the  witness'  previous  declaration  under  the  cir- 
cumstances stated.  The  rule  outlined  in  these  cases  is 
that  declarations  made  by  the  actor  or  party  concerned, 
at  the  time  an  act  is  done,  and  which  explain  the  quo 
animo.and  design  of  the  performance,  may,  whenever 
the  nature  of  the  act  is  called  in  question,  be  given  in 
evidence  as  part  of  the  res  gestae.  Another  rule  of  evi- 
dence is  stated  in  Williams  v.  State,  105  Ala.  96,  17 
South.  86,  in  this  language :  'Exculpatory  declarations 
of  a  defendant  charged  with  crime  are  never  admissible 
in  his  favor,  unless  they  are  within  and  constitute  a 
part  of  the  res  gestie  of  some  situation,  ccmdition,  or  fact 
which  is  itself  relevant  to  the  issue  of  guilt  vel  non." 

Evidence  of  defendant's  declaration  under  the  cir- 
cumstances and  to  the  efifect  stated  above  was  olTere<l 
on  the  theory,  we  suppose,  that  the  fact  that  defendant 
went  from  his  home  to  the  store  where  the  killing  wius 
done  was  relevant  to  the  issue  of  guilt  vel  non,  and  that 
the  declaration  itself  tended  to  exculpate  accused  by  re- 
butting the  inference  of  malice  or  a  design  to  take  the 
life  of  deceased,  formed  before  the  act.  If  there  had  b(H^n 
any  issue  as  to  whether  defendant  was  at  the  store  and 
committed  the  deed  charged  against  him,  the  fact  of  his 
declaration  upon  setting  out  that  he  intended  to  go  to 
the  store  would  have  been  an  inculpatory  admission 
provable  against  defendant,  as  all  such  admissions  ai-e. 

6—188 
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But  defendant  did  not  deny  his  presence  at  the  store, 
nor,  as  we  have  already  stated,  did  he  deny  the  killing ; 
he  claimed  only  that  he  acted  in  self-defense.  In  this 
^tate  of  the  case,  so  much  of  the  declaration  as  indicated 
that  he  was  going  to  the  store  was  of  no  consequence 
whatever.  It  was  important,  however,  that  defendant's 
mental  attitude  towards  deceased  at  the  time  of  the  act 
charged  should  be  known,  and  to  this  end  competent  evi- 
dence of  his  previous  attitude  towards  deceased,  wheth- 
er hostile  or  friendly,  was  admissible  on  the  theory  of 
the  probable  continuity  of  mental  state  for  a  reasonable 
length  of  time.  So  the  only  question  of  any  interest  to 
the  parties,  in  view  of  the  defense  interposed,  is  whether 
defendant's  declaration  that  he  intended  to  settle  his 
account  at  the  store  had  any  tendency  to  establish  his 
mental  attitude  towards  deceased  then  or  later,  or  to 
shed  light  upon  the  mental  constituents  of  his  act  in  kill- 
ing deceased.  Whether  defendant  intended  or  not  to  set- 
tle his  account  at  the  store  was  of  course  of  no  conse- 
quence in  this  connection,  for  his  intention  in  that  re- 
spect did  not  include  or  exclude,  necessarily  or  inferen- 
tially,  any  intention  whatever  with  respect  to  deceased. 
The  mere  fact  that  defendant  was  present  at  the  store 
before  the  homicide,  or  this  fact,  in  connection  with  his 
previously  expressed  intention  to  settle  his  account,  in 
view  of  the  issues  raised  by  the  only  defense  interposed, 
was  not  a  circumstance  of  any  conseciuence,  did  not  tend 
in  the  slightest  to  show^  that  defendant  took  the  life  of 
deceased  only  after  he  had  been  driven  to  the  wall  by  an 
attack  upon  him,  for  that  depended  upon  what  deceased 
did  at  the  time.  Nor  did  these  facts  or  either  of  them  tend 
at  all  to  rebut  the  presumption  of  malice  drawn  by  the 
law  from  the  confessedly  intentional  subsequent  use  of 
a  deadly  weapon,  nor  even  to  affect  the  grade  of  the  mur- 
der committed  by  way  of  tending  to  show  that  the  act 
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was  done  without  premeditation  or  deliberation,  for  tlie 
law  of  this  state  is  that  if,  before  striking  the  fatal  blow, 
the  slayer  has  time  to  think,  though  it  be  only  an  in- 
stant, even  a  single  moment,  and  does  think,  and,  after 
having  thought,  strikes  the  blow  as  the  result  of  an  in- 
tention to  kill,  produced  by  even  such  momentary  oper- 
ation of  the  mind,  there  is  deliberation  and  premedita- 
tion, within  the  meaning  of  the  statute  defining  murder 
in  the  first  degree.— Daughdtnll  v.  State,  113  Ala.  7,  21 
South.  378.  It  seems  reasonably  clear,  therefore,  in  the 
circumstances  of  this  case,  that  defendant's  declaration, 
made  upon  setting  out  from  home,  to  the  etfect  that  he 
intended  to  settle  his  account  at  the  store,  shed  no  more 
light  upon  issues  of  fact  controverted  at  the  trial,  no 
more  illustrated  what  did  actually  occur  at  the  store, 
than  would  any  other  casual,  insignificant,  and  unrelat- 
ed remark,  and  that  this  consideration  is  enough  to  take 
the  case  without  the  controlling  influence  of  that  line 
of  cases  cited  by  defendant  to  the  point  under  discus- 
sion. 

If,  however,  the  declaration  which  defendant  pro- 
posed to  prove  be  held  to  shed  light  upon  the  circum- 
stances of  the  homicide  committed  subsequently  and 
after  a  distinct  interval,  as  the  majority  of  the  court 
holds,  then  it  was  self-serving  and  was  properly  exclud- 
ed on  the  authority  of  Jones  v.  State^  174  Ala.  53,  57 
South.  31.  It  is  a  general  rule  of  broad  application  that 
self-serving  declarations  are  not  admissible  in  behalf  of 
the  declarant. — Martm  v,  Williams,  18  Ala.  190;  Oliver 
i\  State,  17  Ala.  587.  The  propriety  of  applying  the  gen- 
eral rule  of  exclusion  in  this  case  is  strongly  indicated 
by  the  undisputed  fact  that,  shortly  before  the  declara- 
tion in  question,  defendant  and  deceased  had  been  en- 
gaged in  a  serious  diflficulty,  so  that  the  declaration  of 
intention,  so  far  as  it  may  possibly  be  held  to  relate  to 
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deceased,  had  no  element  of  spontaneity  and  was  under 
grave  suspicion  of  having  been  manufactured  for  the 
occasion.  In  the  opinion  of  the  writer,  concurred  in  by 
McCr^LLAN  and  Sombrvillb,  JJ.,  the  evidence  was  re- 
jected without  error.  However,  the  majority  of  the 
court,  consisting  of  Anderson,  C.  J.,  Mayfield,  de  Graf- 
FENRiED^  and  Gardner,  JJ.,  holds  there  was  error  on 
the  authority  of  the  cases  cited  by  appellant.  They  ako 
hold  that  Jones  v,  Stdte^  supra,  should  be  overruled. 

Defendant  testified  that  deceased  had  first  assaulted 
him  with  a  knife,  and  that  one  Howard  had  **taken  out 
after  him"  and  shoved  him  as  if  to  help  deceased.  A 
knife  was  found  near  the  body  of  deceased  as  he  lay  un- 
conscious upon  the  floor  where  he  fell  after  receiving 
fatal  wounds  at  the  hand  of  defendant.  A  witness  for  the 
state  testified  that  defendant  had  returned  to  the  spot 
and  dropped  the  knife  there.  The  testimony  of  Jeff  Wil- 
liams, a  witness  for  defendant,  to  the  effect  that  Howard 
had  asked  him  to  testify  that  the  knife  belonged  to  the 
defendant,  which  he  refused  to  do,  could  have  been  ad- 
missible only  to  impeach  Howard  by  showing  his  inter- 
est and  activity  in  the  prosecution.  But  Howard  did 
not  testify,  and  so  was  not  the  subject  of  impeachment. 
It  was  shown  that  he  had  gone  to  parts  unknown. 

The  probative  force  of  the  testimony  of  Jeff  Williams 
that,  at  some  indefinite  time  in  the  past  and  for  some 
indefinite  period,  he  had  worked  the  same  loom,  or  in 
the  same  room,  with  defendant,  and  that  the  only  knife 
he  ever  saw  defendant  with  was  a  small  pearl-handled 
knife,  in  view^  of  the  whole  evidence,  which  we  have  not 
thought  it  necessary  to  state,  was  negligible,  and  we 
do  not  find  reversible  error  in  its  exclusion. 

Charge  2,  refused  to  defendant,  was  well  refused  be- 
cause it  was  self-contradictory. 
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Charges  3  and  6  were  well  refused  because  abstract. 
Thei*e  is  nothing  in  the  evidence  stated  in  the  record  to 
afford  an  inference  that  any  witness  exhibited  at  the 
trial  or  elsewhere  prejudice  or  anger  against  defendant. 
Herein  the  case  is  to  be  distinguished  from  Adams  v. 
State,  175  Ala.  8,  57  South.  591. 

Charge  4  w^as  well  refused  because  it  did  not  predicate 
the  probability  of  innocence  which  would  require  an  ac- 
quittal as  arising  out  of  the  evidence.  The  substance  of 
the  charge  with  this  needed  amendment  was  given  to  the 
jury  in  charge  26. 

The  burden  was  not  on  the  state,  in  the  situation  de- 
scribed in  charge  10,  to  prove  that  deceased  was  free 
from  fault  in  bringing  on  the  fatal  encounter^  though 
it  was  open  to  the  jury,  upon  belief  of  defendant's  testi- 
mony, to  find  a  state  of  facts  which  put  upon  the  prose- 
cution- that  burden  in  respect  of  defendant's  fault. 

We  find  no  evidence  in  the  record  calling  for  a  state- 
ment of  the  law  proposed  by  charge  13.  The  charge  was 
well  refused  because  abstract. 

The  evidence  did  not  present  a  case  calling  for  a  state- 
ment of  the  doctrine  as  to  the  right  of  accused  to  act 
upon  the  reasonable  appearance  of  danger  to  life  or 
limb.  There  were  but  two  alternative  findings  possible, 
either  defendant  killed  deceased  without  any  demonstra- 
tion of  offense  or  defense,  on  the  part  of  deceased,  or  de- 
ceased first  made  an  actual  assault  upon  defendant  with 
a  deadly  weapon,  as  defendant  testified.  The  case  in- 
volved no  question  as  to  the  reasonable  appearance  of  a 
danger  that  did  not  in  fact  exist.  In  other  words, 
charge  19  was  abstract.  This  charge  was  approved  in 
Snyder  v.  State,  145  Ala.  33,  40  South.  978,  cited  by 
defendant.  The  report  of  the  case  does  not  contain  a 
statement  of  the  relevant  facts.  The  decision  was  based 
upon  Kennedy  v.  State,  140  Ala.  1,  37  South.  90.    We 
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presume,  therefore,  that  there  was  in  the  Snyder  Cane 
some  evidence  of  a  hostile  demonstration,  short  of  an 
actual  assault,  as  there  was  in  Kemiedy  v.  State,  supra, 
where  the  record  shows  that  deceased  '^seemed  to  draw" 
his  pistol.  Those  observations  apply  to  a  part  of  charges 
36,  37,  and  38. 

Charge  27  asserts  an  abstract  proposition,  applica- 
ble to  all  cases  where  a  person  is  attacked  with  murder- 
ous intent.  But  the  proposition  does  not  hold  good  in 
all  cases.  If  a  person  provokes  a  diflSculty,  in  the  course 
of  which  his  adversary  makes  a  murderous  attack  upon 
him,  he  is  not  entitled  to  the  benefit  of  the  limitation 
upon  the  doctrine  of  retreat  stated  in  the  charge. — 
Storey  v.  State,  71  Ala.  329;  Abernathy  v.  State,  129 
Ala.  85,  29  South.  844. 

Charge  30  combined  the  faults  we  have  found  in 
charges  19  and  27. 

Charge  33  was  projierly  i-efused.  Defendant  may  have 
fired  the  fatal  shot  as  the  consequence,  in  part,  of  sud- 
den passion  aroused  by  a  blow  and  yet  have  entertained 
malice.  When  this  is  the  ca.se,  the  homicide,  otherwise 
indefensible  murder,  is  not  reduce<l  to  manslaughter  by 
reason  of  tlie  passl(m. — Martin  r.  State,  119  Ala.  1,  25 
South.  255. 

The  state  was  not  re(iuired  to  show  that  deceased  was 
free  from  fault  in  bringing  on  the  difficulty,  as  w^e  have 
already  pointed  out.  Charge  A,  as  it  is  written  in  the 
record,  was  faulty  because  it  asserts  the  ccmtrary,  and 
was  for  this  reason  refused  without  error. 

Charge  E  was  misleading.  Defendant,  under  the  evi- 
dence, Avas  not  entitled  to  the  bald  statement  that  he 
had  a  right  to  go  to  the  store  where  the  fatal  difficulty 
occurred,  because  the  state's  evidence  tended  to  show 
that  he  knew  the  deceased  was  there  and  went  there  with 
his  mind  bent  upon  mischief.    In  view  of  this  tendency 
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of  the  evidence,  the  charge  was  misleading  and  defective 
because  it  did  not  hypothesize  defendant's  innocence  of 
unlawful  purpose  in  going  to  the  store. 
Reversed  and  remanded. 

Anderson^  C.  J.,  and  Mayfibld,  db  Grapfbnribd,  and 
Oardnbr^  JJ.,  concur.  McClbllan^  Sombrvillb,  and 
Sayrb,  JJ.,  dissent. 


O'Rear  v.  The  State. 

Murder. 

(Decided  June  30,  1914.     0(5  South.  81.) 

1.  Juru;  Competency.— WhUe  the  Jurj'  law  (Acts  1909,  p.  305), 
mipemedes  former  laws  for  the  organization  of  Jurors  and  prescribes 
the  qualifications  of  persons  whose  names  are  to  be  placed  on  the 
Jury  roll  and  in  the  Jury  box,  it  does  not  declare  who  are  competent 
for  the  trial  of  a  particular  case,  nor  'Joes  it  change  the  pre-existing 
law  on  that  subject. 

2.  Same. — A  Juror  who  will  not  inflict  the  death  penalty  on  any 
evidence,  or  on  circumstantial  evidence  alone,  is  not  n  qualified  Juror 
to  sit  In  a  case  where  the  charge  is  murder  In  the  first  degree,  and 
the  court  may  reject  such  Juror  on  Its  own  motion. 

3.  fiame;  Qualification;  Statutonf  Provisi'on.— The  Jury  law  of  1909 
ai)rogates  the  former  system  of  challenging  Jurors  by  the  parties,  and 
the  trial  Judge  must  determine  not  only  whether  the  veniremen  pos- 
sess the  general  qualifications,  but  whether  they  are  competent  for 
the  particular  case,  and  it  is  immaterial  whether  the  court  rejects 
an  unfit  veniremen  on  its  own  motion,  or  on  the  suggestion  of  an- 
other, or  that  incompetent  Jurors  are  not  discovered  by  the  prelimi- 
nary inquiries  before  the  lists  are  made  up,  provided  they  are  discov- 
ered at  any  time  before  the  striking  is  l)egun,  in  which  case,  the 
court  should  strike  them  of  its  own  motion. 

4.  Homicide;  Self-Defense. — Where  a  defendant  was  in  actual  im- 
minent i)ern  of  life,  or  of  sufTering  grievous  bodily  harm,  when  he 
shot  deceased,  and  the  other  conditions  requisite  to  the  exercise  of 
the  right  of  self-defense  were  present,  an  honest  belief  on  the  part* 
of  defendant  In  his  peril  was  immaterial,  and  an  inquiry  as  to  its 
existence  will  not  be  made,  since  tlie  requirement  of  honest  belief 
is  api)licable  only  to  reasonably  apparent  peril. 

."».  Same. — Where  the  circumstances  attending  the  homicide  were 
such  as  to  Justify  defendant  in  a  reasonable  belief  that  he  was  in 
danger  of  death  or  great  bodily  harm,  and  that  he  could  not  retreat 
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without  increasing  his  peril,  and  he  honestly  believed  such  to  be  the 
case,  he  could  shoot  In  self-defense,  although  as  a  matter  of  fact, 
he  was  not  in  actual  danger,  and  a  retreat  would  not  have  Increased 
his  peril,  and  the  burden  of  showing  that  defendant  was  not  free  from 
fault  in  bringing  on  the  difficulty  is  on  the  state. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Spbake. 

William  O'Rear  was  tried  for  murder  in  the  firet  de- 
gree, convicted  of  murder  in  the  second  degree,  and  he 
appeals.    Reversed  and  remanded. 

Of  the  89  special  veniremen  who  answered  at  the  trial 
4  were  excused  for  cause  shown,  and  the  remaining  85 
being  held  competent  jurors,  were  placed  on  a  list  a  copy 
of  which  was  duly  served  on  defendant.  Thereafter  the 
court  allowed  the  state,  over  the  seasonable  objection  of 
defendant,  to  challenge  4  of  the  veniremen  thus  listed 
because  of  their  disbelief  in  capital  punishment,  or  of 
conviction  on  circumstantial  evidence,  and  these  4  ven- 
iremen Avere  excused  by  the  court  because  of  such  dis- 
belief, and  defendant  duly  excepted.  Defendant's  evi- 
dence tended  to  make  out  a  case  of  self-defense,  and 
tended  to  show  that  at  the  time  he  shot  and  killed  de- 
ceased, defendant  was  in  actual  and  imminent  peril  of 
his  life. 

The  trial  court  at  the  request  of  the  state  gave  the 
folUnnng  charge: 

(1)  Self-defense  cannot  be  set  up  in  this  case  by  de- 
fendant if  you  find  that  the  facts  were  not  such  as  to 
warrant  defendant  in  the  reasonable  belief  that  he  was 
in  imminent  peril;  and,  if  you  are  convinced  that  de- 
fendant did  not  entertain  the  honest  belief  that  he  was 
in  imminent  peril  at  the  time  of  the  difficulty,  the  de- 
fend*ant  cannot  plead  self-defense  in  this  case. 

The  following  charge  was  refused  to  defendant : 

(5)  It  is  not  necessary  under  the  evidence  in  this  case 
that  defendant  should  have  been  actually  in  danger  of 
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death  or  great  bodily  harm  at  the  time  he  killed  deceas- 
ed, or  that  retreating  would  have  really  increased  his 
peril  in  order  for  him  to  have  been  justified  in  shoot- 
ing deceased ;  he  had  the  right  to  act  on  the  appearance 
of  things.  If  the  circumstances  attending  the  killing 
are  such  as  to  justify  a  reasonable  belief  that  defend- 
ant was  in  danger  of  great  bodily  harm  or  death,  and 
that  he  could  not  have  retreated  without  adding  to  his 
peril,  and  he  honestly  believed  such  to  be  the  case,  then 
he  had  a  right  to  shoot  deceased  in  his  own  defense ;  al- 
though, as  a  matter  of  fact,  he  was  not  in  actual  danger, 
and  retreat  would  not  have  endangerwl  his  personal 
safety.  And  if  the  jury  believe  that  defendant  acted  un- 
der such  conditicms  and  circumstances  as  above  set  out, 
the  burden  of  showing  that  he  was  not  free  from  fault 
in  bringing  on  the  difficulty  is  on  the  state,  and,  if  not 
shown,  they  should  acquit  defendant. 

Browx  &  Griffith,  for  appellant.  The  pi-esent  jury 
law  found  in  Acts  1909,  p.  305,  is  the  sole  law  of  Ala- 
bama on  this  subject,  and  repeals  sections  7271  to  7281, 
inclusive,  of  the  Ccwle.  The  right  to  strike  is,  therefore, 
clearly  a  substitute  to  the  right  of  challenge. — Howard 
V.  State,  63  South.  753;  Spivey  r.  State,  172  Ala.  393; 
Patterson  r.  State,  171  Ala.  6;  GUmore  v.  State,  126  Ala. 
33.  The  right  here  complained  of  is  not  within  the  let- 
ter or  spirit  of  rule  45. — ^Authorities  supra.  The  court 
was  in  error  in  admitting  the  particulars  of  the  for- 
mer difficulty.— Fof/er/jow.  r.  State,  156  Ala.  66;  Robert- 
son v.  State,  155  Ala.  2;Stamngs  r.  State,  142  Ala.  112; 
McAnaJh/  v.  State,  74  Ala.  9.  An  aggressor  may  revive 
his  right  of  self-defense  by  retiring  in  good  faith  from 
the  conflict  and  announcing  his  desire  for  peace. — Still- 
vell  r.  State,  107  Ala.  16;  Bostunck  r.  State,  94  Ala. 
47;  Parker  i\  State,  88  Ala.  4.    The  doctrine  of  real  ne- 
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cessity  is  founded  upon  the  actual  existing  conditions  of 
the  parties,  and  not  upon  the  mental  state  of  the  slayer 
as  to  apparent  necessity. — Jdckson  v.  State,  77  Ala.  18 ; 
Wilson  V.  State,  140  Ala.  48;  Blewett  v.  State,  151  Ala. 
41.  The  charges  of  defendant  being  in  explanation  of 
the  charges  given  for  the  state  and  asserting  correct 
propositions  of  law,  should  have  been  given. — Authori- 
ties supra. 

R.  C.  Brickell^  Attorney  General  and  T.  H.  Sbay, 
Assistant  Attorney  General,  for  the  State.  That  the 
court  did  not  err  relative  to  the  jui^y,  has  been  passed 
upon  too  many  times  to  require  argument  here.  There 
was  no  error  in  admitting  the  coat  worn  by  deceased  at 
the  time  of  the  diflSculty. — Holley  v.  State,  75  Ala.  14. 
The  evidence  admitted  constituted  a  part  of  the  res 
gestae  of  the  main  difficulty  in  which  the  killing  occur- 
red.— J(wksofi  V.  State,  53  Ala.  472 ;  Smith  v.  Tlie  State, 
53  Ala.  486.  The  charges  given  for  the  state  were  free 
from  error. — Hinson  v.  State,  112  Ala.  41;  Miller  v. 
Sta^c,  107  Ala.  40.  Therefore  the  charges  requested  by 
defendant  explanatory  thereof  were  properly  refused. 

SOMERVILLE,  J.— While  the  new  jury  law  super- 
sedes all  former  laws  regulating  the  organization  of  ju- 
ries (Special  Sess.  Acts  1909,  p.  305,  §  32),  and  pre- 
scribes certain  qualifications  for  the  persons  whose 
names  are  to  be  placed  on  the  jury  roll  and  in  the  jury 
box  (section  11),  nevertheless,  it  does  not  undertake  to 
declare  who  are  comi>etent  persons  for  the  trial  of  par- 
ticular cases,  and  does  not,  in  this  respect,  change  pre- 
existing law. 

A  pers(m  who  will  not  inflict  the  death  penalty  upon 
any  evidence,  or  upon  circumstantial  evidence  alone,  is 
not  a  comi)etent  and  qualified  juror  in  a  first  degree 


Digitized  by  VjOOQ IC 


188  ]  OF  ALABAMA.  75 

[O^Rear  v.  The  State.] 

murder  case,  and  it  is  the  power  and  duty  of  the  court, 
of  its  own  motion,  to  reject  such  a  venireman. — Griffith 
V.  State,  90  Ala.  596,  599,  8  South.  670,  and  cases  cited. 

Section  32  of  the  jury  law  (page  319)  provides:  "On 
the  day  set  for  the  trial,  if  the  cause  is  ready  for  trial, 
the  court  must  inquire  into  and,  pass  upon  the  qualifica- 
tions of  all  the  persons  who  appear  in  court  in  response 
to  the  summons  to  serve  as  jurors,  and  shall  cause  the 
names  of  all  those  whom  the  court  may  hold  to  be  com- 
petent jurors  to  trj^  the  defendant  or  defendants  to  be 
placed  on  lists  and  if  there  is  only  one  defendant  on  trial 
shall  require  the  solicitor  to  strike  oflf  one  name  and  the 
defendant  to  strike  oflf  two  names,  ♦  ♦  ♦  and  they 
shall  in  this  manner  continue  to  strike  names  from  the 
list  until  only  twelve  names  remain  thereon." 

It  is,  of  course,  perfectly  clear  that  the  former  sys- 
tem of  challenging  jurors  by  the  parties  is  abrogated 
and  supei'seded  by  the  method  now  prescribed,  as  above 
quoted.  It  is  equally  clear,  however,  that  the  trial  judge 
must  determine,  not  only  whether  the  veniremen  possess 
the  general  qualifications  prescribed  by  the  jury  law  for 
jury  service  in  general^  but  also  whether  they  are  com- 
petent jurors  for  the  trial  of  the  case  in  hand.  This 
being  the  judge's  duty,  it  is  of  no  consequence  whether 
he  rejects  an  unfit  venireman  ex  mero  motu,  or  upon 
the  suggestion  of  another.  Justice  is  not  concerned  with 
the  source  of  form  of  the  information  which  reveals  in- 
competence, but  only  with  its  resulting  elimination  from 
the  jury  box.  Nor  is  it  material  that  incompetents  are 
not  discovered  by  the  preliminary  inquiry  before  the  lists 
are  made  up.  If  they  be  discovered  at  any  time,  at  least 
before  striking  is  begun,  they  should  be  stricken  by  the 
court.  The  action  of  the  court  in  striking  the  names  of 
the  four  veniremen  who  were  shown  to  be  incompetent 
for  the  trial  of  this  case,  was  free  from  error. 
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If  the  defendant  was  in  actual  imminent  peril  of  his 
life,  or  of  serious  bodily  harm,  at  the  time  he  shot  de- 
ceased, and  the  other  conditions  requisite  to  the  exercise 
of  the  right  of  self-defense  were  present,  his  honest  be- 
lief in  such  peril  is  not  material,  and  the  law  will  make 
no  inquiry  as  to  its  existence.  The  requirement  of  hon 
est  belief  is  applicable  only  to  a  state  of  reasonably  ap- 
parent peril. — Jackson  v.  State,  77  Ala.  18;  DoJan  v. 
State,  81  Ala.  17,  1  South.  707;  21  Cyc.  813b;  21  Cyc. 
815c,  and  cases  cited. 

There  was  evidence  from  which  the  jury  might  have 
found  that  defendant  was  in  actual  imminent  peril,  and 
charge  1,  given  for  the  state,  was  erroneous  in  predicat- 
ing the  right  of  self-defense  solely  upon  defendant's 
honest  belief  as  to  such  peril.  The  charge  would  have 
been  correct  if  conditioned  upon  a  finding  that  defend- 
ant's peril  was  not  real,  but  reasonably  apparent  only. 

Charge  5,  refused  to  defendant,  correctly  states  the 
law  of  self-defense,  and  has  been  several  times  approved. 
—Bluitfs  Case,  161  Ala.  17,  49  South.  854  (charge  13) ; 
Bluett  V.  State,  151  Ala.  41,  51,  44  South.  84  (charge 
26).    Its  refusal  was  error. 

We  find  no  error  in  the  giving  or  refusal  ot  oiuei 
charges. 

For  the  errors  noted,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  Mayfibld  and  Gardner,  JJ., 
concur. 
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Ex  Parte  Dudley,  et  al.^  in  re  Dudley,  et  al.  v. 
The  State. 

Forgery. 

(Decided  June  30.  1914.    06  Soutli.  91.) 

Certiorari  to  Court  of  Appeals. 

Joe  R.  Dudley  and  others  were  convicted  for  forgery, 
and  oh  appeal  to  the  Court  of  Appeals,  such  judgment 
was  affirmed.  They  bring  petition  for  certiorari  to  the 
Court  of  Appeals  to  review  and  revise  the  judgment  of 
said  court    Writ  denied. 

For  report  of  this  case  see  10  Ala.  App.  130,  64  South. 
534. 

Pitts  &  Leva,  and  Partridge  &  Hobbs^  for  appellant. 
Counsel  use  the  same  brief  and  authorities  as  will  be 
found  set  out  in  the  report  of  this  case  in  10  Ala.  App. 
130. 

R.  (\  Brickrll,  Attorney  General  and  W.  L.  Martin, 
Assistant  Attorney  General,  for  the  State.  Counsel  use 
same  brief  and  authorities  as  will  be  found  set  out  in 
the  report  of  this  case  in  10  Ala,  App.  130. 

MAYFIELD,  J. — The  majority  of  the  court  are  of 
opinion  that  the  prayer  of  the  petition  should  be  denied, 
on  the  authority  of,  and  for  the  reasons  stated  in,  the 
opinion  of  Walker,  P.  J.,  in  the  decision  of  this  case  in 
the  Court  of  Api>eals. — Joe  R.  Dudley,  et  at.  v.  State  of 
Alabama,  10  Ala.  App.  130,  64  South.  534.  The  writer, 
however,  dissents  from  this  conclusicm,  and  submits  the 
following  statement  of  his  individual  views :    Is  an  ap- 
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plication  for  a  life  insurance  policy  the  subject  of  for- 
gery? This  is  the  main  question  involved  on  this  ap- 
plication for  certiorari  to  the  Court  of  Appeals.  The 
trial  court  and  the  Court  of  Appeals  answered  the  ques- 
tion in  the  affirmative.  The  Court  of  Appeals,  per  WaLt 
KBR^  P.  J.,  delivered  a  strong  opinion  in  support  of  thd 
conclusion  reached  by  the  trial  court  and  the  Court  of 
Appeals;  but  I  am  not  able  to  concur  in  their  conclu- 
sion. 

It  is  certain  that  an  application  for  a  life  insurance 
policy  is  not  one  of  the  many  writings  mentioned  in  our 
statute  as  being  the  subject  of  forgery.  If  it  is  the  sub- 
ject of  forgery,  it  was  so  under  the  common  law,  or  it 
is  embraced  within  one  or  the  other  of  the  two  phrases, 
"or  other  instrument,  being  or  purporting  to  be  the  act 
of  another,  by  which  any  right  or  interest  in  property 
is,  or  purports  to  be  transferred,  conveyed,  or  in  any 
way  changed  or  affected,"  and  "any  instrument  in  writ- 
ing, being  or  purporting  to  be  the  act  of  another.''  Of 
course  these  phrases  are  susceptible  of  a  construction 
broad  enough  to  include  the  application  in  question,  but 
they  are  each  preceded  and  followed  by  words  which  re- 
strict their  legislative  meaning.  The  doctrine  of  ejus- 
dem  generis  must  be,  and  has  heretofore  been,  applied  to 
these  phrases.  This  doctrine  restricts  and  confines  gen- 
eral terms  to  the  particular  kind  of  things  mentioned  in 
the  spe(!ial  terms  to  which  these  general  terms  refer. 
The  doctrine  is  that  where  an  enumeration  of  specified 
things  is  followed  by  some  general  word  or  phrase,  such 
general  word  or  phrase  is  to  be  held  to  refer  to  things 
of  the  same  kind  as  those  things  specified.  The  general 
terms  are  not  to  be  rejected  entirely,  but  to  be  restricted 
to  cases  of  the  same  kind  as  those  expressly  enumerated. 
Like  all  other  rules  of  construction,  it  is  intended  to 
carry  out,  and  not  to  defeat,  the  legislative  intent.  With- 
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out  this  rule  of  construction,  the  last  phrase  above  quot- 
ed would  include  all  written  instruments  of  whatever 
kind  or  character;  whereas,  it  is  certain  that  such  was 
not  the  legislative  intent.  If  this  phrase  in  question 
includes  all  written  instruments,  why  enumerate  any, 
or  why  put  qualifications  upon  any  of  those  enumerated? 
The  phrases  above  quoted  have  been  in  our  statutes  as 
they  now  appear,  even  as  to  punctuation,  since  the  Code 
of  1886,  which  was  a  codification  of  an  act  of  January 
27,  1883  (Acts  1882-83,  p.  33),  and  the  statute  has  been 
repeatedly  construed  by  this  court,  by  restricting  the 
meaning  of  these  general  terms ;  and  the  statute  as  thus 
construed  has  been  repeatedly  readopted  by  the  Legis- 
lature. This  statute,  in  its  present  exact  form,  so  far 
as  the  particular  quoted  phrases  are  concerned,  was  first 
construed  in  the  case  of  Fomby  v.  State,  87  Ala.  36,  6 
South.  271.  It  was  there  held  not  to  include  any  or  all 
ATitten  instruments,  but  to  be  limited  to  those  instru- 
ments which  purport  to  create,  discharge,  or  qualify, 
"pecuniary  liability,"  or  which  show  on  their  face  that 
another  person  may  be  injured  thereby.  In  that  case 
the  court  said :  "The  instrument,  for  forging  which  the 
defendant  was  convicted,  is  set  forth  in  the  indictment 
in  haec  verba.  On  its  face,  so  far  as  it  can  be  deciphered, 
it  does  not  purport  to  create  a  pecuniary  liability  on  an- 
other, nor  does  it  show  that  another  might  be  injured  by 
it.  It  is  not  apparent,  that,  if  genuine,  it  would  oper- 
ate as  the  basis  of  another  person's  liability.  It  is  uncer- 
tain, and  some  of  the  words  and  characters  used  are  so 
obscure  and  unintelligible  that  its  meaning  and  vicious 
capacity  cannot  be  ascertained  from  the  writing  as  set 
forth  in  the  indictment,  nor  what  effect,  if  any,  it  should 
have.  In  such  case,  the  extrinsic  facts  connected  with 
a  forged  instrument  should  be  averred  so  that  the  court 
may  see  its  capacity  to  create  a  liability,  or  to  effect  a 
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fraud.  No  extrinsic  facts  are  averred,  which  show  or 
tend  to  show  its  vicious  capacity,  nor  is  its  apparent  ob- 
scurity explained  or  removed  by  innuendo  or  otherwise." 
This  same  statute  was  again  construed  in  Williams' 
Case,  90  Ala.  649,  8  South.  825,  and  held  not  to  embrace 
all  or  any  written  instruments.  In  that  case  the  written 
Instrument  was  set  out  in  the  indictment,  and  pur- 
ported to  be  a  waiver  by  a  landlord  of  statutory  lien  on 
the  tenant's  crop;  but  the  court  held  that  on  its  face 
alone  it  w^as  not  an  instrument  included  in  the  statute. 
The  opinion  in  that  case  was  rendered  by  S'roxE,  C.  J., 
and  as  the  opinion  is  short,  but  clear  and  conclusive,  we 
will  here  quote  it,  as  follows:  *X^ertain  writings — a 
promissory  note,  or  bill  of  exchange,  for  illustration — 
import  on  their  face  the  creation  of  a  pecuniary  liability. 
So  of  many  other  written  instruments,  if  they  import 
legal  validity.  That  is,  if  the  writing  shows  on  its  face, 
without  reference  to  extrinsic  facts,  that,  if  genuine,  it 
creates,  discharges,  increases,  or  diminishes  a  money 
liability,  or  transfers  or  incumbers  property,  or  surren- 
ders or  impairs  an  existing  valid  claim  to  or  lien  cm 
property,  then  the  false  making  of  such  written  instru- 
ment, with  intent  to  defraud,  is,  without  more,  forgery, 
and  will  justify  a  conviction  of  that  grave  offense.  To 
fall  within  the  rule,  however,  which  dispenses  with  the 
averment  of  extrinsic  facts,  the  writing  itself  must  show 
that,  if  genuine,  it  aft'ects  some  existing  property  right, 
or  legal  liability;  for,  otherwise,  it  fails  to  show  its  false 
making  or  utterance  could  defraud  any  one.  There  must 
be  both  the  intention  and  power  to  defraud,  or  the  legal 
offense  is  not  committed.  This  principle  rests  on  the 
soundest  reason,  and  the  highest  authority. — Dixon  v. 
State,  81  Ala.  61  [1  South.  69] ;  2  Bish.  Cr.  Law  (7th 
Ed.)  §  545. 
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"The  indictment  in  this  ease  charges  that  Lewis, 
whose  name  it  avers  was  forged,  was  the  landlord  of  de- 
fendant, and,  as  such,  had  a  lien  on  the  crop  grown  on 
the  rented  premises,  for  any  advances  he  had  made  to 
Jackson,  or  might  make  to  him.  The  law  creates  the  lien, 
if  the  relation  of  landlord  and  tenant  existed,  and  if  ad- 
vances were  made. — Cockbum  v.  Watkins^  76  Ala.  484. 
Bnt,  unless  advances  were  made,  there  was  no  lien  in 
fact;  and  a  certificate  that  no  claim  or  lien  existed,  other 
than  that  for  land  and  mule  rent,  though  forged,  could 
not  injure  or  defraud  any  one,  and  legal  forgery  could 
not  be  predicated  of  it.  To  make  the  indictment  suffi- 
cient, it  should  have  averred  that  Lewis  had  made  ad- 
vances to  Jackson — such  advances  as  the  statute  de- 
clares give  him  a  lien.— Code  of  1886,  §  3056.  The  in- 
dictment is  insufficient,  and  the  demurrer  to  it  should 
have  been  sustained." 

In  the  case  of  Burden  v.  State,  120  Ala.  388,  25  South. 
190,  74  Am.  St.  Rep.  37,  the  statute  was  again  construed. 
It  appears  that  on  that  appeal  the  Attorney  General 
made  the  point  that  the  statute  expressly  made  "any  in- 
strument or  writing  being  or  purporting  to  be  the  act  of 
another,"  the  subject  of  forgery;  but  the  court  held 
otherwise,  and  followed  the  rule  of  construction  an- 
nounced in  WiUiums^  Case,  supra.  The  opinion  in  Bur- 
detv's  Case  was  by  McClbllan,  C.  J.,  and  he  said :  "It 
may  be  that  a  writing  in  the  following  words,  viz. :  'Mr. 
Holmes,  Selma,  Ala.  Dear  Sir :  The  value  of  this  chain 
is  flO.OO  (Ten)' — is  the  subject  of  forgery  under  cer- 
tain circumstances  extrinsic  to  the  paper  itself.  Even 
this  we  do  not  decide,  however,  but  it  is  most  clear  that 
on  its  face  this  writing,  by  whomsoever  signed  or  pur- 
porting to  be  signed,  does  not  create,  discharge,  increase, 
or  diminish  a  money  liability,  or  transfer  or  incumber 
property,  or  release  or  impair  an  existing  claim  to  or 
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lien  upon  property;  and  if  extrinsic  facts  exist  which^ 
taken  in  connection  with  the  paper,  impart  to  it  a  capac- 
ity to  injure  or  defraud,  they  should  have  been  averred 
in  the  indictment.  Xo  such  facts  are  alleged  in  this  in- 
dictment, and  therefore  neither  of  its  counts  charge  any 
offense. — Rembert  v,  Sfcute^  53  Ala.  467  [25  Am.  Rep. 
639] ;  Dixon  t\  State,  81  Ala.  61  [1  South.  69] ;  Willmni^ 
V.  State,  90  Ala.  649  [8  South.  825]. 

"The  construction  put  upon  the  words  ^or  any  instru- 
ment or  writing,  being  or  purporting  to  be  the  act  of  an- 
other,' in  section  4720  of  the  Code,  would  lead  to  this, 
that  if  a  man  signed  the  name  of  another  to  a  statement 
that  the  earth  is  round,  or  that  the  moon  is  made  of 
green  cheese,  or  other  like  entirely  innocuous  assertion, 
by  means  of  w^hich  there  is  no  possibility  of  any  person 
being  injured  or  defrauded,  he  would  be  guilty  of  for- 
gery. The  statute  is  not  open  to  such  interpretation,  w^e 
think ;  and  we  reiterate  with  respect  to  the  present  form 
of  the  provision  what  has  been  many  times  declared  by 
this  court.  A  writing  to  he  the  subject  of  forgery  must, 
either  upon  its  face  or  by  reason  of  attendant  circum- 
stances, have  upon  the  assumption  of  its  genuineness  a 
capacity  to  injure  or  defraud." 

The  case  relied  upon  in  the  trial  court  was  Murphy  i\ 
State,  118  Ala.  137,  23  South.  719,  which  held  that  a  de- 
cree of  divorce  was  a  subject  of  forgery.  This  is  not  con- 
clusive or  even  persuasive  that  an  application  for  a  life 
insurance  policy  is  the  subject  of  forgery,  for  the  reason 
that  a  judicial  record  at  common  law  was  the  subject  of 
forgery,  and  a  decree  of  divorce  is  a  judicial  record,  Mr. 
Bishop's  definition  of  forgery  is  quoted  in  the  opinion 
in  Murphjfs  Case,  118  Ala.  137-139,  23  South.  719  (as 
frequently  done  in  this  court),  and  is  as  follows :  "For- 
gery is  the  false  making,  or  materially  altering,  with  in- 
tent to  defraud  of  any  writing  which,  if  genuine,  might 
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apparently  be  of  legal  eflHcacy,  or  the  foundation  of  a 
legal  liability. — 2  Bish.  Cr.  Law,  §  495.  The  princi- 
pal point  of  construction  is :  That  the  instrument  must 
either  appear  on  its  face  to  be,  or  be  in  fact,  one  which, 
if  true,  would  possess  some  legal  validity,  or,  in  other 
words  must  be  legally  capable  of  effecting  a  fraud.-' — 
Id.,  §  503 ;  Rcmhert  v,  SUvte,  53  Ala.  467,  25  Am.  Rep. 
639 ;  Dixon  r.  {^taite,  81  Ala.  61,  1  South.  69. 

Mr.  Bishop,  in  speaking  of  records  being  the  subject 
of  forgery,  says :  "If  the  forging  of  writings  prejudicial 
to  individuals  is  indictable  a  fortiori,  it  may  be  when 
prejudicial  to  many  individuals,  or  the  public.  Indeed, 
this  is  the  kind  of  common- law  forge ly  mostly  spoken 
of  in  the  older  books.  Hawkins  mentions  as  examples : 
'Falsely  and  fraudulently  making  or  altering  any  mat- 
ter of  record,  or  any  other  authentic  matter  of  a  public 
nature ;  as  a  parish  register,'  or  *privy  seal,  or  a  license 
from  the  Barons  of  Exchequer  to  compound  a  debt,  or 
a  certificate  of  holy  orders,  or  a  protection  from  a  parlia- 
ment man.'  We  may  add,  the  entry  of  a  marriage  in  a 
register,  which,  indeed,  is  substantially  one  of  Hawkins' 
illustrations.  Therefore  the  counterfeiting  or  altering 
of  any  judicial  process  is  forgery;  as,  for  instance,  a 
writ.  So  forgery  may  be  committed  by  writing  falsely 
a  pretended  order,  as  from  a  magistrate  to  a  jailer,  to 
discharge  a  prisoner  because  of  bail  having  been  given." 
--Cr.  Law,  §  531,  pp.  300,  301. 

So  as  stated  in  the  opinion  in  MurpJnfs  Case,  the  de- 
cree altered  in  that  case  was  the  subject  of  forgery  at 
common  law,  and  did  not  need  the  statute  to  make  it  so. 

"A  false  writing  directed  ^to  any  railroad  superin- 
tendent,' stating  that  Hhe  bearer  has  been  employed,'  etc., 
and  'any  courtesies  shown  him  will  be  duly  appreciated, 
and  reciprocated  should  opportunity  offer,'   is  not  in- 
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dictable  as  a  forgery,  being  of  no   legal   validity." — 2 
Bish.  Cr.  Law,  §  534,  p.  302. 

The  author  last  cited  also  says  that  it  is  a  familiar 
doctrine,  that  a  mere  naked  promise,  no  consideration 
appearing,  creates  no  liability,  and  is  not  the  subject 
of  forgery.  The  writing,  to  be  on  its  face  the  subjecft 
of  forgery,  must  be  such  as  would,  if  genuine,  be  appar- 
ently of  some  legal  efficacy.  A  writing  merely  affirming 
that  certain  persons  are  solvent  and  able  to  pay  a  note 
to  which  their  names  are  attached  as  makers  is  not  the 
subject  of  forgery. — State  v.  CUvins,  5  Ala,  747. 

Where  the  instrument  on  its  face  is  complete,  and  im- 
poses a  liability,  and  especially  one  which  is  mentioned 
in  the  statute,  it  is  not  necessary  that  it  aver  extrinsic 
facts  to  show  its  validity,  or  that  another  might  be  in- 
jured by  the  forgery  thereof. — Shelton/s  Cdse,  143  Ala. 
98,  39  South.  377.  But  where  the  instrument  on  its  face 
does  not  impose,  create,  discharge,  or  diminish  any  lia- 
bility, nor  transfer  or  incumber  property  nor  release, 
impair,  or  aflfect  any  existing  claim  to  or  lien  upon  prop- 
erty, the  extrinsic  facts  must  be  averred  which,  taken 
in  connection  with  the  instrument,  impart  to  it  capacity 
to  injure  or  defraud;  and  without  such  extrinsic  facta! 
the  instrument  is  bad  on  demurrer. — Burden  v.  State, 
supra. 

The  application  for  a  life  insurance  policy,  declared 
on  in  this  case  as  a  subject  of  forgery,  affects  no  existing 
property  rights,  or  legal  liability,  and  therefore,  on  its 
face,  fails  to  show  that  the  false  making  or  altering  of 
it  could  defraud  any  one. — 90  Ala.  650,  8  South.  825. 
The  application  is  what  its  name  imports — a  mere  re- 
quest or  solicitation  for  a  contract  of  insurance  in  ac- 
cordance with  the  conditions  and  specifications  mention- 
ed in  the  policy.  It  does  not,  of  itself,  purport  to  bind 
any  one  to  do  or  not  to  do  anything.    It  is  only  in  the 


Digitized  by  VjOOQ iC 


^88J  OF  ALABAMA.  85 

[Ex  Parte  Dudley,  et  al.,  in  re.  Dudley,  et  al.  v.  The  State.] 

event  the  policy  is  issued  or  the  contract  of  insurance 
made  that  any  of  the  provisions,  stipulations,  or  condi- 
tions of  the  application  become  binding.  Until  the  pol- 
icy is  issued,  the  application  is  a  mere  request  or  solic- 
itation for  insurance.  Standing  alone,  the  application 
is  not  a  contract,  and  by  its  very  terms  it  is  not  to.  be- 
come binding  until  the  contract  of  insurance  is  made; 
then,  and  not  until  then,  do  any  of  its  provisions,  specl 
fications,  or  representations  become  binding  on  the  per- 
son making  the  application. 

The  exact  question  was  before  the  Supreme  Court  of 
Massashuetts  in  the  case  of  Commonwealth  v,  Dunleay, 
157  Mass.  386,  32  N.  E.  356,  and  the  court  there  said : 

"The  paper  writing  which  the  defendant  is  alleged  to 
have  uttered  and  published,  knowing  the  same  to  be 
'false,  forged,  and  counterfeit,  is  not  one  of  those  enu- 
merated in  Pub.  Sts.  c.  204,  §  1.  This  statute  does  not, 
however,  supersede  the  common  law ;  Commonwealth  v. 
Ayer,  3  Gush.  [Mass.]  150;  Coni4nontoealth  v.  Hinds, 
101  Mass.  209,  210;  and  the  principal  question  in  the 
case  is  whether  the  indictment  sufficiently  sets  forth  a 
forgery  at  common  law.  In  Commonwealth  v.  Hinds, 
it  was  said  by  this  court,  'In  order  to  maintain  an  indict- 
ment for  forgery  at  common  law,  it  must  appear,  not 
only  that  there  has  been  a  false  making  of  a  written  in- 
strument, for  the  purpose  of  fraud  or  deceit,  but  also 
that  the  forged  instrument  is  of  such  a  description  that 
it  might  defraud  or  deceive,  if  used  with  that  intent,^ 
and  that,  'If  the  fraudulent  character  of  the  forged  in- 
strument is  not  manifest  on  its  face,  this  deficiency 
should  be  supplied  by  such  averments  as  to  extrinsic 
matter  as  would  enable  the  court  judicially  to  see  that  it 
has  such  a  tendency.'  See,  also,  Comntonwealth  v.  Ray, 
3  Gray  [Mass.]  441.  In  the  case  at  bar,  the  instrument 
set  forth  as  forged  is  an  application  for  a  policy  of  in- 
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surance.  It  is  not  a  contract,  and  does  not  purport  to 
be  one.  The  use  which  was  intended  to  be  made  of  it 
does  not  appear,  nor  'how  it  could  have  been  used  to  the 
benefit  of  the  defendant  or  the  prejudice  of  anybody  else. 
*  *  *  The  mere  possibility  that  it  might  be  used,  in 
some  way  which  can  only  be  surmised,  for  some  undis- 
closed fraudulent  purpose,  is  not  enough  to  maintain 
the  indictment.'— 101  Mass.  210,  211.  The  indictment, 
therefore,  is  insufficient." 

That  court  said  that  the  application  was  not  included 
within  the  Massachusetts  statute,  which  statute  was 
quite  as  broad  as  ours,  and  even  enumerated  an  "insur- 
ance policy"  as  one  of  the  subjects  of  forgery. 

The  same  question  was  before  the  Supreme  Court  of 
New  Hampshire,  in  the  case  of  State  r.  Horan,  64  N.  H. 
B48,  15  Atl.  20,  and  that  court  said :  'The  indictment 
charges  the  defendant  with  counterfeiting  an  applica- 
tion for  a  policy  of  insurance  purporting  to  be  signed  by 
James  Jennings.  The  instrument  set  out  purports  to 
be  signed  not  by  James  Jennings,  but  by  Kate  Kelly, 
and  to  be  her  application  for  a  policy  of  insurance  upon 
the  life  of  James  Jennings.  As  the  name  of  the  appli- 
cant in  the  purport  clause  of  the  indictment  varies  from 
the  name  given  in  the  tenor  clause,  the  repugnance  is 
fatal.  ♦  ♦  ♦  The  indictment  is  bad  also  because  it 
does  not  show  on  its  face  that  the  instiniment  is  one  of 
which  forgery  can  be  committed.  The  statute  makes  it 
a  crime  to  counterfeit,  among  other  writings,  ^any  war- 
rant, order,  or  request  for  the  payment  of  money  or  the 
delivery  of  any  proi)erty  or  wTiting  of  value.' — G.  L.  c. 
276,  §  1.  The  indictment  does  not  allege  that  the  insur- 
ance policy  requested  is  either  of  the  writings  mention- 
ed in  the  statute.  It  should  have  averred,  in  formal 
and  appropriate  huiguage,  that  the  policy  is  a  writing  of 
value." 
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Our  Statutes  do  not  differentiate  the  case  in  hand 
from  the  two  cases  just  above  quoted,  and  those  cases 
are  from  courts  of  the  highest  standing,  and  I  think  are 
conclusive  of  the  question,  against  the  sufficiency  of  the 
indictment  in  this  case. 

A  case  somewhat  similar  is  that  of  Shirk  v.  People ^ 
121  111.  61,  11  X.  E.  888.  There  the  defendant  was  in- 
dicted for  forging  a  writing,  the  material  parts  of  which 
are  as  follows ; 

"Harvey  F.  Perkins' 

"Marble  and  Granite  Works,  Lena,  111. 

"Adline  July  17,  '85. 

"I  have  this  day  bought  of  H.  F.  Perkins,  marble 
grave-stone,  of  the  following  size  (describing  it).  *  *  * 

"To  be  delivered  and  set  in  Foreston  freight  office, 
Ogle  Co.,  111.,  on  or  about  the  5th  day  of  November, 
1885,  or  as  soon  as  convenient  thereafter,  for  which  I 
agree  to  pay  the  sum  of  f  165  on  delivery  of  said  monu- 
ment." 

The  statute  of  Illinois,  enumerating  the  subjects  of 
forgery,  contained  the  phrase,  "other  instruments  in 
writing."  The  court  in  that  case,  speaking  of  the  in- 
strument set  out,  said :  "It  is  in  form  a  contract  in 
writing  for  the  purchase  by  Walldecker  from  Perkins  of 
a  marble  monument,  to  be  delivered  on  a  future  day,  and 
paid  for  on  deliver?'.  By  the  terms  of  the  instrument 
it  was  wholly  uncertain  whether  the  unmey  would  ever 
become  payable.  That  depended  altogether  upon  wheth- 
er the  monument  was  put  up  and  tendered  at  the  time 
and  place  si)eiafied  in  the  instrument.  If  the  statute 
was  intende<l  to  extend  to  a  fictitious  contract  like  this, 
then  it  would  apply  to  everj'  executory  contract  where 
either  of  the  parties  bound  himself  to  the  other,  though 
upon  a  mei*e  c(mtingency,  for  the  payment  of  money  or 
personal  property.     This  cannot  be  a  proper  construc- 
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tion  of  the  statute.  If  such  was  the  intention  of  the  Leg- 
islature, the  language  used  certainly  fails  to  express  it. 
Contracts  like  the  one  under  consideration  are  seldom, 
if  ever,  the  subject  of  sale  or  transfer,  like  bills,  notes, 
check,  etc. ;  hence  it  was  not  thought  necessary  to  pro- 
tect society  from  the  sale  of  fictitious  contracts  which 
impose  a  merely  contingent  obligation  to  pay  money  or 
property.  We  are  clearly  of  opinion  that  the  indict- 
ment under  which  the  defendant  was  convicted  is  fatal- 
ly defective,  and  that  the  court  therefore  erred  in  over- 
ruling defendant's  motion  to  quash  it." 

The  false  making  of  certifications  or  applications  for 
pensions,  bounties,  etc.,  has  been  held  not  to  be  a  forgery 
within  the  meaning  of  federal  statutes. — Neall  i?.  United 
States,  118  Fed.  699,  56  C.  C.  A.  31 ;  United  States  v.  Ah 
Won  (C.  C.)  97  Fed.  494;  United  States  v.  Glasener  (D. 
C.  81  Fed.  566. 

I  do  not  hold  that  extrinsic  facts  might  not  be  aver- 
red, which  together  with  the  application,  would  consti- 
tute its  false  and  fictitious  making  or  utterance  forgery ; 
but  I  hold  that  on  its  face,  without  more,  the  application 
is  not  the  subject  of  forgery,  and  that  no  sufficient  ex- 
trinsic facts  are  alleged  to  make  the  indictment  charge 
the  offense  of  forgery.  It  may  be  that  the  false  making 
and  utterance  of  an  application  like  the  one  in  ques- 
tion may  be  the  first  step,  or  the  incipiency,  of  a  great 
fraud,  of  procuring  a  policy  on  the  life  of  a  third  party, 
payable  to,  or  for  the  use  and  benefit  of,  the  person  false- 
ly making  the  application,  and  then  killing  the  insured 
so  as  to  obtain  the  insurance;  and,  if  such  facts  were  al- 
leged, the  case  might  show  that  the  person  so  falsely 
making  or  uttering  the  application  was  guilty  of  forg- 
ery, but  no  such  facts  are  alleged  in  this  indictment. 
There  was  an  attempt  in  some  of  the  counts  to  all^e  ex- 
trinsic facts,  but  no  one  of  the  counts  contained  suffl- 
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cient  allegations  to  charge  the  offense  of  forgery.  Jfo 
one  of  the  counts  alleges  that  an  insurance  policy  was 
ever  issued,  and  until  this  was  done  there  was  no  con- 
tract of  any  kind,  and  nothing  that  purported  to  be  a 
contract.  The  application  on  its  face  does  not  purport 
to  be  a  contract ;  it  even  excludes  the  idea  of  its  being  a 
contract — it  in  terms  solicits  the  making  of  a  contract — 
and  until  the  contract  of  insurance  is  made  neither  the 
application  nor  any  of  the  representations  or  stipula- 
tions therein  contained  are  binding.  The  application 
shows  on  its  face  that  it  was  never  accepted  by  the  in- 
surance company ;  that  is,  there  appears,  as  a  part  of  the 
application,  a  blank  sheet,  headed,  "Statement.  To  be 
Signed  by  Applicant  upon  Payment  of  the  Premium  or 
Any  Part  Thereof."  The  blanks  on  this  sheet  so  headed 
appear  never  to  have  been  filed  in  or  signed  by  the  appli- 
cant or  the  insurance  agent.  So  the  application  shows 
on  its  face  that  it  never  had  any  binding  or  legal  effect 
upon  any  one.  It  may  have  been  the  initial  step  or  act 
in  a  great  conspiracy  to  commit  a  great  crime,  but,  if 
so,  it  does  not  so  appear  on  the  face  of  the  application, 
nor  from  any  extrinsic  facts  alleged.  The  mere  conclu- 
sion that  it  was  made  with  the  intent  to  defraud  and  to 
obtain  from  the  insurance  company  J10,000,  and  that 
the  alleged  forgers  had  no  insurable  interest  in  the  life 
of  the  insured,  is  not  sufficient. 

Writ  denied.    All  the  Justices  concur,  except  May- 
field,  who  dissents. 
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Tennison  r.  The  State. 

Murder. 

(Decided  June  30,  IDU.     Rehearing  denied  July  25,  1014. 

Jury;  Objections;  Waii^cr. — Where  the  first  motion  of  defendant 
to  quash  the  venire  was  not  sufficient  under  the  statute,  errors  In 
the  selection  of  the  special  venire  were  waived,  and  a  defendant  can- 
not, by  an  objection  to  being  put  on  trial  and  a  motion  to  (luash  on 
the  ground  that  the  court,  after  fixing  by  Its  order  the  number  of  the 
8i)eclal  venire,  erred  In  excusing  some  of  them,  thus  reducing  the 
number  of  jurors  to  a  less  number  than  fixed  by  the  order,  not  made 
until  after  the  selection  of  the  jury,  take  advantage  of  the  error. 

(Mayfleld,  J.,  dissenting.) 

Appeal  from  Limestone  rircuit  Court. 

Heard  before  Hon.  I).  W.  Speake. 

Fletcher  Tennison  was  convicted  of  murder  and  he 
appeals.  Affirmed.  For  former  report  of  this  case  see 
183  Ala.  1,  62  South.  780. 

W.  R.  Walker,  for  appellant.  Section  32  of  the  jury 
law,  Acts,  Special  Session,  1909,  page  319,  provides 
"that  the  court  in  a  capital  case  must  make  an  order 
commanding  the  sheriff  to  summon  not  less  than  fifty 
nor  more  than  (me  hundred  pei-scms,  including  those 
drawn  and  summoned  on  the  regular  juries  for  the  week 
set  for  the  trial  of  the  case,  and  must  cause  a  list  of  the 
names  specially  drawn,  and  those  summoned  for  the 
week  to  Ik*  served  upon  the  defendant;  and  the  court  is 
then  further  required  to  pass  up<m  the  qualification  of 
of  the  i)ers(ms  who  appear  in  c<mrt  in  respcmse  to  the 
summons  to  serve  as  jnrors,  and  cause  a  list  of  the  (pml- 
ified  jurors  to  be  made  ami  from  which  list  the  jury  is 
sekH:ted."  "Where  the  court  by  its  order  designates  a 
certain  number  of  perscms  as  constituting  the  venire  to 
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try  a  capital  case,  and  the  record  shows  that  less  than 
that  number  of  i)ersons  were  furnished  as  such  venire,  it 
results  that  the  defendant  is  deprived  of  the  venire  fixed 
by  the  order  of  the  court  and  contemplated  by  law,  and 
is  such  error  as  will  reverse." — Acts  S.  S.  1909,  sec.  32, 
page  319;  Jackson- s  Case,  171  Ala.  38;  Harris^  Case, 
172  Ala.  413;  Baileys  Case,  172  Ala,  418;  Clark's  Case, 
57  South.  Rep.  1024;  Edgar's  Case,  62  South.  Rep.  800; 
Folder's  Case,  63  South.  Rep.  40;  Andrews^  Case,  174 
Ala,  11.  In  the  case  at  bar  there  appears  in  the  record 
the  organization  of  the  jury,  and  the  excusing  of  the  ten 
summoned,  thereby  re<lucing  the  number  of  the  regular 
venire  by  ten;  and  subsequent  to  this  appears  the  or- 
der setting  the  day  for  the  hearing,  and  the  order  set- 
ting the  number  of  jurors  at  88.  Hence,  the  record 
shows  the  error  in  the  order,  .just  exactly  as  the  court 
by  its  o^-n  motion  said  the  error  appeared  in  Jackson's 
Case,  171  Ala.  38,  Andrews'  Case,  174  Ala.  11,  and  Ru^ 
dolph's  Case,  172  Ala.  379,  and  in  Underwood's  Case, 
€0  South.  842,  Clark's  Case,  3  Ala.  App.  5,  and  in  Seay's 
Case,  172  Ala.  382,  was  no  order  at  all. 

R.  C.  Brickell,  Attorney  General  and  T.  H.  Seay, 
Assistant  Attorney  General,  for  the  State. 

MAYFIELD,  J. — Appellant  was  indicted,  convicted, 
and  sentenced  to  life  imprisonment,  for  the  murder  of 
Arthur  Slaton,  by  shooting  him  with  a  gun. 

This  is  the  second  appeal.  Some  of  the  questions 
raised  on  this  appeal,  ^s  to  the  admission  of  evidence 
touching  the  hearing  of  voices  in  the  house  and  the  cry- 
ing of  a  woman,  were  presented  on  the  former  appeal 
and  decided  adversely  to  appellant ;  and  we  now  adhere 
to  that  decision.  There  are  other  questions  as  to  the  ad- 
missibility of  evidence  against  the  accused,  which  were 
not  presented  on  the  former  appeal. 
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The  state  was  allowed  on  this  trial,  over  the  objection 
of  the  accused,  to  prove  that,  prior  to  the  killing,  de- 
ceased was  convicted  of  selling  liquor  in  violation  of  the 
prohibition  laws,  and  that  defendant  confessed  judg- 
ment for  a  fine  and  costs  in  that  case  as  surety  for  de- 
ceased, and  to  prove  a  contract  between  the  two  by  which 
the  deceased  agreed  to  work  for  the  defendant  at  f  4  per 
month  until  the  fine  and  costs  were  paid. 

The  state  was  also  allowed  to  prove  by  the  wife  of  the 
deceased  that  she  heard  defendant  tell  deceased  that  the 
former  would  furnish  the  money  to  buy  whisky  and  de- 
ceased could  sell  it,  and  they  would  divide  the  profit. 
This  evidence  was  clearly  admissible,  in  connection  with 
other  evidence,  to  show  motive  to  commit  the  crime 
charged.  Standing  alone,  it  might  not  have  such  tend- 
ency ;  but  in  connection  with  other  evidence  which  was 
unquestionably  admissible,  it  does  tend  to  show  motive 
and  corroborates  other  evidence  of  the  state. 

There  was  evidence  tending  to  show  that  defendant 
was  apprehensive  that  deceased  might  be  a  witness 
against  him  for  some  criminal  offense,  and  that  defend- 
ant was  desirous  of  getting  him  out  of  the  way,  so  that 
he  could  not  or  would  not  appear  as  a  witness  against 
the  defendant.  This  evidence  tended  to  show  that  de- 
fendant was  guilty  of  a  crime,  and  that  the  deceased 
could  testify  against  him,  and  therefore  that  there  was  a 
motive  for  the  killing  as  charged.  There  was  evidence 
that  the  defendant  had  said  before  the  killing  that  he 
would  have  to  get  Slaton  out  of  the  way  before  court 
sat,  to  keep  him  (Slaton)  from  appearing  against  him 
(defendant)  in  court;  that  if  he  could  not  get  him  out 
on  good  terms,  he  would  on  bad.  It  was  also  testified 
by  one  witness  that  defendant  told  the  witness,  a  short 
while  before  the  killing,  that  if  he  met  Slaton  that  day 
he  would  put  him  out  of  the  way,  and  that  he  told  wit- 
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ness  that  he  (witness)  would  have  to  help  to  drag  Sla- 
ton  oflf  the  bushes.  All  this  evidence  offered  by  the  state, 
as  to  which  the  defendant  objected  and  excepted,  was 
properly  admitted.  It  is  unnecessary  to  treat  each 
phase  of  testimony  separately.  All  the  objections  and 
exceptions  as  to  the  evidence  were  without  merit,  for 
the  reasons  assigned  in  this  opinion,  and  those  on  the 
former  appeal. 

There  was  no  error  as  to  the  giving  or  refusing  of 
special  instructions  to  the  jury. 

The  case  has  been  well  briefed  by  able  counsel,  and 
there  is  no  intimation  that  there  was  error  as  to  the 
charges.  While,  of  course,  neither  assignment  of  errors 
nor  insistence  in  brief  is  necessary  in  criminal  cases,  we 
mention  this  to  show  that  we  have  carefully  examined 
the  record,  as  required  by  the  statute. 

The  question  most  urgently  insisted  upon  by  counsel 
for  appellant  as  error  to  reverse  is  as  to  the  special  ven- 
ire from  which  the  jury  was  selected  to  try  the  cause. 
The  order  of  the  court  as  to  the  special  venire,  which  is 
material  to  the  question  for  discussion,  is  as  follows :  "It 
is  further  ordered  that  the  number  of  jurors  for  the  trial 
of  defendant  be  fixed  at  88,  and  that  the  sheriff  summon 
50  special  jurors  which  the  court  then  drew  in  op^to 
court,  the  defendant  being  personally  present  and  by 
attorney  which  special  jurors,  together  with  the  38  ju- 
rors drawn  and  summoned  on  regular  juries  for  the 
week  during  which  defendant's  trial  is  set,  making  a 
total  of  88  persons,  will  form  the  venire  from  which  to 
select  a  jury  to  try  the  defendant." 

The  defendant^  by  a  timely  motion,  moved  the  court 
to  quash  the  special  venire,  and  objected  to  being  put 
upon  trial  on  the  ground  that :  "Prior  to  the  order  of 
the  court,  directing  that  the  jurors  summoned  for  this 
week  of  the  term  and  special  jurors  drawn  shall  consti- 
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tute  the  venire  from  which  to  select  a  jury  to  try  this 
defendant,  the  court  had  excused  10  of  the  jurors  sum- 
moned for  this  week  of  the  term,  thus,  in  effect,  reduc- 
ing the  number  of  jurors  constituting  the  venire  in  this 
case  from  88  jurors  to  78  jurors,  and  upon  the  further 
ground  that  the  list  of  jurors  served  upon  this  defend- 
ant from  which  to  try  him  this  day  consisted  of  88  names 
made  up  of  38  jurors  summoned  for  this  week  of  the 
term  and  50  jurors  drawTi  in  open  court,  as  a  special 
venire  for  this  cause,  which,  under  the  order  of  court 
made  on  a  former  day  of  this  term,  should  constitute  a 
special  venire  from  which  to  select  a  jury  to  try  this  de- 
fendant, but,  prior  to  the  order  of  the  court  declaring^ 
what  number  should  constitute  the  venire  to  try  this 
cause,  the  court  had  excused  10  of  the  jurors,  thereby  de- 
priving this  defendant  of  a  venire  consisting  of  88  names 
to  which  he  was  entitled  under  the  order  of  the  court, 
and  furnishing  him  in  fact  a  venire  of  only  78  names.'^ 
The  facts  stated  in  this  motion  were  in  open  court  ad- 
mitted by  the  state  to  be  true.  The  court  overruled  the 
motion,  arid  required  the  trial  to  proceed ;  and  the  jury 
for  the  trial  was  selected  without  the  ten  jurors  who  had 
been  formally  excused  being  present,  or  being  summon- 
ed after  the  case  was  set  for  trial  and  this  special  venire 
ordered.  The  defendant  was  thus  required  to  select  a 
jury  of  12  for  the  trial  of  his  case,  from  a  venire  of  78 
instead  of  88,  as  the  previous  order  of  the  court  fixed 
and  directed.  He  was  thus,  by  the  action  of  the  court, 
deprived  of  the  presence  of  10  persons  of  a  number  fixed 
by  the  statute  and  named  as  a  class  to  constitutie  the 
venire  for  the  trial  of  his  case.  This  was  clearly  error, 
and  if  the  question  was  properly  raised,  and  not  waived 
by  the  defendant,  it  must  work  a  reversal  of  the  judg*- 
ment. — Jackaon^s  Case^  171  Ala.  38,  55  South.  118. 
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It  is  very  probable  that  the  clefenrlant  will  never  have 
present  the  full  nnmber  of  persons  fixed  by  the  order  of 
the  court  from  which  to  select  the  12  to  try  his  case; 
some  may  not  be  competent ;  some  may  be  sick,  or  be  en- 
gaged in  the  trial  of  another  case,  or  be  absent  upon 
other  unavoidable  contingencies.  The  absence  of  jurors 
for  such  causes  is  no  fault  of  the  trial  court,  and  never 
affords  cause  for  quashing  the  venire,  or  delaying  the 
trial  to  obtain  the  full  number.  Both  the  statutes  and 
the  decisions  of  this  court  so  declare.  But  if  the  accused 
is  deprived  of  the  full  number  by  some  unauthorized  act 
of  the  trial  court,  and  the  attention  of  the  court  is  called 
to  the  error  \%ithin  time  to  correct  it,  it  is  the  duty  of 
the  court  to  correct  it ;  and  a  failure  so  to  do  must  work 
a  reversal  where  the  error  is  to  the  prejudice  of  the  ac- 
cused. 

It  will  not  do  to  say  that  the  court,  by  the  initial  or- 
der, could  have  fixed  the  number  at  50,  and  that  defend- 
ant, having  the  78,  wcmld  then  have  had  more  than  the 
minimum  number  fixed  by  the  statute,  and  therefore 
that  he  has  no  cause  to  complain.  When  the  court,  by 
the  order,  fixed  the  number  at  SS,  this  fact  became  a  part 
of  the  record  of  the  court,  and  gave  the  accused  the  same 
right  to  have  that  numl)er,  no  more  and  no  less,  as  if 
the  statute  had  namcNl  ss  as  the  fixwl  numl)er.  Snp[K)se 
the  statute  had  thus  fixed  the  numl)er  at  88,  it  would  not 
do  to  say  that,  l)ecause  the  Legislature  could  have  fixe<l 
a  less  number,  the  accused  had  no  right  to  complain  if 
he  was  given  a  less  number  than  that  fixe<l  by  the  statute. 

As  before  stated,  the  mere  fact  that  all  the  pei-sons 
enumerated  in  the  order,  or  the  full  number,  do  not  ap- 
pear, from  which  to  select  the  jury  of  12  does  not  nec- 
essarily give  the  accused  the' right  to  quash  the  venire, 
or  to  postpone  the  trial  until  such  persons  can  l>e 
brought  in  or  substituted.     The  statute  itself  contem- 


Digitized  by  VjOOQ iC 


96  SUPREME  COURT  [Vol. 

[Tennison  v.  The  State.l 

plates  such  contingencies  as  those  specified,  and  pro- 
vides that  they  are  not  grounds  to  quash  or  to  postpone 
the  trial ;  but,  where  the  persons  enumerated  in  the  or- 
der are  absent  by  the  unauthorized  or  erroneous  act  of 
the  trial  court,  the  rule,  is  different,  and  it  is  then  the 
duty  of  the  court  to  correct  the  error  upon  timely  ap- 
plication, and  a  failure  or  refusal  to  attempt  to  correct 
such  error,  under  such  conditions,  will  work  a  reversal. 

This  distinction  between  unavoidable  absences  and 
those  caused  by  the  act  of  the  trial  court  was  pointed 
out  by  this  court  in  the  case  of  Adams  v.  State,  133  Ala. 
166, 171, 172,  31  South.  851,  and  in  Evam^  Case,  80  Ala. 
6.  Here,  as  in  Adams'  Case,  the  defendant  was  deprived 
of  the  full  number,  88,  by  the  act  of  the  court  itself  in 
excusing  10  of  the  regular  venire  before  the  case  was 
set  for  trial,  and  before  the  defendant  ever  had  a  right  to 
their  presence,  or  to  object  to  their  being  excused,  and 
by  the  failure  to  order  the  sheriff  to  summon  them  to  ap- 
pear as  jurors  for  the  trial  of  this  case,  as  the  statute 
expressly  directs.  The  statute  in  this  respect  is  as  fol- 
lows :  "The  court  must,  on  the  first  day  of  the  term  or 
as  soon  as  practicable  thereafter,  make  an  order  com- 
manding the  sheriff  to  summon  not  less  than  fifty  nor 
more  than  one  hundred  persons  includifig  those  drawn 
and  summoned  on  the  regular  juries  for  the  week  set  for 
trial/' 

The  order  in  this  case  did  not  follow  the  statute  a^ 
where  italicized  above ;  that  is,  it  did  not  order  the  sher- 
iff to  resummon  those  persons  "drawn  and  summoned  on 
the  regular  juries  for  the  week."  If  the  court  had  so 
ordered,  there  would  be  no  error  of  the  court  of  which 
the  accused  could  complain,  though  the  sheriff  had  not 
resummoned  them,  or,  being  so  summoned,  they  had  fail- 
ed to  appear,  or,  if  appearing  after  being  summoned,  the 
court  had  for  good  cause  excused  them.     The  statutes 


Digitized  by  VjOOQ iC 


188]  OF  ALABAMA.  97 

[Tennlson  v.  The  State.  1 

and  the  decisions  make  allowane(*8  for  such  contingen- 
cies ;  but,  as  we  have  shoTVTi,  neither  was  the  case  here. 
The  court  excused  these  10  jurors  before  they  were  even 
liable  to  jury  service  on  this  special  venire,  and  failed 
to  order  them  resummoned,  after  they  were  drawn  as  ju- 
roi*s  for  the  trial  of  this  case.  A  trial  court  can,  for  good 
cause,  excuse  a  juror  from  jury  service  after  he  is  drawn 
and  made  liable  for  the  particular  service  from  which 
he  is  excused;  but  that  does  not  excuse  him  from  all 
jury  service  in  the  future,  for  which  he  is  not  then  lia- 
ble. 

The  10  jurors  in  question  were  no  doubt  properly  ex- 
cused from  jury  service  on  the  regular  venires  for  the 
week  for  which  they  had  been  selected ;  but  this  did  not 
excuse  them  from  service  on  special  venires  like  the  one 
in  question,  for  which  they  had  not  then  been  selected, 
named,  or  made  liable.  The  regular  venires  for  the 
week,  and  the  si)ecial  ones  for  the  trial  of  capital  cases 
for  the  same  week,  are  separate  and  distinct  entities, 
notwithstanding  the  regular  ones  are  by  the  statute 
m^ide  a  part  of  the  special  ones.  They  are  treated  so 
by  the  statutes  and  by  the  decisions  of  this  court.  See 
Hoirard  v,  State,  159  Ala.  30,  49  South.  108,  and  Wahl^ 
rop  r.  S'tate,  185  Ala.  20,  64  South.  80.  This  is  clearly 
pointed  out  by  this  court,  speaking  through  Sombrville, 
J.,  in  WaJdrop^s  Ca<se,  It  is  there  said :  Under  the  pre- 
vious statute  (section  7263,  Code  1907)  only  the  special 
veniremen  were  required  to  be  summoned  specially  for 
the  trial,  and  it  may  be  that  the  new  provision  that  the 
entire  venire,  including  the  regular  jurors  drawn  and 
sunummed  for  the  week,  shall  be  summoned  specially 
for  the  trial  was  intended  to  remedy  the  situation  re- 
sulting from  the  decision  in  Howard  r.  State,  159  Ala. 
30,  49  South.  108,  wherein  it  was  ruled  that  regular  ju- 
rors for  the  week  in  which  a  capital  case  is  set  for  trial 
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liiere  not  competent  jurors  for  that  trial  if  postponed 
to  a  later  week,  because  they  were  not  specially  sum- 
moned,  and  therefore  did  not  fall  within  the  exception 
to  the  prohibition  found  in  section  7247  of  the  Code. 
But,  however  this  may  be,  it  is  certain  that  the  failure 
of  the  court  to  cause  such  regular  jurors  to  be  specially 
summoned  is  a  defect  which  may  be  waived  by  the  de- 
fendant, and  which  is  waived  by  his  failure  to  object  to 
them  as  a  part  of  the  special  venire  before  the  trial  is 
begun.— TAowa^  v.  State,  94  Ala.  74,  10  South.  432; 
Howard  v.  State,  108  Ala.  571,  18  South.  813 ;  section  29 
of  Jury  Law  (Sess.  Acts  1909,  p.  317).  And  it  would 
seem  that,  even  upon  seasonable  objection  by  the  de- 
fendant, the  irregularity  would  not  be  prejudicial  error, 
unless  it  resulted  in  depriving  him  of  the  benefit  of  the 
number  and  character  of  veniremen  named  in  the  or- 
der of  the  court.  Section  29  of  the  present  law  is  ex- 
plicit in  declaring  that  all  provisions  *in  relation  to  the 
selection,  drawing,  summoning  or  impaneling  of  jurors^ 
are  merely  directory,  and  not  mandatory,  and  that  'no 
objection  shall  be  taken  to  any  venire  of  jurors  except 
for  fraud  in  drawing  or  summoning  the  jurors.'  •' 

It  is  certain  that  the  defendant  did  not  waive  the  er- 
ror in  this  case,  he  made  timely  objection,  which  would 
have  enabled  the  court  to  correct  the  error,  and  to  or- 
der the  10  jurors  summoned,  as  the  court  should  have 
done  in  the  initial  order  fixing  the  number  at  88. 

It  is  true  that  the  motion  of  the  defendant  was  to 
quash  the  venire,  and  we  are  not  prepared  to  say  that 
there  was  error  in  refusing  to  quash  because  the  statute 
limits  the  grounds  for  which  venire  may  be  quashed,  or 
objections  taken  thereto,  except  for  fraud  in  drawing  or 
summoning  the  jurors.  There  was  really  no  objection 
here  to  any  of  the  venire  or  to  its  membei's.  The  real 
objection  and  insistence  was  that  the  accused  be  allowed 
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the  venire  ordered,  and  not  a  part  of  it  only.  There  was 
no  complaint  as  to  the  venire  ordered,  fixed,  or  drawn, 
or  to  any  one  person  a  part  of  it ;  but  the  insistence  was 
that  the  defendant  be  given  the  venire  which  the  order 
of  the  court,  by  aid  of  the  statute,  had  given  him.  This 
much  he  was  entitled  to,  and  should  have  been  awarded, 
if  practicable. 

It  may  be  that  it  would  have  been  useless  for  the  court 
to  have  ordered  these  10  persons  summoned,  but  there  is 
no  presumption  of  law  that  they  would  not  have  appear- 
ed, or,  appearing,  that  they  would  have  betni  excused,  as 
they  vrere,  from  service  on  the  regular  jury.  The  pre- 
sumption must  be  indulged  that  if  they  had  been  sum- 
moned, they  would  have  appeared  and  served. 

A  case  in  some  respects  similar  to  this  wa<5  presented 
on  the  appeal  of  Zinman  v.  State^  186  Ala.  9,  65  South. 
56,  in  which  case  the  effect  of  certain  provisions  of  the 
present  jury  statute  (Acts  1909,  pp.  305-320),  touching 
what  is  mandatory  and  what  is  not,  and  when  the  venire 
may  be  quashed  and  when  not,  was  discussed.  In  that 
case,  however,  the  mistake  was  merely  as  to  the  name 
of  one  of  the  persons  summoned  as  a  juror;  there  was 
no  mistake  or  error  of  the  court  in  failing  to  order  the 
sheriff  to  summon  all  of  the  persons  designated  in  the 
order  for  the  special  venire,  nor  in  failing  to  correct  the 
order  when  the  attention  of  the  court  was  called  to  the 
error  by  motion  of  defendant.  It  is  true  there  was  a 
motion  to  quash  in  both  cases,  and  the  court  properly  de- 
clined to  quash  in  both  cases;  but  here  the  motion  to 
quash  pointed  out  the  error  of  the  court,  and  the  court 
could  then  have  corrected  the  erroi*,  but  declined  to  so 
do.  It  is  true  that  the  motion  did  not  in  terms  re(]uest 
the  court  to  then  direct  the  clerk  to  summon  the  10  per- 
sons in  question ;  but  attention  was  called  to  the  error  of 
omitting  to  require  that  the  regular  venire  be  resum- 
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moned  as  the  statute  directs;  and  the  court  could  and 
should  then  have  corrected  the  error. 

The  majority  of  the  court,  hoii^'ever,  hold  that  there 
was  no  error  to  reverse,  and  the  case  must  be  affirmed, 
and  the  views  of  the  majority  are  given  in  the  opinion 
of  Gardner^  J.,  below. 

GARDNER,  J. — The  foregoing,  as  to  the  question  of 
the  venire  upon  which  the  writer  of  this  opinion  would 
reverse  the  cause,  expresses  his  views  only.  The  ma- 
jority of  the  court  are  of  the  opinion  that  the  trial  court 
cannot  be  put  in  error  for  its  rulings  in  this  respect,  as 
shown  by  the  record,  and  their  views  may  be  expressed 
as  follows :  The  bill  of  exceptions  on  page  3  of  the  rec- 
ord shows  that  the  defendant  in  the  court  below  made  a 
motion  to  quash  the  venire  in  the  cause,  upon  the 
grounds  previously  herein  stated,  and  which  motion  was 
overruled.  As  these  grounds  of  the  said  motion  wei-e 
not  such  as  would  authorize  the  sustaining  of  the  mo- 
tion to  quash  the  venire  under  the  language  of  the  stat- 
ute, then  it  follows  necessarily  that  the  motion  was  prop- 
erly overruled.  The  question  was  not  sought  other- 
wise to  be  raised,  until  after  the  selection  of  the  jury, 
when  defendant  (page  4  of  the  transcript)  made  a  mo- 
tion to  quash  the  venire  and  objected  to  being  put  upon 
trial,  etc.  The  objection  to  being  put  upon  trial  was 
joined  with  the  second  motion  to  quash  the  venire,  and 
was  not  made  until  after  the  selection  of  the  jury. 

The  majority  of  the  court  are  therefore  of  the  opinion 
that,  whether  there  was  error  as  to  the  question  of  said 
venire  (a  question  not  necessary  to  be  decided),  the  trial 
court  cannot  be  put  in  error  for  any  ruling  made  there- 
on as  here  presented,  and  that  therefore,  there  appear- 
ing no  re vemble .error  in  the  record,  the  judgment  should 
be  affirmed. 
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Affirmed. 

Anderson^  C.  J.,  and  McCLBUJkN,  Saybb,  Sombbvillb, 
and  DB  Oraffbnribd^  JJ.,  concur.  Maypibld,  J.,  dis- 
sents. 


Washington  v.  The  State. 

Robbery. 

(Decided  June  30,  1014.     Rehearing  denie<l  July  25,  1915. 
66  South.  34.) 

1.  Appval  and  En^or;  Record;  Re  civic. — Where  no  questions  were 
raised  on  the  trial  as  to  tlie  iwwer  of  the  court  to  try  tl  e  case  at 
that  time,  or  of  the  le^^al  organization  of  the  grand  jury  that  re- 
turned the  indictment,  the  failure  of  the  transcript  on  appeal  to  sliow 
the  orgtmization  of  the  grand  Jury  finding  the  indictment  and  the 
organization  of  the  cnmrt  at  the  trial  term,  was  immaterial  under 
the  Supreme  Court  rules. 

'2.  Same:  Defect  ire  Reettrd ;  DiftmisxaJ. — Where,  on  api>eal  the  rec- 
ord is  defe<-tive  for  a  failure  to  show  the  organization  of  the  court 
at  the  trial  term,  and  the  organization  of  the  grand  jury  returnin:: 
the  indictment,  the  result  would  he  the  dismissal  of  the  appeal  and 
not  a  reversal. 

3.  Jury:  fijtecial  Vetiire;  H'oircr. — A  defendant  may  waive  a  sjk*- 
cial  venire  in  a  capital  case  under  the  provisions  of  sei'tion  72(V4, 
Code  1907. 

4.  Same:  EmpanelUiuj ;  Waicer.—The  Acts  of  1909,  p.  305.  do  not 
effect  or  repeal  the  subjeot  of  waiver  by  a  defendant  in  a  capital  case 
of  a  spe<-ial  venire  as  authorized  by  se<-tlon  72(54.  Code  1907. 

.J.  Witncsftes;  Cross-Examination ;  Extent. — Where  the  prosecutor 
testified  that  as  he  was  driving  in  a  wagon  along  a  road  the  defendant 
and  tlve  other  negroes.  maske<i.  and  with  weaiwns  and  threats, 
forciMl  him  to  deliver  up  his  mone.v.  the  qut^tion  on  cross-examina 
tion:  *'I)on*t  you  know  that  In  a  case  like  that  if  none  of  fhein 
liad  masks  on  their  faces,  it  is  hard  to  identify  anylKxiy?"  was  prop 
erly  excluded  as  being  argumentative  as  to  the  identification  testified 
to. 

6.  Eridence:  AdmiMHilnlity. — The  fact  that  defendant  had  been  ar- 
rested by  ('.  and  been  turneil  loose  prior  to  his  arrest  by  the  witness, 
the  witness  stating  that  defendant  stated  that  he  had  been  previously 
arrested  by  M.  but  turned  loose,  was  immaterial  and  properly  ex- 
cluded. 

7.  Trial;  Objections  to  Eridence;  yccexHity. — Where  defendant 
made  no  objection  to  evidence  of  the  res  gesta?  of  the  offense  of  rolv 
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Ijery  against  another,  he  conld   not   complain  of  its  admission  on 
appeal. 

8.  Robbery;  Evidetice. — Where  a  prosecutor  testified  that  when 
within  about  three  quarters  of  a  mile  of  town  he  was  robbed  by 
defendant  and  five  other  negroes,  it  is  competent  for  a  witness  to 
testify  that  he  had  seen  defendant  in  town  about  two  hours  before 
the  commission  of  the  offense  and  that  he  was  with  a  crowd  at  that 
time. 

9.  tiamc. — Where  it  was  shown  that  the  rol)liery  was  committed 
while  it  was  raining,  it  was  competent  to  show  by  a  witness  that  he 
saw  defendant  about  three  hours  after  the  robbery,  and  that  his 
clothes  were  wet  and  his  shoes  muddy. 

10.  Same. — Where  defendant  had  had  ample  time  and  opportunity 
since  the  crime  and  before  his  arrest  to  dispose  of  the  gun  and 
money.  Ir  was  projier  to  exclude  evidence  that  when  defendant  was 
arrested  neither  a  gun  nor  money  was  on  his  person. 

Appeal  from  Greene  Circuit  Court. 

Heard  before  Hon.  Bbbnabd  Habwood. 

Eugene  Washington  was  convicted  of  robbery,  and 
he  appeals.     Affirmed. 

The  transcript  shows  that  the  case  of  the  state  of 
Alabama  against  Eugene  Washington  was  tried  at  a  reg- 
ular term  of  the  circuit  court  of  Greene  county,  begun 
and  held  on  September  22,  1913,  it  being  the  time  and 
place  fixed  by  law  for  holding  such  court.  Following 
this  are  the  affidavits  and  warrants,  and  the  judgment 
on  the  preliminary  trial,  and  the  indictment  found  and 
returned  into  court  March  27,  1913.  Then  follows  the 
special  waiver  and  the  judgment  of  the  court,  and  then 
the  bill  of  exceptions. 

Wright  &  Fitb,  for  appellant.  Defendant  was  en- 
titled on  cross-examination  to  test  the  power  of  the  wit- 
ness to  identify  defendant  under  the  circumstances.  The 
court  was  in  error  in  permitting  defendant  to  waive  a 
special  venire  in  this  case. — Howard  v.  RfO'te,  16()  Ala. 
6;  BankheoAl  v.  State,  124  Ala.  14.  The  provisions  of 
section  7264,  Code  1907,  have  been  repealed  by  the  pro- 
visions of  Acts  1909,  p.  305,  and  that  now  is  the  exclu- 
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give  law  as  to  juries  and  jurors  in  this  state.  The  rec- 
ord does  not  alffirmatively  disclose  the  presence  of  de- 
fendant when  the  verdict  was  rendered. — State  v. 
Hughes,  2  Ala.  102;  Eliza  v.  State,  39  Ala.  693;  Waller 
V.  State,  40  Ala.  325. 

R.  C.  Brickbll,  Attorney  General  and  T.  H.  Sbay, 
Assistant  Attorney  General,  for  the  State. 

SAYBE,  J. — The  rules  adopted  by  this  court  June 
23,  1913,  dispose  of  defendant's  objections  that  the  tran- 
script fails  to  show  the  organizaton  of  the  court  at  the 
trial  term  and  the  organization  of  the  gi*and  jury  by 
which  the  indictment  was  found,  no  question  as  to  the 
power  of  the  court  to  try  this  case  at  the  term  or  time 
haying  been  raised,  nor  any  as  to  the  lawful  organiza- 
tion of  the  grand  jury. — Supreme  Court  rules,  175  Ala. 
xviii,  57  South,  vi,  61  South,  vii.  And  if  the  record  were 
defective  in  this  respect  the  result  would  be  that  de- 
fendant's appeal  would  be  dismissed. 

Defendant  filed  a  paper  writing,  whereby  he  waived 
"the  summoning  and  impaneling  of  a  special  jury"  to 
try  his  case,  and  also  the  service  of  a  copy  of  the  indict- 
ment upon  him.  We  will  not  be  expected  to  devote 
much  argument  to  a  demonstration  of  the  proposition 
that  the  waiver  of  a  special  venire  was  a  waiver  of  the 
right  of  a  venire  and  of  the  service  of  a  copy  of  a  venire 
which  was  not  called  into  existence  by  an  order  of  the 
court,  for  the  reason  that  the  thing  itself  had  been  duly 
waived  as  the  statute  provided  it  might  be. 

There  is  no  reason,  constitutional  or  other,  why  a  de- 
fendant in  a  capital  case  may  not  waive  a  special  venire. 
Section  7264  of  the  Code  of  1907  so  provides.  The  act 
of  August  31,  1909,  entitled  "An  act  *to  prescribe  the 
qualifications  of  jurors  and  regulate  the  selection,  draw- 
ing and  summoning  of  jurors,  and  prescribe  the  qualifi- 
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cations  and  provide  for  the  appointment  of  jury  com- 
missioners and  clerks  of  such  commissions  and  regu- 
late the  impaneling  of  grand  and  petit  juries,  in  all  the 
courts  of  this  state'  "  (Acts,  Sp.  Sess.,  305,  et  seq.)  and 
providing  that  "all  laws,  general,  special  or  local,  regu- 
lating the  selection,  drawing,  summoning  or  impaneling 
of  grand  or  petit  juries,  or  prescribing  the  qualifications 
of  jurors,  or  defining  who  are  exempt  from  jury  ser- 
vice, or  exempting  certain  i)ersons  or  classes  of  per- 
sons from  service  upon  juries,  are  hereby  expressly  re- 
pealed, it  being  the  intent  of  the  Legislature,  that,  this 
act  shall  be  the  exclusive  law  on  such  subjects,  in  all  the 
courts  of  the  state  of  Alabama"  (section  32),  did  not  af- 
fect the  subject  of  the  waiver  authorized  by  section  7264 
of  the  Code,  as  it  did  not  touch  a  number  of  other  sec- 
tions which  relate  to  the  conduct  of  jury  trials.  This 
was  held  in  Mct^wean  v.  State,  175  Ala.  21,  57  South. 
732. 

The  prosecuting  witness,  Woodie  Murphy,  testified 
that  as  he  was  driving  a  wagon  along  the  road  about 
three-quarters  of  a  mile  from  Eutaw,  defendant  and  five 
other  negroes,  masked  and  with  weapons  and  threats, 
required  him  to  deliver  up  money  he  had  on  his  person. 

Defendant  reserved  exception  to  the  action  of  the 
(ourt  in  sustaining  an  objection  to  the  following  ques- 
tion: '*Don-t  you  know  that  in  a  case  like  that  if  none 
of  them  have  masks  on  their  faces  it  is  hard  to  identify 
anybody?''  This  was  nothing  moi-e  than  an  argument 
that  because  of  excitement,  which  the  witness  admitted, 
or  for  other  reason,  the  witness'  identification  of  de- 
fendant was  of  little  evidential  value,  and  shcmld  have 
been  addressed  in  argument  to  the  jury.  It  was  entirely 
proper  that  the  witness  l)e  not  reipiired  to  admit  or 
deny  the  force  of,the  argument  against  the  weight  of  his 
testimony. 
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The  witness,  Elam  Smith,  testified  that  he  had  seen 
defendant  in  Eutaw  about  two  hours  before  the  commis- 
sion of  the  offense  charged.  There  was  no  error  in  al- 
lowing this  witness  to  state  further  that  defendant  was 
at  the  time  with  a  ci'owd  of  boys.  This  last  circumstance, 
if  not  of  much  evidential  value  one  way  or  the  other, 
^-BS  not,  so  far  as  we  are  able  to  see,  prejudicial  to  any 
right  of  the  defense. 

Nor  was  it  error  to  allow  this  same  witness  to  testify 
that  when  he  saw  defendant  during  the  night,  about 
three  hours  after  the  robbery  charged,  his  clothes  were 
wet,  his  trousers  were  rolled  up,  and  his  feet  were 
muddy.  This  is  what  might  have  been  expected  of  a 
party  to  the  crime,  for  at  the  time  of  its  commission  it 
had  been  raining. — Campbell  v.  StatCy  23  Ala.  44.  It 
may  have  detracted  somewhat  from  the  probative  force 
of  this  condition  of  defendant's  i)erson  and  clothing 
that  a  person  exposed  to  the  weather  at  any  other  i)lace 
might  have  been  in  the  same  ccmdition,  but  that  was  a 
question  for  the  jurj%  and  did  not  affect  the  admissi- 
bility of  the  evidence. 

Nor  was  there  error  in  sustaining  the  state's  objection 
to  defendant's  question  to  the  witness  Rogers,  asked 
with  a  view  to  showing  tluit  when  the  witness  arreste<l 
defendant  during  the  night  he  had  on  liis  person  neith- 
er gun  nor  money,  for  there  had  been  ample  opportu- 
nity since  the  crime  to  dispose  of  these  things. 

Nor  was  there  error  in  the  exclusion  of  the  proposed 
testimony  of  Dr.  Cameron  to  the  effect  that  he  had  ar- 
i'este<l  defendant,  before  his  arrest  by  Rogers,  and  liad 
turned  him  loose.  That  indicated  nothing  as  to  d(»fend- 
ant's  guilt  or  innocence,  but  only,  perhaps,  tliat  Dr. 
Cameron  had  no  information  that  would  justify  his  de- 
tention. Nor  was  the  admissibility  of  the  circumstance 
which  defendant  here  proposed  to  prove  in  any  wise  af- 
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fected  by  the  fact  that  the  state  had  previously  proved 
that  defendant  had  stated  to  Rogers,  when  he  arrested 
the  defendant,  that  Mr.  Meredith  also  had  arrested  him, 
but  had  turned  him  loose,  for  that,  too,  was  of  no  con- 
sequence. 

Nor  was  there  error  in  any  other  ruling  on  the  evi- 
dence. We  need  not  notice  other  rulings  in  detail,  and, 
for  that  matter,  might,  without  impropriety,  have  pre- 
termitted any  discussion  whatever  of  those  to  which  we 
have  specifically  referred.  We  regard  all  of  them  as 
raising  very  simple  propositions  of  law,  and  it  seems 
quite  obvious  that  none  of  them  had  any  appreciable 
bearing  upon  the  merits  of  the  case.  We  have  been  con- 
tent, therefore,  merely  to  state  our  conclusion  and  the 
reasons  therefor  in  a  general  way. 

It  may  be  proper  to  add,  in  view  of  some  suggestions 
found  in  brief  of  counsel  for  the  prisoner,  that  most  like- 
ly all  evidence  touching  the  occasion  when  the  witness 
Elam  Smith  had  been  robbed  might  have  been  excluded 
on  timely  objection,  taking  the  ground  that  the  state,  by 
Introducing  evidence  of  the  offense  against  Woodie  Mur- 
phy, had  elected  to  prosecute  under  that  count  of  the  in- 
dictment charging  that  ofTense,  and  should  not  have 
been  allowed  for  that  and  possibly  other  reasons  to  show 
the  offense  against  the  person  and  property  of  Smith 
w^hich  was  committed  at  a  different  time.  But  defend- 
ant made  no  objection  of  any  character  to  the  evidence 
of  the  res  gestae  of  the  offense  against  Smith,  and  he 
cannot  put  the  trial  court  in  error  by  objecting  to  this 
evidence  now  on  appeal  for  the  first  time. 

We  find  no  error,  and  the  judgment  of  conviction  must 
be  affirmed. 

Affirmed. 

AxDEttsox,  (\  J.,  and  McClellan  and  Sombrville, 
J  J ,  concur. 
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Ex  Parte  Ratley,  in  re  Ratley  v.  The  State. 

Assault  with  Intent  to  Murder. 

(Decided  July  25,  1914.    66  South.  147.) 

Criminal  Law;  Former  Jeopardy;  Conviction  in  Recorder* s 
Cotirt, — I'nder  sections  1221-2,  Code  1907,  a  conviction  In  a  recorder's 
court  on  a  complaint  charging  assault  and  battery,  was  a  bar  to  a 
subsequent  prosecution  charging  an  assault  with  intent  to  murder, 
but  based  on  the  same  facts,  at  the  same  time ;  the  Judgment  in  the 
first  prosecution  being  a  Judicial  determination  that  the  crime  was 
not  a  felony. 

Certiobaei  to  Court  of  Appeals. 

Raymond  Ratley  was  convicted  of  an  assault  with  in- 
tent to  murder,  and  on  appeal  to  the  Court  of  Appeals, 
judgment  of  the  trial  court  was  affirmed.  He  brings 
certiorari  to  review  and  revise  such  judgment.  Writ 
granted. 

See  Ratley  v.  State,  11  Ala.  App.  104,  65  South.  683. 

J.  E.  Z.  Riley,  for  appellant.  Counsel  insists  that  the 
plea  of  former  jeopardy  was  improperly  overruled,  and 
in  support  thereof  cites  the  authorities  to  be  found  in 
his  brief  in  11  Ala.  App.  104. 

R.  C.  Brickell,  Attorney  General  and  T.  H.  Sbay, 
Assistant  Attorney  General,  for  the  State.  Counsel  use 
same  authorities  as  set  out  in  their  brief  in  the  former 
appeal,  11  Ala.  App.  104. 

dbGRAPFENRIED,  J.— Sections  1221  and  1222  of 
the  Code  of  1907  are,  in  substance,  the  same  provisions 
which  at  one  time  formed  a  part  of  the  charter  of  the 
city  of  Montgomery,  and  which  were  construed  by  this 
court  in  Jacknon  r.  Sia4€,  136  Ala.  96,  33  South.  888. 
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While  the  city  of  Ozark  has  an  ordinance  which  pro- 
vides a  punishment  for  assaults  and  batteries,  the  aflft- 
davit  in  this  case  charged  the  defendant,  Ratley,  with 
an  offense  which  is  a  crime  under  the  laws  of  the  state. 
It  matters  not,  therefore,  in  so  far  as  this  case  is  con- 
cerned, whether  the  recorder,  in  this  prosecution,  pro- 
ceeded against  the  defendant  under  the  ordinance  of  the 
city  of  Ozark  or  under  the  state  law.  The  affidavit 
which  gave  him  jurisdiction  charged  a  crime  under  the 
state  law,  and  it  can  hardly  be  insisted  that  the  record- 
er, after  he  had  convicted  the  defendant  of  the  offense 
charged  in  the  affidavit,  and  collected  the  fine  imposed 
upon  him  under  the  judgment  of  conviction,  could  then 
have  turned  round  and  had  the  defendant  arrested  un- 
der another  affidavit  charging  the  same  offense  in  the 
same  words,  and  then  again  have  convicted  him  and  col- 
lected another  fine  out  of  him  under  the  pretext  that 
one  prosecution  was  had  under  the  state  law  and  the 
other  under  the  city  ordinance.  The  truth  is  that,  un- 
der the  above  section  1221  of  the  Code  of  1907,  a  record- 
er is,  in  so  far  as  misdemeanors  which  are  committed 
within  his  city  or  town,  or  within  the  police  jurisdiction 
of  his  city  or  town,  are  concerned,  a  judicial  officer  of 
the  state,  and  possesses  the  same  jurisdiction  over  such 
misdemeanors  as  a  county  court  or  court  of  like  juris- 
diction. The  above  section  expressly  so  provides,  and 
this  provision  was  adopted  for  the  purpose  of  providing 
against  a  double  punishment  for  the  same  unlawful  act. 
— Jaeksfon  v,  State,  supra;  Culpepper  v.  Adams,  1  Ala, 
App.  536,  55  South.  325;  Ad^ms  v.  City  of  Troy,  1  Ala. 
App.  544,  56  South.  82.  This  judicial  officer  of  the  state, 
by  assuming  final  jurisdiction  in  this  matter,  judicially 
determined  that  the  crime  which  the  defendant  had  com- 
mitted was  not  a  felony.  The  judgment  of  conviction 
so  declares,  but  the  fact  that  final  jurisdiction  was  as- 
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smned  was  itself  tantamount  to  a  judicial  determina- 
tion that  the  recorder  had  the  jurisdiction  to  act. 

If  the  defendant's  plea  of  former  conviction  is  true, 
then  he  is  entitled  to  his  discharge  from  this  prosecu- 
tion.— Jackson  v.  Sfate,  supra;  Moore  v.  State,  71  Ala. 
307.  To  give  further  reasons  for  this  holding  is  useless, 
as  the  reasons  fully  appear  in  Jaelc^on  t\  State,  supra, 
and  Moore  v.  State,  supra. 

2.  In  the  case  of  Harris  t\  State,  2  Ala.  App.  117,  56 
South.  55,  the  effect  of  that  clause  of  the  Constitution 
which  provides  that  "no  person  shall  for  the  same  of- 
fense be  twice  put  in  jeopardy  of  life  and  limb/  upon 
section  1221  of  the  Code,  does  not  appear  to  have  been 
presented  to  or  considered  by  the  court.  For  that  rea- 
son that  case  cannot  be  regarded  as  of  any  value  on  the 
subject  above  discussed. 

The  imlings  of  the  appellate  court  wei-e  not  in  har- 
mony with  the  above  views,  and  for  that  i*eason  the 
judgment  of  the  Court  of  Appeals  is  reversed,  and  the 
cause  is  remanded  to  that  court  for  further  proctHNl- 
ings. 

Reversed  and  remanded.    All  the  Justices  concur. 


L4>iii8yille  &  Nashville  R.  R.  Co.  v.  National 
Park  Bank  of  New  York. 

Assumpsit, 

(Decided  May  12,  1914.     Rehearing  denied  June  18.  1914. 
♦V>  South.  10()3.) 

1,  Conspiracy;  Cirii  Action:  DamaycH. — ^The  gist  of  an  action  for 
conspiracy  Ls  the  damage  and  not  the  conspiracy,  and  the  damage 
must  have  been  the  natural  and  proximate  consequences  of  the  acts 
of  the  conspirators;  until  something  has  been  done  or  accomplished 
in  the  pursuance  of  the  conspiracy  it  is  the  mere  unfulfilletl  intention 
of  several  persons  to  commit  a  wrong,  and  not  actionable. 
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2.  l*Ua<lings;  Complaint ;  Allegation;  Convlutiion. — Where  the  facts 
set  out  in  a  complaint  contradict  the  general  conclusion,  in  determin- 
ing the  suflFkiency  of  the  complaint  the  conclusion  must  yield  to  the 
facts  alleged. 

3.  Carriers;  False  Bill  of  Lading;  Complaint. — Where  the  action 
was  hy  the  buyer  of  a  i)ill  of  lading  against  the  carrier  punnirting  to 
have  issued  it,  for  the  damages  proximately  resulting  from  a  con- 
si)iracy  l)etween  the  allege<l  shipper  and  the  carrier's  agent,  a  com- 
plaint alleging  that  such  bill  of  lading  was  spurious,  that  the  agent 
of  the  carrier  in  entering  Into  the  conspiracy  was  acting  within  the 
scope  of  his  employment,  but  which  does  not  allege  that  the  things 
conspired  to  be  done  were  within  the  scope  of  his  employment,  does 
not  state  a  cause  of  action  against  the  carrier  either  at  conui^on 
law,  or  under  the  provisions  of  section  6136,  Code  1907. 

4.  Same;  Liability  to  Purehaser. — Where  the  purchaser  of  a  simri- 
ous  bin  of  lading  sues  the  carrier  pun)ortlng  to  have  issued  it,  and 
in  his  complaint  simply  sets  ui)  a  conspiracy  between  the  alleged 
shipper  and  agent  of  the  carrier  to  do  certain  things,  the  issuance  of 
the  bill  of  lading  by  the  shipper  and  the  purchaser  thereof  by  plaln- 
tlflf  as  an  innocent  purchaser,  the  complaint  cannot  be  sustained  on 
the  theory  of  a  system  of  business  In  which  the  Issuance  and  sale  of  a 
spurious  bill  of  lading  constituted  one  item,  and  the  Issuance  of  a 
genuine  bill  on  the  delivery  of  the  goods  on  the  forged  bill  another 
item,  and  the  delivery  or  the  procuring  of  the  delivery  of  the  goods 
on  the  forged  bill,  another  Item,  and  all  necessary  to  carry  out  the 
sysfpm  causing  the  loss. 

5.  Satne;  Authority  of  Agents;  Issuance  of  Bill  of  Ladini/. — An 
agent  of  a  carrier  has  no  authority  to  issue  a  bill  of  lading  for  goods 
before  they  are  received  for  shipment,  and  the  carrier  is  not  respon- 
sible for  the  unauthorized  acts  of  an  agent  in  issuing  a  bill  of  lading 
before  receiving  the  goods. 

6.  8ame. — The  provisions  of  section  6130.  Code  1907.  do  not  make 
a  carrier  liable  for  the  act  of  an  agent  in  issuing  a  bill  of  lading 
before  receiving  the  goods,  where  the  agent  was  not  authorized  to 
Issue  bills  of  lading  at  all.  and  to  make  a  carrier  liable  It  must 
appear  that  a  bill  of  lading  was  lssue<l  or  authorized  by  an  agent 
<-harged  with  the  duty  of  Issuing  such  document. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

Action  by  the  National  Park  Bank  of  New  York 
against  the  Louisville  &  Nashville  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

The  following  is  amended  count  5 :  Plaintiff  claims 
of  defendant  the  other  and  further  sum  of  $150,000  dam- 
ages suffered  by  it  as  a  proximate  result  of  a  wrongful 
conspiracy  entered  into,  to  wit,  the  year  1905,  by  and 
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between  Knight^  Yancey  &  Co.,  a  partnership,  doing 
business  at  Decatur,  Ala.,  and  the  defendant  Louisville 
&  Nashville  Railroad  Company,  which  conspiracy  was 
as  follows :  Knight,  Yancey  &  Co.  were  engaged  in  the 
business,  among  other  things,  of  buying  cotton,  and  of 
shipping  it  to  various  importers  in  Europe.  Such  ex- 
port business  is  ordinarily  and  legitimately  carried  on, 
so  far  as  making  the  payments  for  cotton  is  concerned, 
by  the  seller  drawing  drafts  on  the  purchaser  for  the 
price  of  the  cotton,  and  to  these  drafts  attaching  bills  of 
lading  issued  by  carriers  to  the  shipper's  order  for  cot- 
ton, which  drafts  with  such  bills  of  lading  so  attached 
are  discounted  by  the  shippers  to  banks.  Such  practices 
prevailed  at  all  the  times  referred  to  herein.  Defend- 
ant was  and  is  a  common  carrier,  and  was  and  is  engag- 
ed by  itself,  and  in  connection  with  other  carriers,  in 
the  transportation  of  cotton  from  points  on  its  line  and 
railroad  to  various  European  ports.  Knight,  Yancey 
&  Co.,  and  defendant  through  its  agent  John  A.  By- 
water,  or  other  agents  of  it,  whose  names  are  to  plain- 
tiflf  unknown,  all  of  whom  were  therein  acting  within 
the  line  and  scope  of  their  employment,  in,  to  wit,  the 
year  1905,  wrongfully  conspired  that  thereafter  said 
Knight,  Yancey  &  Co.  would  make  up  and  utter  false 
and  spurious  documents  purporting  to  be  defendant's 
bill  of  lading  for  cotton  shipped  by  them  over  defend- 
ant's railroad,  and  the  same  use  and  dispose  of  it  in  the 
conduct  of  their  cotton  exporting  business  as  if  they 
were  defendant's  genuine  bills  of  lading  issued  for  cot- 
ton received  by  it;  and  defendant  would  through  the 
influence  of  its  business  relations  with  its  connecting 
carriers  aid  and  assist  in  causing  delivery  to  be  made  by 
such  false  and  spurious  bills  of  lading  of  any  cotton, 
which  said  Knight,  Yancey  &  Co.  might  subsequently  to 
the  issue  of  such  false  and  spurious  bills  of  lading  ship 
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over  defendant's  railroad  and  eonneetious,  markiHl  and 
consigned  in  substantial  eouformity  with  the  purported 
marks  and  consignment  of  the  cotton  purported  to  be 
shipped  under  such  false  and  spurious  documents,  and 
pursuant  to  and  as  a  part  of  such  conspiracy  the  said 
Knight,  Yancey  &  Co.,  between,  to  wit,  April  7,  1910, 
and  April  30,  1910,  made  up  and  issued  false  and  spur- 
ious documents  purporting  to  be  defendant's  bill  of  lad- 
ing calling  for  the  carriage  by  defendant  and  connecting 
carriers  of,  to  wit,  1,950  bales  of  cotton  from  points  in 
Alabama  to  Liverpoor,  England,  shipped  by  Knight, 
Yancey  &  Co.  to  their  own  order;  and  plaintiff  says  that 
said  Knight,  Yancey  &  Co.  attached  said  false  doc*unient 
to  negotiable  drafts  drawn  by  them  on  drawees  in  Liver- 
pool, England,  for  the  face  amount  of  $150,000,  and  the 
same  discounted  or  caused  to  be  discounted  with  plain- 
tiff which  was  and  is  a  bank  doing  business  in  New  York 
City,  to  wit,  the  sum  of  $150,000.  And  plaintiff  says 
that  it  discounted  said  drafts  in  the  usual  course  of  bus- 
iness, and  in  good  faith  believing  that  the  dcxuiments 
thereto  attached  were  defendant's  genuine  bills  of  lad- 
ing, and  plaintiff  says  that  drafts  and  said  bills  of  lad- 
ing were  wholly  worthless,  and  that  the  said  sum  paid 
by  it  for  said  draft  with  said  bills  of  lading  attached 
has  been  wholly  lost  by  it,  and  that  said  draft  and  bills 
of  lading  attached  are  its  property. 

•GaEGOEY  L.  Smith,  and  Eystbr  &  Eystbu,  for  appel- 
lant. A  master  is  not  liable  for  any  act  of  the  ag(»nt 
done  outside  the  line  and  scope  of  his  authority  or  em- 
ployment.— titeele  v,  Mdy,  et  aL,  135  Ala.  488;  Jlarde- 
tnan  v.  Williains,  150  Ala.  418.  No  cause  of  action  arist*s 
out  of  the  act  of  conspiring,  but  only  out  of  acts  done 
pursuant  to  a  conspiracy. — Hvhwah  v.  Mabley,  47  Mich. 
572;  Ilntchins  v.  Jlutchins,    7    Hill    104;    Connnrrrial 
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Lnion  Ahs.  Co.  r.  Shoemaker,  88  N.  W.  156;  City  of  Bos- 
ton r.  Himmons,  23  N.  E.  210;  M' Henry  r.  tineer,  10  N. 
W.  234;  Taylor  v.  Bidtcell,  4  Pacific  491;  fferron  r. 
Hu4/hes,  25  CaL  561 ;  Hilliard  on  Torts,  voL  I,  page  37 ; 
Cooley  on  Torts,  page  142 ;  8  Cyc.  645 ;  Hundley  v.  Ixmis- 
ville,  etc.,  R.  R.  Co.,  48  8.  W.  429;  Krinkley  v.  Piatt,  40 
Md.  529 ;  Boicen  v.  Matheson,  14  Allen  499 ;  Hauser  v. 
Tate,  85  X.  C.  81.  The  civil  eflfect  of  a  conspiracy  is  to 
extend  the  right  of  action  for  the  tort  committed  under 
it,  beyond  the  person  actually  committing  it,  to  all  per- 
sons to  the  conspiracy. — Randall  v.  Hazelton,  12  Allen 
414;  Van  Horn  r.  Van  Horn,  20  Atl.  485;  Robinson  v. 
Parks,  24  Atl.  413;  Lee  v.  Taylor,  11  X.  Y.  Sup.  132;  8 
Cyc.  647;  Cooley  on  Torts,  page  144;  West  Va.  Trans. 
Co.  V.  standard  Oil  Co.,  40  8.  E.  592;  Kimball  v.  Har- 
mon,  34  Md.  401 ;  daring  v.  Fra^er,  76  Me.  37;  Brinkley 
T.  Piatt,  40  Md.  529;  Hornbloxrer  t\  Crandall,  78  Mo. 
581;  BreedUjre  v.  Bundy,  96  Ind.  .319;  Hunt  v.  Sim- 
mondJf,  19  Mo.  58:3;  Western  L\  Td  Co.  v.  f<ted4je^  153 
Ala.  291 ;  Western  l\  Tel.  Co.  r.  Hotrle,  156  Ala.  332. 
The  master  is  not  liable  for  an  act  done  by  a  third  i)er- 
H€m  pursuant  to  a  conspiracy  with  a  servant,  where 
the  only  act  done  was  not  within  the  s(*ope  or  line  of 
the  servant's  employment. — West  Va.  Trans.  Co.  r. 
Standard  Oil  Co.,  40  8.  E.  593;  Zinc  Carbonate  Co.  r. 
First  Xational  Bank,  79  X.  W.  231.  The  master  is  not 
liable  for  the  acts  of  a  third  person  acting  in  the  place 
of  the  servant,  unless  the  act  dime  is  one  within  the 
line  of  the  servant's  employment,  and  is  done  in  the 
prosecution  of  the  master's  business. — Hill  v.  Sheehan, 
20  X.  Y.  Sup.  529.  It  is  not  sufficient  that  the  act  was 
done  while  prose<.*uting  the  master's  business,  but  must 
have  been  done  in  furtherance  thereof  and  as  incidental 
to  the  duties  entrustcnl  to  him. — Steele  r.  May,  Buttrey 
it  Cf}oney,  135  Ala.  48M;  Hardeman  v.  Williams,  150  Ala. 
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418.  If,  in  entering  into  the  conspiracy,  the  agent  did 
no  act  within  the  line  or  scope  of  his  employment,  then 
he  bound  himself  individually,  but  he  did  not  bind  the 
defendant.^^iwflr  v.  Lwingaton  Mfg.  Co.,  60  South.  144. 
An  agent  of  a  railroad  company  cannot,  as  a  matter  of 
law,  be  acting  within  the  line  or  scope  of  his  employ- 
ment in  conspiring  that  another  shall  forge  bills  of  lad- 
ing for  which  no  property  has  been  delivered  to  the  car- 
rier for  transportation. — Jemismi  v.  B.  d  A.  R.  R.  Co., 
125  Ala.  378;  Hutchinson  on  Carriers,  sections  160  and 
161 ;  Friedlcmder  v.  Texas  d  Pae.  R.  R.  Co.,  130  U.  S. 
416 ;  Robinson  v.  M.  &  C.  R.  R.  Co.,  9  Fed.  139 ;  Jasper 
Trust  Co.  V.  K.  C.  M.  d  B.  R.  R.  Co.,  99  Ala.  420;  Ala. 
Grt.  Sou.  R.  R.  Co.  v.  Commomcealth,  etc.,  146  Ala  388. 
The  delivery  in  Europe  of  cotton  shipped  over  defend- 
ant's line  and  connecting  carriers  was  no  part  of  the 
defendant's  business,  unless  there  was  some  special  con- 
tract or  relation  or  partnership  or  agency,  between  the 
carriers. — Southern  Express  Co.  v.  Saks,  160  Ala.  624. 
When  a  complaint  alleges  a  conclusion,  followed  by  a 
statement  of  facts  upon  which  the  conclusion  is  based, 
the  facts  alleged  must  support  the*  conclusion,  or  the 
complaint  will  be  subject  to  demurrer. — B'ham  Ry.,  L. 
d  P.  Co.  V.  Weathers,  164  Ala.  23 ;  B'ham  Ry.,  L.  d  P. 
Co.  V.  Jordan,  170  Ala.  534;  Merrill  v.  SJieffield,  169 
Ala.  251 ;  Selma  Street  d  Suburban  Ry.  Co.  v.  Campbell, 
158  Ala.  445.  A  complaint  that  does  not  state  a  cause 
of  action  will  not  support  a  judgment. — L.  d  N.  R.  R. 
Co.  V.  Willi<i4ns,  113  Ala.  402;  Trott  v.  B^hwrn  R.  L.  d 
P.  Co.,  144  Ala.  383.  When  the  complaint  does  not  state 
a  cause  of  action,  the  defendant  is  entitled  to  a  verdict, 
regardless  of  what  the  evidence  may  be. — Scarbrough 
V.  Rowan,  125  Ala.  511.  Where  plaintiff  does  not  make 
out  a  case,  defendant  is  entitled  to  have  all  of  the  evi- 
dence excluded  from  the  jury. — Talladega  Ins.  Co.  v. 
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Peacock  J  67  Ala.  262;  Pritclhard  v,  Sweeney,  109  Ala. 
651;  Gulf  City  Con.  Co.  r.  L.  d  N.  R.  if.  Co.,  121  Ala. 
625;  Brennfleck  r.  M.  d  O.  R.  R.  Co.,  in  Mss.  Xo 
liability  wa.s  shown  under  the  statutory  law  of  Ala- 
bama.—€ode  of  1907,  section  6136;  Ala.  Grt.  Sou.  R.  R. 
Co.  r.  Commonwealth,  etc.,  146  Ala.  388.  The  delivery 
in  Europe  to  holders  of  forged  bills  of  ladings  of  cotton 
shipped  to  meet  them  was  a  lawful  and  proper  act. — 
The  Idaho,  93  U.  8.  578;  Lovell  v.  Xewman,  188  Fed. 
534;  Lovell  v.  Xewman,  192  Fed.  753.  A  charge  that 
gives  undue  prominence  to  any  particular  facts  is  er- 
roneous.— Jones  r.  State,  174  Ala.  85.  One  who  has  au- 
thority to  do  an  act  in  a  lawful  manner  has  no  implied 
authority  to  do  it  in  an  unlawful  manner. — Russell  v. 
State,  71  Ala.  350.  An  agent  who  is  without  authority 
to  do  an  act  cannot  ratify  that  act  when  done  by  an- 
other.—31  Cyc.  1248,  1250;  Cook  v.  Tullis,  18  Wallace 
332;  GambilU'.  Fuqua,  148  Ala.  456;  Morton  v.  Bradley, 
30  Ala.  683;  Chapman  v.  Lee,  47  Ala.  143.  When  one 
forges  a  bill  of  lading  and  then  ships  cotton  intended 
to  be  delivered  thereunder,  the  holder  of  the  forged  bill 
of  lading  is  entitled  to  receive  such  cotton. — The  Idaho, 
93  U.  S.  578;  Lovell  v.  Newman,  188  Fed.  534;  Lovell 
V.  Xewman-,  192  Fed.  753;  Cent,  of  Ga.  R.  R.  Co.  v.  Chic- 
ot Varnish  Co.,  169  Ala.  290. 

Percy,  Bbnners  &  Burr,  Calij^han  &  Harris,  Har- 
rington, BiNcaiAM  &  Englar  and  Louis  F.  Doyle,  for 
appellee.  As  to  the  law  of  conspiracy,  see  3  Enc.  of 
Evid.  408;  Tanner  v.  State,  92  Ala.  1;  Ferguson  v.  State, 
134  Ala.  63;  3  Greenl.  Evid.  93 ;  Martin  v.  State,  89  Ala. 
115 ;  Phoefiix  I.  Co.  v.  Moog,  78  Ala.  284 ;  Mason  v.  State, 
42  Ala-  532;  Scott  v.  State,  30  Ala.  503;  Crittenden  v. 
State,  134  Ala.  145.  The  following  cases  show  a  com- 
mon state  of  fact  along  broad  lines,  and  the  applications 
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of  the  same  principles  of  law  will  necessarily  follow. 
—Rogers  v.  V.  8.  d  P.  R.  R.  Co.,  114  C.  C.  A.  85 ;  Same 
Case,  225  U.  S.  713;  56  Fed.  369;  195  Mo.  195;  77  C.  C. 
A.  499;  66  C.  C.  A.  375;  W.  U.  T.  Co.  v,  F.  d  M.  Bank, 
62  South.  250;  44  Pac.  192;  113  C.  C.  A.  124;  48  L.  R. 
A.  211 ;  198  Fed.  898.  When  in  the  course  of  his  em- 
ployment, an  agent  acquires  knowledge  or  receives  no- 
tice of  any  fact  material  to  the  business  in  which  he  is 
employed,  the  principal  is  deemed  to  have  notice  of  such 
fact  except  where  the  agent  acquires  the  knowledge 
while  acting  for  himself  in  his  own  interest  and  adverse 
to  the  interest  of  his  principal.— 8  L.  R.  A.  (N.  S.)  883; 
216  U.  S.  504;  31  Cyc.  1587,  1594;  204  U.  S  .  272;  2 
Thomp.  on  Corp.  §  1655;  Clark  &  Skyles  on  Agency,  § 
485 ;  199  U.  S.  160.  The  conspiracy  of  By  water  was  not 
to  defraud  his  principal,  but  was  directed  against  third 
persons. — 2  Thomp.  on  Corp.  §  1667  and  cases  cited; 
First  Nat.  Bank  v.  Allen,  100  Ala.  476;  Hall,  et  al  v. 
Holley  F.  d  M.  Co.,  56  South.  726;  Frenkel  v.  Hudson, 
82  Ala.  158.  It  was  Bywater's  duty  to  report  to  his  su- 
perior.-^l  C.  C.  A.  499 ;  2  Thomp.  §  1647,  and  authori- 
ties supra. 

ANDERSON,  C.  J.— Amended  count  5  of  the  com- 
plaint, being  the  only  one  submitted  to  the  jury,  and 
which  will  be  set  out  by  the  reporter,  seeks  to  charge 
the  defendant  with  liability  for  injui7  resulting  to  the 
plaintiff  from  the  purchase  by  it  of  a  certain  bill  of  lad- 
ing for  1,950  bales  of  cotton,  purporting  to  have  been 
issued  by  said  defendant  railroad  company,  but  which 
was  false  and  spurious,  having  been  made  up  and  utter 
ed  by  Knight,  Yancey  &  Co.,  resulting  from  a  conspir- 
acy entered  into  between  said  Knight,  Yancey  &  Co.  and 
defendant's  agent  Bywater,  or  other  of  defendant's 
agents  whose  names  are  unknown. 
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There  are  other  averments,  a»  to  what  the  defendant's 
agents  were  to  do,  in  pursuance  and  execution  of  the 
conspiracy,  but  the  performance  of  which  is  not  aver- 
red; and,  if  that  feature  as  to  the  delivery  of  the  cotton 
upon  said  spurious  bill  of  lading  had  been  complied 
i^ath,  we  doubt  the  bringing  of  this  suit. 

The  result  is  that  the  gravamen  of  the  action,  when 
sifted  down  to  its  final  analysis,  is  that  the  plaintiff  pur- 
chased a  bill  of  lading  purporting  to  have  been  issued  by 
the  defendant  for  cotton  which  was  never  delivered  to 
the  defendant,  and  that  the  said  bill  of  lading  was  there- 
fore worthless;  that  said  bill  of  lading  was  issued  by 
Knight,  Yancey  &  Co.  to  themselves,  in  the  name  of  the 
defendant  and  in  pursuance  of  a  conspiracy  entered  into 
between  said  Knight,  Yancey  &  Co.  and  its  agent  John 
A.  Bywater,  or  other  agents  of  the  defendant,  all  of 
whom  were  therein  acting  within  the  line  and  scope  of 
their  authority. 

The  complaint  avers,  in  general  terms,  that  the  said 
Bywater  and  other  agents  were  "therein" — that  is,  in 
entering  into  the  conspiracy — acting  within  the  line  and 
scope  of  their  employment,  but  does  not  charge  that  the 
things  they  conspired  to  do  were  within  the  scope  of 
their  employment.  A  charge  that  an  agent  entered  into 
a  conspiracy  to  do  a  wrong  when  acting  within  the 
scope  of  his  employment  falls  far  short  of  charging  that 
the  acts  which  he  conspired  to  do  were  within  the  scope 
of  his  employment.  In  other  words,  this  count  5,  which 
must  be  construed  more  strongly  against  the  pleader 
upon  demurrer,  simply  charges  that  when  Bywater,  or 
the  other  agents,  were  acting  within  the  scope  of  their 
employment,  they  entered  into  a  conspiracy  to  do  cer- 
tain things;  but  it  does  not  charge  that  the  things  done, 
or  to  be  done,  were  within  the  scope  of  the  employment 
of  said  agents. 
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"The  general  loile  is  that  a  conspiracy  cannot  be  made 
the  subject  of  a  civil  action  unless  something  is  done 
which,  without  the  conspiracy,  would  give  a  right  of 
action.  The  damage  is  the  gist  of  the  action,  not  the 
conspiracy;  and,  though  the  conspiracy  may  be  said  to 
be  of  itself  a  thing  amiss,  it  must  nevertheless,  until 
something  has  been  accomplished  in  pursuance  of  it,  be 
looked  upon  as  a  mere  unfulfilled  intention  of  several 
to  do  mischief." — Cooley  on  Torts,  §  143. 

"Unless  something  is  actually  done  by  one  or  more  of 
the  conspirators  pursuant  to  the  scheme  and  in  further- 
ance of  the  object  which  results  in  damage  no  civil  ac- 
tion lies  against  any  one.  The  gist  of  the  action  is  the 
damage  and  not  the  conspiracy,  and  the  damage  must 
api)ear  to  have  been  the  natural  and  proximate  conse- 
quence of  defendant's  acts." — 8  Cyc.  p.  645,  and  cases 
cited. 

The  result  is  the  proximate  cause  of  plaintiflPs  dam- 
ages, as  disclosed  by  count  5,  was  the  issuance  of  a  false 
and  spurious  bill  of  lading  by  Knight,  Yancey  &  Co., 
in  the  name  of  this  defendant,  and  in  pursuance  of  a 
conspiracy  with  Bywater,  or  other  agents  of  the  defend- 
ant who,  as  charged,  were  acting  within  the  scope  of 
their  employment  when  entering  into  the  said  conspir- 
acy. It  is  not  charged  that  the  thing  conspired  to  be 
done  or  which  was  done,  in  pursuance  of  the  conspiracy, 
was  within  the  scope  of  the  employment  of  said  agents. 

We  therefore  hold  that  if  the  averment  of  the  conclu- 
sion would  suffice,  and  if  it  stood  alone,  it  does  not 
charge  that  the  act  done  was  within  the  scope  of  the 
employment  of  the  defendant's  agents ;  but  if  such  was 
the  case,  and  the  pleader,  after  stating  the  conclusion, 
goes  further  and  sets  out  the  facts  and  said  facts  show 
that  there  was  no  power  in  the  agents  the  conclusion 
must  yield  to  the  facts  set  out. — Birmingham  R.  R,  v. 
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Jordan,  170  Ala.  534,  54  South.  280;  Merrill  v.  Sheffield, 
169  Ala.  251,  53  South.  219;  Selma  St.  R.  R.  v,  Camp- 
bell, 158  Ala.  445,  48  South.  378.  Therefore,  if  it  be  ad- 
mitted, but  which  is  not  the  fact,  that  the  general  aver- 
ment that  the  things  therein  referred  to  as  being  with- 
in the  scope  of  the  agent's  employment  related  to  the 
things  to  be  done  in  furtherance  of  the  conspiracy,  then 
the  facts  as  specifically  set  up  would  negative  such  an 
averment,  under  the  common  law,  as  it  is  well  settled 
by  the  decisions  of  this  and  most  of  the  courts  of  the 
country  that  an  agent  of  a  public  carrier  has  no  author- 
ity to  issue  a  bill  of  lading  for  goods  before  the  same  are 
delivered  for  shipment  and  that  the  carrier  is  not  re- 
sponsible for  such  unauthorized  acts  of  its  agent. — 
Hutchinson  on  Carriers,  161 ;  Friedlander  v,  T,  &  P.  R. 
R.,  130  U.  S.  416,  9  Sup.  Ct.  570,  32  L.  Ed.  %9\)Jemison 
V,  Birmingham  d  A.  R.  Co.,  125  Ala.  378,  28  South.  51 ; 
Jasper  Co.  v.  K.  C.  M.  d  B.  R.  R.  Co.,  99  Ala.  416,  14 
South.  546,  42  Am.  St.  Rep.  75.  The  wrongful  act  al- 
leged to  have  been  done  under  the  conspiracy,  and  to 
which  the  servant  is  alleged  to  have  agreed,  was  the  is- 
suance by  Knight,  Yancey  &  Co.  of  documents  purport- 
ing to  be  bills  of  lading  of  the  Louisville  &  Nashville 
Railroad  Company,  without  the  company  having  re- 
ceived any  property  for  transportation  thereunder.  If 
the  agents  of  the  defendant  would  not  have  been  acting 
within  the  line  or  scope  of  their  employment  had  they 
themselves  issued  such  a  document,  they  would  not,  of 
course,  have  been  acting  within  the  line  or  scope  of  such 
employment  in  attempting  to  authorize,  or  in  aiding 
others  to  do  so.  Clearly,  under  the  common  law,  the 
agents  of  the  defendant  could  not  issue  spurious  bills 
of  lading  so  as  to  bind  the  principal. 

It  is  true  that  section  6136  of  the  Code  of  1907  was 
enacted  to  remove,  to  a  great  extent,  the  seeming  hard- 
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ship  of  the  common  law,  by  protecting  innocent  people 
who  deal  with  bills  of  lading  issued  by  agents  of  car- 
riers, whether  genuine  or  not,  upon  the  theory  that  the 
carrier  and  not  the  innocent  person  should  suffer  for 
the  loss  on  a  false  bill  of  lading,  when  issued  by  one  in 
its  employment  with  authority  to  issue  such  documents, 
^-Ja^pcr  Co.  V.  K.  C.  M.  cC  B.  R.  /?.,  99  Ala.  416,  U 
South.  546,  42  Am.  St.  Rep.  75.  The  effect  of  this 
change,  however,  was  not  to  make  the  carrier  liable  for 
bills  of  lading  issued  by  one,  though  an  agent,  who  had 
no  authority  to  issue  bills  of  lading.  In  other  words, 
the  prime,  if  not  the  sole,  purpose  of  the  enactment,  was 
to  make  the  act  within  the  scope  of  the  employment  of 
an  agent  who  was  authorized  to  issue  bills  of  lading,  and 
to  counteract  the  rule  of  the  common  law,  that  the  is- 
suance of  a  spurious  bill  of  lading  was  not  within  the 
scope  of  the  employment  of  an  agent  employed  only  to 
issue  genuine  ones. 

It  would  therefore  appear  that  under  the  law  as 
changed  by  our  statute,  in  order  to  fasten  liability  upon 
the  carrier  for  the  issuance  of  a  false  bill  of  lading,  it 
must  have  been  issued,  or  authorized,  by  an  agent  charg- 
ed with  the  duty  of  issuing  such  documents;  and  that 
the  law  does  not  apply  to  agents  who  are  not  so  charged 
or  whose  line  of  employment  and  duties  in  no  wise  per- 
tains to  the  issuance  of  such  documents.  The  complaint 
not  having  charged  that  the  agents  of  the  defendant 
were  acting  in  the  line  or  scope  of  their  authority  in  as- 
senting to  the  issuance  of  the  bill  of  lading,  or  that  the 
issuance  of  bills  of  lading,  or  the  authorization  of  the 
issuance  of  same,  was  within  the  scope  of  employment 
of  the  agents  who  c<mspired  with  said  Knight,  Yancey 
&  Co.,  failed  to  charge  liability  against  the  defendant 
under  the  statute  as  well  as  under  the  common  law;  and 
the  trial  ccmrt  erred  in  not  sustaining  tlie  defendant's 
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demurrer  to  amend  count  5.  Indeed,  it  is  questionable 
if  it  states  a  cause  of  action. 

We  have  dealt  with  this  count  of  the  complaint,  upon 
the  only  theory  upon  which  it  could  possibly  be  regard- 
ed as  attempting  a  cause  of  action  against  this  defend- 
ant, but  have  not  been  unmindful  of  the  argument  in 
appellee's  briefs,  as  to  the  theory  upon  which  it  seeks  a 
recovery.  Indeed,  counsel  disclaim  any  reliance  upon 
a  right  to  recover  under  either  the  common  law  or  the 
statute,  for  the  issuance  of  a  bill  of  lading  by  any  agent 
of  the  company.  They  say :  "In  this  case  we  deal,  not 
with  the  issuance  of  a  bill  of  lading  in  a  simple  transac- 
tion, but  with  the  creation  of  a  system  of  business  in 
which  the  issuance  and  sale  of  the  forged  bill  of  lading 
was  one  item,  the  issuance  of  the  genuine  bill  upon  the 
delivery  of  the  cotton  on  the  forged  bill  was  another 
item,  the  delivery  or  the  procuring  of  the  delivery  of 
the  cotton  on  the  forged  bill  was  another  item,  and  all 
three  were  necessary  cogs  in  the  machinery  which  was 
used  in  carrying  on  this  system  of  business,  and  which 
finally  resulted  in  the  loss,  without  fault  on  the  part 
of  this  plaintiff  and  others,  of  large  sums." 

If  this  is  the  theory  upon  which  plaintiff  sought  a  re- 
covery, whether  sound  and  actionable  or  not,  such  a  case 
is  not  presented  by  the  only  count  of  the  complaint  with 
which  we  can  deal.  Said  count  does  not  charge  a  series 
of  acts,  or  a  course  of  conduct,  as  being  the  cause  of  the 
plaintifif's  injury  or  damage,  and  does  not  aver  all  three 
of  the  acts,  which  were  "necessary  cogs  in  the  machin- 
ery." The  complaint  does  not  state  or  cover  such  a  case 
as  is  stated  or  contended  for  in  brief  of  counsel.  As  we 
view  the  complaint,  it  simply  sets  up  a  conspiracy  to 
do  certain  things,  and  that  a  bill  of  lading  was  falsely 
issued  by  Knight,  Yancey  &  Co.,  which  plaintiff  bought 
as  an  innocent  purchaser.    It  does  not  charge  that  the 
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defendant  did  a  series  of  acts  or  a  single  act  in  further- 
ance of  the  system  contemplated  by  the  conspiracy,  or 
that  a  system  or  general  course  of  conduct  was  the  prox- 
imate cause  of  the  plaintiflf's  damage.  The  gravamen  of 
the  complaint  is  the  false  issuance  of  one  bill  of  lading 
by  Knight,  Yancey  &  Co.,  in  purauance  of  a  conspiracy 
with  some  agent  or  agents  of  the  defendant,  who  were 
not  charged  with  duties  in  connection  with  the  issuance 
of  such  bills  of  lading. 

We  agree  with  counsel  that  the  facts  as  argued  pre- 
sent a  rather  unique  case,  and  show  a  series  of  colossal 
frauds  upon  the  commercial  world;  but  the  complaint 
is  not  grounded  upon  the  theory  argued  and  contend- 
ed for  in  brief  of  appellee's  counsel. 

The  judgment  of  the  law  and  equity  court  is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

Mayfield^  db  Graffexried^  and  Gardner^  JJ.,  con- 
cur. 


Tillis  V.  Smith  Sons  Lumber  Co. 

Assumpsit, 

(Decided  April  16,  1914.     Rehearing  denied  June  24,  1914. 
ijo  South.  1015.) 

1.  Fraud;  Rcpresrntatkms;  Duty  to  InvcHtigate. — A  party  to  whom 
representations  are  made  may  rely  upon  them  without  instituting  an 
independent  investigation,  where  the  statements  are  made  as  of  facts, 
especially  of  matters  which  may  be  within  the  knowledge  of  the 
party  making  them. 

2.  Same;  Opinion. — Where  the  parties  deal  at  arm*8  length,  the 
expressions  of  opinions  hy  a  seller  as  to  the  property,  such  as  to  cur- 
rent market  values,  etc.,  cannot  be  made  the  ground  for  an  action  of 
deceit,  since  the  vendee  had  no  right  to  rely  thereon. 
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3.  Same;  Jury  Question. — ^Under  the  evidence  in  this  case  it  was  S 
ques$tion  for  the  Jurj*  whether  the  representations  of  the  vendor  as  to 
the  value  of  the  goods  were  mere  expressions  of  opinion  or  state- 
ments of  fact  on  which  the  vendee  was  entitled  to  rely. 

4.  Same;  Trader's  Talk. — ^A  seller  is  not  liable  either  in  contract  or 
tort  fore  mere  "trader's  talk." 

Ty.  Same;  Representations ;  Opinion. — Although  the  value  of  prop- 
erty is  often  a  matter  of  opinion,  yet  if  the  purchaser  states  his 
Igndrance  and  invites  the  opinion  of  the  seller,  and  gives  him  to 
understand  that  he  relies  on  that  opinion,  the  vendor  is  not  bound 
to  answer,  but  if  he  does  answer,  he  must  speak  the  truth,  since  under 
such  circumstances  the  affirmation  of  a  definite  opinion  as  to  value 
becomes  an  affirmation  of  a  fact — of  the  fact  of  a  bona  fide  opinion. 

(5.  Same;  Jury  Question. — Whether  an  opinion  of  a  vendor  concern- 
ing the  value  of  property  has  been  elicited  under  such  circumstances 
of  confidence  as  to  induce  the  purchaser  to  forbear  independent 
investigation,  is  usually  a  question  for  the  jury. 

7.  Same. — If,  after  an  independent  investigation  which  proves 
unavailing  or  unsatisfactory,  a  purchaser  goes  to  the  vendor,  demand- 
ing assurance,  the  question  as  to  whether  he  relied  on  an  assurance 
so  obtained  is  for  the  jury. 

8.  Satne;  Damages. — In  an  action  for  deceit  and  assumpsit  by  a 
purchaser  against  a  seller,  the  proper  measure  of  damages  is  the  dif- 
ference between  the  actual  value  of  the  property  at  the  time  of  sale 
or  exchange,  and  it  represented  value. 

9.  Appeal  and  Error;  Harmless  Error;  Pleading. — ^Where  the  gen- 
eral issue  was  pleaded  in  due  form,  any  error  in  sustaining  demurrer 
to  a  plea  which  was  no  more  than  the  general  issue,  was  harmless. 

10.  Charge  of  Court;  Conformity  to  Evidence. — Charges  seeking  to 
limit  the  inquiry  as  to  fraudulent  representations  to  one  certain 
occasion  during  the  n^otiations  which  led  up  to  the  sale  were  prop- 
erly refused  where  there  was  evidence  of  similar  representations 
made  on  the  occasion  when  the  sale  was  consummated. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Gunter. 

Action  by  the  Smith  Sons  Lumber  Company,  a  cor- 
poration, against  Richard  Tillis.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

The  following  are  the  counts  referred  to : 

(5)  ^'Plaintifif  claims  of  defendant  the  sum  of  $100,000 
as  damages,  for  that,  to  wit,  on  the  29th  day  of  July, 
1908,  one  W.  T.  McGowin,  one  E.  L.  McGowin,  and  I. 
E.  Boyette  had  been  negotiating  with  plaintiff  for  the 
purchase  of  certain  of  its  assets  consisting  of  a  large 
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amount  of  real  and  personal  property  at  and  for  the  sum 
of  f  200,000 ;  that  pending  said  negotiation  it  became  nec- 
essary for  the  vendees  to  procure  some  one  to  fiinance 
the  deal  for  them,  and  on,  to  wit,  the  last  day  aforesaid, 
the  vendees  offered  to  purchase  the  said  assets  at  and  for 
the  sum  of  $151,000,  and  also  for  certain  bonds  of  the 
Norfolk  &  Southern  Railway  Company,  called  Norfolk 
&  Southern  Railway  Company,  first,  and  refunding  5 
per  cent,  sinking  fund  gold  bond  of  the  face  value  of 
$44,000,  and  also  for  150  shares  of  what  was  called  pre- 
ferred stock  of  said  railroad  company  of  the  par  or  face 
value  of  $15,000,  and  also  for  250  shares  of  what  was 
called  the  common  stock  of  said  railroad  company,  a 
portion  of  which  said  $151,000  and  all  of  which  said 
bonds  and  stock  the  defendant  had  agreed  to  furnish  at 
the  face  value  of  said  bonds  and  preferred  stock  as  a  loan 
to  the  vendee,  knowing  the  aforesaid  purpose  for  which 
they  w^ere  to  be  used,  and  to  take  as  security  therefor 
from  them  a  first  mortgage  on  the  chief  assets  so  to  be 
sold  by  plaintiff  to  vendee,  and  plaintiff  avers  that  it 
knew  nothing  as  to  the  value  of  said  bonds  and  stock, 
and,  before  accepting  said  offer,  its  representative  on  its 
behalf  informed  defendant  in  substance  that  it  knew 
nothing  of  the  value  of  said  stocks  and  bonds,  and  in- 
quired of  defendant  as  to  the  true  value  thereof;  that 
said  defendant  then  and  there  stated  to  the  representa- 
tive of  plaintiff  in  substance  that  said  bonds  and  said 
preferred  stock  were  as  goo<l  as  gold,  and  worth  dollar 
for  dollar,  and  that  said  bonds  were  secured  by  a  first 
mortgage  on  the  property  of  said  railroad  company; 
that  said  common  stock  was  of  practically  no  value; 
that  shortly  thereafter  plaintiff  agreed  to  and  did  ac- 
cept the  said  offer  of  said  vendee,  relying  upon  the  rep- 
resi^ntation  of  defendant  as  aforesaid,  and  conveyed  to 
the  said  vendees  the  assets  pur[)osed  to  be  purchased 
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by  them  as  aforesaid,  and  said  stocks  and  bonds  were 
thereupon  delivered  by  defendant  to  plaintiff  as  in  part 
payment  of  said  consideration.  Plaintiff  avers  that  said 
bonds  and  stock  at  the  time  of  said  transaction  were  not 
good,  and  not  worth  dollar  for  dollar,  but  on  the  con- 
trary were  of  little  or  no  value,  that  said  bonds  were  not 
secured  by  firet  mortgage,  and  that  the  said  railroad 
company  was  then  in  the  hands  of  a  receiver.  And 
plaintiff  avers  that  said  representation  of  defendant  as 
to  the  value  of  said  bonds  and  preferred  stock,  and  as  to 
the  security  for  said  bond,  were  falsely  and  fraudulent- 
ly made  by  defendant  for  the  purpose  and  with  the  in- 
tent to  deceive  and  mislead  plaintiff,  which  representa- 
tions did  in  fact  deceive  and  mislead  plaintiff,  to  his 
damage  as  aforesaid." 

(7)  Same  as  5  as  to  the  transaction,  except  that  it  is 
alleged,  in  addition  to  the  above  consideration,  that  "the 
vendees  named  were  to  execute  two  promissory  notes, 
one  for  f  16,000,  payable  one  year  after  date,  and  one  for 
f  25,000,  payable  two  years  after  date,  which  latter  sums 
were  to  be  secured  by  mortgages  on  all  or  substantially 
all  of  the  assets  purchased,  said  mortgage  to  be  subject 
to  a  first  mortgage  given  to  Tillis ;  that  the  proposition 
was  made  upon  the  condition  that  Tillis  woujd  furnish 
the  stocks  and  bonds  and  a  part  of  the  cash ;  and  that 
said  Tillis  did  agree  to  furnish  said  stcK-ks  and  bonds  at 
the  face  or  par  value  thereof  and  a  part  of  the  said  cash 
sum,  provided  the  vendees  would  execute  him  a  first 
mortgage  on  all  of  the  real  and  pei-sonal  property  which 
they  proposed  to  purchase  from  plaintiff,  the  mortgage 
to  l)e  in  the  sum  of  f  150,000,  which  included  the  face 
or  par  value  of  said  bonds  and  preferred  stcK-k,  and  pro- 
vided, further,  that  plaintiff  would  pay  Tillis  the  earn- 
ed or  accumulated  interest,  amounting  to  f  550.  The  ne- 
gotiations were  l>eing  conducted  and  carried  on  in  the 
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state  of  Alabama,  and  the  said  Norfolk  &  Southern 
Railway  was  a  corporation  operating  a  railroad  in  the 
state  of  Virginia,  with  its  principal  place  of  business  in 
the  city  of  Norfolk,  and  plaintiff  was  ignorant  of  the 
real  and  true  value  of  said  stocks  and  bonds,  and  before 
accepting  the  proposition,  its  representative  informed 
the  said  Tillis  that  it  was  ignorant  of  the  value  of  said 
stocks  and  bonds,  and  inquired  of  him  as  to  the  real 
value  thereof,  and  that  said  defendant  Tillis  represent- 
ed and  stated  to  that  representative  of  plaintiff  in  sub- 
stance that  said  bonds  and  preferred  stock  were  as  good 
as  gold,  and  were  worth  dollar  for  dollar;  that  said 
bonds  were  secured  by  a  first  mortgage  on  all  of  the 
property  of  said  railroad  company,  but  that  the  common 
stock  was  of  no  value.  Plaintiff  avers  that,  relying  upon 
said  representation,  it  thereupon  accepted  the  said  prop- 
osition of  the  vendees,  and  received  from  said  Tillis  the 
stocks  and  bonds,  and  paid  him  the  earned  or  accumu- 
lated interest  of  $550,  and  conveyed  to  the  said  vendees, 
its  sawmill  plant  and  other  real  and  personal  property 
as  aforesaid;  that  the  said  vendees  thereupon  execute<l 
to  the  said  Tillis  a  first  mortgage  on  said  property  for 
the  sum  of  f  150,000,  which  included  the  face  or  par 
value  of  said  bonds  and  preferred  stock,  and  a  second 
mortgage  to  plaintiff  as  agreed.  And  plaintiff  avers 
that  the  representations  of  said  Tillis  as  to  the  value  of 
said  bonds  and  said  preferred  stock  were  untrue,  and 
were  known  by  him  to  be  untrue,  and  that  the  railroad 
company  was  then  in  the  hands  of  a  receiver  in  a  pro- 
ceeding wherein  the  mortgage  given  to  secure  the  said 
bonds  was  sought  to  be  foreclosed,  which  fact  was  then 
known  to  defendant;  that  the  said  preferred  stock  was 
practically  worthless;  that  said  bonds  had  no  market 
value,  and  were  worth  in  truth  and  in  fact  only  about  50 
cents  on  the  dollar;  that  the  said  mortgage  was  not  a 
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first  mortgage  on  the  property  of  said  railroad  company 
as  represented  by  the  said  Tillis  as  aforesaid ;  and  that 
the  said  representations  of  said  Tillis  were  falsely  and 
fraudulently  made  for  the  purpose  of  deceiving  plain- 
tiff and  inducing  it  to  accept  said  stocks  and  bonds  as 
a  part  of  the  purchase  price  as  aforesaid,  and  which  did 
deceive  plaintiff  and  induce  the  acceptance  of  said 
stocks  and  bonds,  and  the  sale  and  conveyance  by  it  of 
the  property  aforesaid." 

The  allegation  of  deceit  is  the  same  in  the  eighth  as 
in  the  seventh  count.  The  ninth  is  the  same  as  the  sev- 
enth and  eighth,  with  the  same  allegation  as  in  the  sev- 
enth count  as  to  the  deceit. 

Defendant  move<l  to  strike  from  the  fifth  count  the  fol- 
lowing :  "That  said  bonds  and  said  preferi-ed  stock  were 
as  good  as  gold,  and  worth  dollar  for  dollar" — ^and  also: 
"The  value  of  said  bonds  and  said  preferred  stock." 

Also  moved  to  strike  from  the  sixth  count  the  fol- 
lowing: **And  plaintiff  avers  that  the  representation  of 
the  said  Tillis  as  to  the  value  of  the  said  bonds  and  the 
said  prefen*e<l  stock  were  untrue,  and  known  by  him 
to  be  untrue." 

Also  moved  to  strike  from  the  seventh  count  the  fol- 
lowing: "That  the  said  bonds  and  preferred  stock  were 
as  good  as  gold,  and  worth  dollar  for  dollar." 

The  same  motion  was  made  as  to  the  eighth  and  ninth 
counts. 

The  pleas  were  as  follows:  (4)  The  alleged  false  rep- 
resentation of  this  defendant  was  as  to  a  fact  not  pecu- 
liarly within  the  knowledge  of  this  defendant,  but  was 
one  as  to  which  plaintiff  had  equal  and  available  nieans 
and  opportunity  for  infoi-mation  as  this  defendant  had. 

(5)  That  the  alleged  false  representation  of  this  de- 
fendant [same  as  i  down  to  and  including  the  last  word 
therein] ;  and  defendant  further  avers  that  plaintiff  fail- 
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ed  to  exercise  reasonable  care  and  prudence  to  ascertain 
the  alleged  falsity  of  said  representation;  and  defend- 
ant further  avers  that  plaintiff  negligently  and  careless- 
ly failed  to  make  use  of  its  said  means  and  knowledge, 
and,  if  it  had  done  so,  it  would  have  discovered  and 
found  out  the  true  and  real  value  of  said  bonds  and 
stock  in  said  complaint  mentioned. 

Plea  3  substantially  appears  from  the  opinion. 

The  following  charges  were  refused  to  defendant :  (9) 
If  any  individual  juror,  after  a  fair  consideration  of  all 
the  evidence,  is  reasonably  satisfied  by  any  material  part 
of  the  evidence  that  defendant  did  not  state  to  the  wit- 
ness Keyser,  at  the  oflBce  of  Hill,  Hill  &  Whiting,  that 
the  bonds  and  preferred  stock  were  as  good  as  gold,  and 
worth  dollar  for  dollar,  and  in  substance  that  the  mort- 
gage securing  the  bonds  was  a  first  mortgage  on  the 
property,  you  cannot  find  for  plaintiff  for  any  damages 
as  the  result  of  any  fraud  or  deceit  or  misrepresenta- 
tion on  the  part  of  defendant. 

(12)  Plaintiff  cannot  recover  in  this  case,  unless  the 
jury  is  reasonably  satisfied  from  the  evidence  that  de- 
fendant, in  the  office  of  Hill,  Hill  &  Whiting,  falsely  rep- 
resented to  the  witness  Keyser  the  value  of  the  bonds 
and  preferred  stock,  and  that  the  bonds  were  secured  by 
a  first  mortgage,  and  that  this  false  representation  in- 
duced plaintiff  to  part  with  its  property. 

(10)  If  you  should  find  from  the  evidence  in  this  ca.se 
that  plaintiff,  through  its  agent  or  agents,  made  an  in- 
dependent investigation  as  to  the  value  of  bonds  and 
stocks  and  the  condition  of  the  property  of  the  Norfolk 
&  Southern  Railway  Company  as  to  liens,  and  acted  on 
such  independent  investigation,  I  charge  you  that  you 
cannot  find  for  plaintiff  for  any  damages  whatsoever  as 
a  result  of  fraud  or  deceit,  even  though  you  should  be 
reasonablv  satisfied  from  the  evidence  that  defendant 
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falsely  and  fraudulently  made  the  representations  com- 
plained of  with  intent  to  deceive. 

RusHTON^  Williams  &  Crenshaw^  and  Hill,  Hill, 
Whiting  &  Stern,  for  appellant.  The  court  erred  in 
overruling  defendant's  several  motions  to  strike  from 
the  several  counts  the  alleged  representations  as  to  the 
stocks  and  bonds. — 113  Ala.  467;  Cairip  v.  Camp,  2  Ala. 
636;  Lake  v.  Sec.  L.  Co.,  72  Ala.  207;  2  L.  E.  A.  743;  137 
Fed.  744;  85  Mass.  380;  40  Am.  Dec.  314;  11  Am.  St. 
Bep.  345 ;  39  L.  R.  A.  644 ;  43  Am.  Rep.  166 ;  93  Ind.  591 ; 
72  111.  390.  The  court  erred  in  overruling  defendant's 
demurrers  to  counts  5,  7,  8  and  9  as  last  amended. — 
Grayhill  v.  Drennen,  150  Ala.  222;  ^eio  Orleans  v.  Mu9- 
grove,  70  Ala.  428;  Coleman  v.  Batik,  115  Ala.  307; 
Moore  v,  Pritchett,  16  Ala.  785.  The  court  erred  in  sus- 
taining demurrers  to  defendant's  pleas  3,  4  and  5. — ^Au- 
thorities supra.  On  these  authorities,  the  court  also 
^rred  in  refusing  the  charges  requested  by  defendant. 
The  court  erred  in  declining  to  permit  defendant's  wit- 
nesses to  testify  as  to  the  value  of  the  property  which 
was  transferred.— 179  U.  S.  116;  132  U.  S.  125;  20  C. 
€.  A.  244;  50  N.  W.  612;  126  Cal.  628;  Peak  v.  Dernj, 
L.  R.  37  Ch.  Div.  541 ;  s.  c.  14  App.  cases  337. 

T.  M.  Stevens  and  Steiner,  Crim  &  Weil,  for  ap- 
pellee. As  to  the  right  of  plaintiff  to  rely  on  the  repre- 
sentations, and  as  to  his  right  to  maintain  this  action  for 
deceit,  see  §§  2468-9,  and  4298,  Code  1907;  Lester  v, 
Mayhan,  25  Ala.  445;  Hafer  t\  Cole,  57  South.  757; 
Geioin  v.  Shields,  52  South.  887;  Tuscahx>sa  County  v. 
Foster,  132  Ala.  392;  Prestwood  v.  Carlton,  162  Ala. 
327;  So.  States  Co.  v.  Wihner  Stores  Co.,  60  South.  98; 
Brotcn  v.  Freeman,  79  Ala.  406;  Monroe  v.  Pritchett,  16 
Ala.  785;  82  X.  W.  498.    When  a  person  puts  a  state- 
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ment  into  the  form  of  an  opinion  when  he  has  positive 
knowledge  that  his  statement  is  untrue,  it  is  actionable. 
—60  Am.  St.  Rep.  390;  132  Am.  St.  Rep.  487;  75  Maine 
55;  64  Am.  Dec.  685;  15  L.  R.  A.  795;  105  U.  S.  555; 
Brown  v.  Freeman,  supra.  A  party  asserting  a  fact 
cannot  complain  that  the  other  took  him  at  his  word. — 
Burroughs  v.  Pac.  G.  Co.,  81  Ala.  255;  Crocker  v.  White, 
162  Ala.  476;  Shanan  v.  Brown,  52  South.  737.  In  any 
event,  under  the  facts  in  this  case,  these  questions  were 
all  properly  submitted  to  the  jury. — Foster  v.  Kennedy, 
38  Ala.  359 ;  Tabors  v.  Peters,  74  Ala.  90 ;  Moses  v.  Katz- 
enburger,  85  Ala.  95;  82  N.  W.  498. 

SAYRE,  J. — Smith  Sons  Lumber  Company,  a  cor- 
poration, sued  Tillis  in  an  action  of  deceit.  The  cause 
being  submitted  to  a  jury  on  counts  5,  7,  8,  and  9,  plain- 
tiff recovered  judgment.  The  facts  averred  in  the  com- 
plaint show  a  tripartite  negotiation  for  the  sale  of  a 
sawmill  property.  Two  McGowins  and  one  Boyette,  act- 
ing together,  and  to  be  hereafter  for  brevity  referred  to 
as  the  McGowins,  proposed  to  purchase  the  mill  prop- 
erty from  plaintiflf,  and  to  pay  the  price  in  money  and 
in  large  part  by  the  delivery  of  certain  bonds  and  pre- 
ferred stocks  of  the  Norfolk  &  Southern  Railway  Com- 
pany, a  Virginia  corporation,  which  money,  bonds,  and 
stocks  they  were  to  get  from  defendant.  To  enable  the 
McGowins  to  eflfect  the  purchase,  defendant  was  to  ad- 
vance the  money,  bonds,  and  stocks,  taking  from  them 
a  mortgage  to  secure  repayment  of  the  money,  and  as 
well  the  price  at  which  plaintiff  was  to  take  the  stocks 
and  bonds.  The  negotiation  resulted  in  a  sale  on  the 
considerations  stated,  and,  in  view  of  the  further  facts 
to  appear,  the  transaction  involved  the  same  legal  con- 
sequences, and  may  be  properly  and  most  conveniently 
treated  for  all  the  purposes  of  this  case,  as  though  Til- 
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lis  had  sold  the  bonds  and  stocks  to  the  Smith  Com- 
pany. The  further  facts  alleged  and  to  be  considered 
are,  in  brief,  that  plaintiff,  stating  its  ignorance  to  de- 
fendant, inquired  of  him  as  to  the  true  value  of  the 
bonds  and  stocks,  whereupon  defendant,  with  intent  to 
deceive  plaintiff  and  induce  it  to  accept  them  at  a  price 
greatly  in  excess  of  their  true  value,  falsely  and  fraud- 
ulently represented  to  plaintiff  that  (counts  5  and  7) 
"the  said  bonds  and  preferred  stock  were  as  good  as 
gold,"  or  that  (counts  8  and  9)  "said  bonds  and  prefer- 
red stock  were  perfectly  good,"  and  in  addition  that 
(all  the  counts)  '*said  bonds  were  secured  by  a  first 
mortgage  on  all  the  property  of  the  said  railroad  com- 
pany." Count  5  differs  from  counts  7,  8,  and  9  in  this, 
not  to  mention  other  variations  of  no  particular  import- 
ance :  It  avers  that  defendant  falsely  and  fraudulently 
represented,  etc.;  whereas,  in  the  other  counts,  the  ad- 
ditional averment  is  that  he  knew  his  representations 
were  false. 

By  motions  to  strike  certain  phrases  from  the  sev- 
eral counts,  by  demurrer,  and  by  special  instructions  re- 
quested, defendant  brought  forward  his  contention  tha1> 
the  complaint  in  its  averment  of  the  representation 
counted  upon  stated  only  a  case  of  "trader's  talk,"  or 
at  most  a  mere  opinion,  upon  which  plaintiff  had  no 
right  to  rely. 

The  alleged  false  representations  as  a  whole  consti 
tuted  the  gist  of  the  cause  of  action  asserted  in  the  sev- 
eral counts,  and  the  question  was  upon  the  legal  suffi- 
ciency of  its  statement.  Those  segregated  pcarts  against 
which  the  motions  were  directed  were  not  frivolous, 
scandalous,  or  unduly  prolix,  nor  were  they  impertinent, 
irrelevent,  or  immaterial  to  the  cause  of  action  as  con- 
ceived and  alleged  by  the  plaintiff.  They  were  proper, 
if  not  essential,  elements  of  the  case  stated,  and  the 
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court  correctly  refused  to  mutilate  that  statement  of 
the  case.  The  proper  method  of  getting  defendant's  con- 
tention in  respect  to  the  sufl&ciency  of  the  counts  before 
the  court  was  by  demurrer. — 4  Mayf.  Dig.  p.  496,  §  1196 
et  seq. 

The  question  raised  by  the  demurrer  is  whether  the 
court  can  say  that  the  representations  alleged,  though 
falsely  and  fraudulently  made,  fail  to  state  an  action- 
able wrong.  Where  statements  are  made  as  of  fact,  es- 
pecially where  they  concern  matters  which  may  be  as- 
sumed to  be  within  the  knowledge  of  the  party  making 
them  and  where  there  is  nothing  to  arouse  suspicion, 
the  party  to  whom  they  are  made  has  a  right  to  rel/ 
upon  them  without  instituting  an  independent  investi- 
gation, and,  if  they  be  false,  it  is  immaterial  that  they 
may  have  been  made  without  fraudulent  intent.  They 
are  fraudulent  by  construction  of  law. — ShaJKin  t\ 
Brov>n,  167  Ala.  534,  52  South.  737;  Emstein  v.  Mar- 
sJmll,  58  Ala.  153,  29  Am.  Rep.  729.  The  difference  be- 
tween the  counts,  stated  above,  imports  no  lack  of  ne- 
cessary averment  in  count  5.  The  greater  generality  of 
.that  count  simply  opens  to  the  plaintiff  a  wider  field  of 
inquiry,  for,  besides  covering  the  case  alleged  in  the 
other  counts,  it  reaches  and  adequately  states  a  case, 
involving  identical  legal  consequences,  as  for  the  false 
statement  of  material  fact  made  to  entrap  plaintiff,  ig- 
norantly  it  may  be,  but  with  reckless  disregard  of  its 
truth  or  falsity. — Broic>ti  v.  Freeman^  79  Ala.  406. 

We  think  it  cannot  be  determined  as  a  conclusion  of 
law  on  the  language  used  whether  the  alleged  statement 
of  the  defendant  was  the  representation  of  a  fact,  which 
he  intended  should  be  understood  as  true  of  his  own 
knowledge,  or  the  expression  of  an  opinion.  That  de- 
pends upon  the  surroundings,  which  in  this  case,  we 
think,  were  a  proper  subject  for  interpretation  by  the 
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jury. — Moses  v,  Kaizcnhergcr,  84  Ala.  95,  4  South.  237; 
Tahor  v.  Peters,  74  Ala.  90,  49  Am.  Rep.  804;  Andrews 
r.  Jackson,  168  Mass.  266,  47  N.  E.  412,  37  L.  R.  A.  402. 
60  Am.  St.  Rep.  390. 

For  mere  "trader's  talk"  the  vendee  will  not  be  held 
to  respond  either  in  contract  or  tort.  In  Deming  v.  Dar- 
ling, 148  Mass.  504,  20  N.  E.  107,  2  L.  R.  A.  743,  cited 
by  appellant,  it  is  said  to  be  settled :  "That  the  law  does 
not  exact  good  faith  from  a  seller  in  those  vagtte  com- 
mendations of  his  wares  which  manifestly  are  open  to 
difiference  of  opinion,  which  do  not  imply  untrue  asser- 
tions concerning  matters  of  direct  observation,  »  »  ♦ 
and  as  to  w^hich  4t  always  has  been  understood,  the 
world  over,  that  such  statements  are  to  be  distrusted.' " 

And  the  court  added :  "The  rule  of  law  is  hardly  to 
be  regretted,  when  it  is  considered  how  easily  and  in- 
sensibly words  of  hope  or  expectation  are  converted  by 
an  interested  memory  into  statements  of  quality  and 
value,  when  the  expectation  has  been  disappointed." 

But  the  modern  tendency  is  to  restrict  this  license  of 
vendors. 

Cases  do  arise  in  which  the  court  will  say,  as  matter 
of  law,  that  the  representation  made  is  mere  "trader's 
talk,"  and  an  opinion,  though  implying  some  knowledge 
of  facts,  may  be  stated  under  such  cimcumstances  that 
the  court  will  say  that  the  vendee  should  not  have  relied 
upon  it.  Appellant  has  cited  some  such  cases.  Expres- 
sions of  opinion  as  to  the  future  undeveloped  uses  or 
value  of  property,  amounting  to  mere  speculation,  be- 
long to  this  class. — Ansley  v.  Bank  of  Piedmont,  113 
Ala.  467,  21  South.  59,  59  Am.  St.  Rep.  122.  And  where 
the  parties  deal  at  arm's  length,  and  the  vendee  is  not 
fraudulently  induced  to  forbear  inquires  which  it  may 
be  presumed  every  competent  person  would  otherwise 
make  for  his  own  protection,  expressions  of  opinion  as 
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to  matters  which  lie  in  opinion  merely — opinions  as  to 
current  market  values  furnishing  the  most  common  ex- 
ample— will  not  constitute  ground  for  an  action  of  de- 
ceit, for  the  reason  that  the  vendee,  knowing  the  nature 
of  such  expressions,  has  no  right  to  rely  upon  them. 
He  should  inquire  and  examine  for  himself. — Camp  v. 
Camp,  2  Ala.  632,  36  Am.  Dec.  423. 

"A  man  who  relied  on  such  affirmations,  made  by  a 
person  whose  interest  might  so  readily  prompt  him  to 
invest  his  property  with  exaggerated  value,  does  so  at 
his  peril,  and  must  take  the  consequences  of  his  impru- 
dence."— Kerr  on  Fraud  and  Mistake,  84. 

But  while  the  value  of  property  is  generally  a  mat- 
ter of  opinion,  yet  if  the  purchaser  states  his  ignorance 
and  invites  the  opinion  of  the  vendor,  as  alleged  in  the 
complaint  under  consideration,  thus  in  effect  giving  the 
vendor  to  understand  that  he  relies  upon  that  opinion, 
and  putting  upon  him  the  onus  of  confidence  imposed 
and  the  responsibility  of  making  a  definite  statement, 
the  vendor  is  not  bound  to  assume  the  burden  or  to  an- 
swer ;  but  if  he  does,  and  his  answer  exceeds  the  license 
of  those  vague  commendations  which  do  not  imply  un- 
true assertions  concerning  matters  of  direct  observation, 
his  answer  must  speak  the  truth.  Under  such  circum- 
stances the  affirmation  of  a  definite  opinion  as  to  value 
becomes  an  affirmation  of  fact,  that  is,  of  the  fact  of  a 
bona  fide  opinion;  and  if  it  is  falsely  and  fraudulently 
made  "to  mislead  or  cheat  another,  to  abuse  his  confi- 
dence, or  to  blind  his  judgment,  it  is  in  law  and  morals 
as  reprehensible  as  if  any  other  fact  were  affirmed  for 
the  like  puri)ose." — Fitchhins  v.  Eddy,  4  ilason,  423,  Fed. 
Cas.  Xo.  13,342;  Kerr  on  Fraud  and  :Mistake,  S7  Mont- 
gomcni  So,  Ry.  r.  Matthews,  77  Ala.  357,  54  Am.  Rep. 
60;  Wilcox  r.  Hendcrsoru  64  Ala.  535;  Camp  v.  Camp, 
supra:  f^imar  r.  Canaday,  53  N.  Y.  298,  13  Am.  Rep. 
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523.     The  demurrers  to  the  counts    mentioned    above 
were  properly  overruled. 

Whether  a  representation  in  the  form  of  an  opinion 
implying  some  knowledge  of  facts  shall  be  held  for  an 
opinion  merely,  or  was  intended  for  acceptance  as  a 
statement  of  fact,  is  in  general  a  question  to  be  deter- 
mined by  the  jury  on  consideration  of  all  the  surround- 
ings.— Moses  V.  Katzeiiherger,  supra;  Tabor  v.  Peters, 
supra.  So,  likewise,  w^hether  an  opinion  has  been  elicit- 
ed under  such  circumstances  of  confidence  as  to  induce 
the  vendee  to  forbear  independent  inquiry  is  a  question 
for  the  jury. 

Clearly  plea  3  stated  a  good  defense,  for  it  contained, 
among  other  things,  a  categorical  denial  that  defendant 
made  to  plaintiff  any  representation  of  any  kind  con- 
cerning the  value  of  the  bonds  and  stocks,  That  denial 
was  equivalent  to  the  general  issue,  which  was  also 
pleaded  in  due  form.  The  error  of  sustaining  the  de- 
murrer was  harmless. 

Pleas  i  and  5  were  bad  for  reasons  which  may  be 
found  in  the  principles  of  law  stated  above  in  connec- 
tion w  ith  the  rulings  on  the  sufficiency  of  the  several 
counts  upon  w^hich  the  case  was  tried. 

Charges  9  and  12,  requested  by  the  defendant,  sought 
to  limit  the  inquiry  as  to  fraudulent  representations  to 
one  certain  occasion  during  the  negotiation  which  led 
up  to  the  sale.  But  there  was  evidence  of  similar  rep- 
resentations made  on  the  occasion  when  the  saje  was 
consummated.  Appellant  contends  that  these  last  al- 
leged representations  Avere  made,  if  at  all,  after  the  sale, 
and  his  testimony  went  to  support  this  contention;  but 
the  evidence  for  appellee  tended  to  show  that,  though 
the  terms  of  the  sale  had  been  agreed  upon,  yt't  tlie  agree- 
ment was  tentative  only,  that  there  had  been  no  delivery 
and  acceptance  of  the  bonds  and  stocks,  without  which 
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there  was  nothing  to  suggest  that  the  parties  intended 
the  title  to  pass,  that,  in  short,  until  the  actual  delivery 
the  contract  of  sale  rested  in  negotiation,  so  that  either 
party  was  ret  at  liberty  to  withdraw  entirely  or  to  seek 
new  inducements,  and  that,  while  the  negotiations  were 
at  this  stage,  plaintiff's  agent,  acting  in  the  premises  for 
plaintiff,  again  demanded  of  defendant  further  assur- 
ance as  to  the  value  of  the  bonds  and  stock.  Defend- 
ant's final  response,  made  under  those  circumstances, 
in  line  with  the  representations  charged  in  the  com- 
plaint, and  similar  to  those  which  the  testimony  tend- 
ed to  show  had  been  made  on  previous  occasions,  was 
relevant  and  proper  for  consideration  by  the  jury  These 
charges  were  properly  refused. 

The  proposition  of  charge  10  failed  to  take  account  of 
one  certain  aspect  of  the  evidence,  and  was  too  broadly 
stated  in  favor  of  the  defendant.  In  Pomeroy-s  E(iuity 
Jurisprudence,  §  892,  the  law  is  stated  to  be  that :  If,, 
after  a  representation  of  fact,  however  positive,  the 
party  to  whom  it  was  made  institutes  an  inquiry  for 
himself,  has  recourse  to  the  proper  means  of  obtaining 
information,  and  actually  learns  the  real  facts,  he  can- 
not claim  to  haxe  relied  upon  the  misrepresentation,  and 
to  have  been  misled  by  it.  Such  claim  would  simply 
be  untrue." 

But  it  wonld  seem  to  be  clear  that  if  the  vendee,  after 
inquiry  which  proves  unavailing  or  unsatisfactory,  goes 
to  the  vendor  demanding  assurance,  the  question  wheth« 
er  he  relied  on  an  assurance  so  obtained  must  be  one  for 
the  jury.  It  appeared  that  at  an  early  stage  of  the  ne- 
gotiation plaintiff  communicated  with  its  bankers  in 
Mobile,  asking  them  to  make  inquiry  in  New  York  as 
to  the  value  of  the  bonds  and  stwks  of  the  Norfolk  & 
Southern  Railway.  But  it  sihmus  that  in  the  memoran- 
dum, which  plaintiff's  agent  made  at  defendant's  dicta- 
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tion  for  the  purpose  of  investigation,  a  mistake  occur- 
red in  describing  the  bonds  of  the  railway  company,  of 
which  there  were  several  issues — though  how  this  mis- 
take occurred,  and  whether  it  made  any  real  difference 
in  the  value  of  the  bonds,  was  left  in  doubt — and  that 
the  answer,  relating  to  bonds  only,  and  omitting  any  ref- 
erence to  stock,  indicated  a  more  or  less  doubtful  value, 
approximating,  however,  the  price  demanded  and  re- 
ceived by  defendant.  Subsequently  plaintiff,  according 
to  the  tendencies  of  its  evidence,  required  defendant  to 
make  statements  as  to  the  value  of  the  stocks  and  bonds. 
Defendant  denied  the  alleged  representations  in  toto. 
Whether  plaintiff  was  justified  in  relying  upon  state- 
ments elicited  under  these  circumstances  as  representa- 
tions of  fact  or  of  bona  flde  opinion,  if  any  w^ere  made,, 
and  whether  plaintiff  did  in  fact  rely  in  material  part 
upon  them,  or  wholly  upon  information  gained  froni 
other  sources,  were  questions  for  the  jury.  But  the 
charge  in  question,  construed  in  connection  \sith  the 
evidence,  might  have  misled  the  jury  to  conclude  the 
case  against  plaintiff  on  the  bare  fact  that  it  had  made 
the  inquiry  of  its  bankers  above  mentioned.  It  was  well 
refused. 

There  is  a  degree  of  obscurity  in  charge  13  requested 
by  defendant  arising  out  of  the  use  of  the  phrase  "as  to 
the  value  of  its  property."  If,  however,  the  charge  be 
read  as  asserting  the  proposition  that  the  defendant  was 
entitled  to  a  verdict  if  the  plaintiff  did  not  rely  at  all 
upon  defendant's  representation  as  to  the  value  of  his 
bonds  and  stock,  and  so  appellants  reads  it,  it  was  suf- 
ficiently covered  by  other  charges  given  for  defendant 
and  there  was  no  error  in  refusing  it. 

Thus  far,  in  discussing  the  principles  of  law  deemed 
to  underly  plaintiff's  asserted  cause  of  action,  we  have, 
for  mere  convenience  of  statement,  treated  the  transac- 
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tion  at  issue  as  though  it  were  a  sale  of  bonds  and  stocks 
by  defendant  to  plaintiff  at  an  agreed  price.    For  the 
purpose  of  the  statements  already  made,  this  method 
was  not  improper  or  misleading. — Ehistem  v.  Marshall, 
supra.    Coming  now  to  the  question  of  the  measure  of 
damages  and  some  rulings  on  the  evidence  which  have 
been  assigned  for  error,  it  is  necessary  in  the  considera- 
tion of  the  position  taken  by  appellant  to  have  regard 
for  the  transaction  more  precisely  as  it  was.     In  this 
connection  it  is  noted  that  plaintiff  and  defendant  en- 
teral into  no  contractual  relations.    They  each  contract- 
ed with  the  McGowins.  but  not  with  each  other.     De- 
fendant, therefore,  could  be  held  to  respond  in  damages 
to  plaintiff  in  an  action  of  tort  only,  and  this  on  the 
theory  that  by  the  fraud  he  had  induced  plaintiff  to  en- 
ter into  the  trade  with  the  McGowins.     In  large  part 
the  transaction  as  between  the  plaintiff  and  the  Mc- 
Gowins was  a  barter  or  exchange    of    properties,    and 
amounted  in  effect  to  this,  that  plaintiff  gave  its  sawmill 
property  in  exchange  for  the  McGowins'     bonds     and 
stocks,  plus  a  sum  of  money  paid  and  to  be  paid.    The 
bonds  were  taken  in  the  trade  at  95,  the  stock  at  80,  per 
centum  of  their  face  value.    Defendant  offered  to  prove 
the  value  of  the  mill  property,  and  we  may  assume  that 
his  witnesst^s  would  have  testified  that  it  was  worth  less 
than  the  agi'eed  estimate  of  its  value,  viz. :  $200,000.  He 
excepted  to  the  court's  adverse  rulings.    The  court,  in- 
structing the  jury  along  the  same  line,  laid  down  the 
measure  of  damages  as  the  difference  between  the  rep- 
resented value  of  the  stocks  and  bonds  and  their  actual 
value  at  the  time  of  the  sale,  with  interest.    These  rul- 
ings are  assigned  for  error. 

Appellant's  insistence  in  respect  to  the  proper  meas- 
nre  of  damages,  in  an  action  of  deceit  by  vendee  against 
vendor,  is  that  to  make  the  vendee  whole  it  is  only  nec- 
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essary,  and  therefore  just,  that  the  vendee  have  the  dif- 
ference between  that  which  he  had  before  and  that 
which  he  had  after  the  purchase ;  that  is,  he  should  have 
the  difference  between  the  value  of  the  thing  purchased 
and  the  price  paid,  or,  in  case  of  an  exchange,  the  dif- 
ference between  the  value  of  what  he  was  fraudulently 
induced  to  part  w^ith  and  the  value  of  what  he  got.  This 
may  be  the  rule  of  the  federal  courts,  of  some  of  the 
state  courts,  and  seems  to  be  the  rule  in  England. — Suth- 
erland on  Damages,  §  1172;  20  Cyc.  135.  But  the  rule 
sustained  by  the  great  weight  of  authority  in  this  coun- 
try is  that  the  vendor  must  make  good  his  representa- 
tion as  though  he  had  given  a  warranty  to  that  effect, 
that  damages  must  be  measured  by  the  difference  be- 
tween the  actual  value  of  the  property  at  the  time  of  the 
sale  or  exchange  and  is  represented  value. — Sutherland, 
1171;  20  Cyc,  132.  We  think  our  own  cases  lend  sup- 
port to  this  statement  of  the  proper  rule. — Foster  v. 
Kennedy,  38  Ala.  359,  81  Am.  Dec.  56 ;  Thompson  v.  Bell, 
37  Ala.  438;  Kelly  v,  Allen,  34  Ala.  663;  Gibson  v.  Mar- 
quis,  29  Ala.  668 ;  Stow  v.  Bozeman,  29  Ala.  397.  This 
rule,  evidently,  derived  from  the  law  of  contract,  gives 
the  purchaser  "the  benefit  of  his  bargain,"  and  is  based 
upon  the  consideration  that  in  good  morals  he  is  entitled 
to  that  benefit.  Appellant,  adverting  to  the  fact  that 
he  was  not  a  party  to  any  contract  with  appellee,  urges 
that  as  a  special  reason  why  the  rule  of  the  federal 
courts  should  be  adopted  in  this  case.  But  if  we  are  to 
observe  the  rule  which  has  become  firmly  established  in 
the  great  majority  of  the  courts  in  this  country — and  it 
seems  to  us  to  be  a  very  just  rule — we  can  find  no  suflS- 
cient  reason  for  taking  this  case  without  its  operation. 
As  pointed  out  in  Potter  v.  Necedah  Lumber  Co.,  105 
Wis.  25,  80  N.  W.  88,  81  N.  W.  118:  "The  foundation 
principle  upon  which  all  rules  for  determining  damages 
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in  a  case  of  actionable  fraud  rests  is  that  the  wronged 
party  is  to  be  compensated  for  the  loss  he  sustained  by 
the  fraud  to  the  extent  of  the  natural  and  proximate 
consequences  of  the  wrong," 

And  the  difference  in  the  two  rules  above  stated  arises 
out  of  different  conceptions  of  proximate  consequence. 
The  most  general  conception  is  that  the  vendee  is  enti- 
tled to  "the  benefit  of  his  bargain/'  and  a  loss  of  that 
benefit  is  a  consequence  of  the  fraud.  This  transaction 
was  in  part  a  barter  of  properties ;  but  the  rule  in  such 
cases  is  the  same  as  where  there  is  a  sale.  Defendant 
was  not  a  party  to  the  contract ;  but  he  was  in  a  most 
material  way  a  party  to  the  negotiation  from  which  it 
resulted.  Even  if  he  had  been  without  interest  in  the 
outcome,  he  would  have  been  responsible  for  the  conse- 
quences of  a  representation  known  to  be  false  and  made 
to  induce  the  sale.  This  doctrine  is  stated  in  strong 
language  by  Stone,  J.,  in  Ehistein  v.  Marshall,  supra. 
But  the  facts  of  this  case,  assuming  that  the  jury  cor- 
rectly  interpreted  the  evidence  in  accordance  with  this 
appellee's  contention,  take  it  far  beyond  the  require- 
ments of  that  doctrine.  It  is  entirely  plain  that  there 
would  have  been  no  contract  but  for  defendant's  inter- 
vention, and  it  may  be  assumed  that  his  course  was  in 
part  at  least  controlled  by  anticipation  of  advantage  to 
himself.  He  was  making  a  large  investment  of  cash  cap- 
ital besides  the  value  of  his  bonds  and  stocks.  He  inves- 
tigated the  value  of  the  mill  property  on  his  own  ac- 
count. The  McOowins  were  dependent  upon  him.  He 
was  thus  in  a  position  to  dictate,  and  did  in  fact  dictate^ 
substantially  the  entire  contract;  that  is,  in  the  situa- 
tion of  the  parties,  this  particular  contract  could  not 
have  been  made  without  his  approval.  It  seems  clear 
that  on  the  general  doctrine  of  the  cases,  to  which  the 
facts  in  evidence  lend  moral  weight,  plaintiff  was  en- 
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titled  to  the  benefit  of  the  bargain  which  defendant,  ac- 
cording to  one  tendency  of  the  testimony,  has  fraudu- 
lently helped  to  impose  upon  it,  and  that  the  trial  court, 
in  its  rulings  on  the  evidence,  and  in  its  instruction  to 
the  jury  on  the  measure  of  damages,  committed  no  er- 
ror. Our  conclusion  is  that  the  case  was  properly  sub- 
mitted to  the  jury  for  decision,  and  that  the  judgment  be 
affirmed. 
Affirmed. 

Andbbson,  C.  J.,  and  McClellan  and  Somerville^ 
JJ.,  concur. 


Ex  Parte  Hudgins. 

Assvanpsit. 

(Decided  June  11,  1914.     Rehearing  denied  July  2,  1914. . 
65  South.  959.) 

1.  Judgment;  Opening  or  Vacating;  Insufficiency  of  Complaint. — 
If  any  count  of  the  complaint  stated  a  cause  of  action  a  motion  to 
vacate  a  judgment  on  the  ground  that  the  complaint  stated  no  cause 
of  action,  is  proi)erly  overruled. 

2.  Judges;  Official  Bond;  Failure  to  Collect  Tax;  Ac(io».— The 
county  could  sue  the  probate  judge  who  failed  to  collect  the  tax  on 
the  mortgage  as  required  by  subdivision  7,  section  2082,  Code  1907, 
and  also  the  sureties  on  his  official  bond  for  its  share  of  such  tax. 
(Sections  2473  and  o475,  Code  1007)  ;  since,  although  the  tax  was 
levied  by  the  state,  it  is  levied  for  tlie  benefit  of  the  county  in  the 
proportion  of  one-third  thereof. 

3.  Action;  Splitting  Cause. — The  bringing  of  such  an  action  for 
one-third  of  the  tax  did  not  violate  the  rule  against  splitting  a  cause 
of  action,  as  the  failure  of  the  judge  to  collect  the  tax  created  a 
distinct  breach  of  his  duty  to  the  county  as  well  as  to  the  state,  giving 
rise  to  a  separate  and  distinct  injury,  each,  therefore,  having  a  sepa- 
rate cause  of  action. 

(May field,  J.,  dissents.) 

Certiorari  to  Court  of  Appeals. 
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Pickens  County  sued  L.  C.  Hudgins,  and  his  official 
bond,  for  the  failure  to  collect  a  certain  mortgage  tax, 
and  had  judgment  thereon.  Defendant  moved  for  an 
order  to  vacate  such  judgment  and  appealed  to  the 
Court  of  Appeals  from  a  denial  of  such  motion.  The 
Court  of  Appeals  affirmed  the  action  of  the  lower  court, 
and  Hudgins  petitions  for  certiorari  to  revise  such  judg- 
ment.    Writ  denied. 

See  Hudgins  v.  Pickens  Cownty,  10  Ala.  App.  377,  64 
Ala.  472. 

Oliver,  Veeneb  &  Rice,  Cubby  &  Robinson,  and  J. 
Manly  Foster,  for  appellant.  Only  the  state  may  sue 
the  judge  of  probate  for  a  failure  to  collect  the  taxes  re- 
quired on  the  filing  of  a  mortgage  for  record. — General 
Acts  1903,  p.  327.  The  duty  is  not  divisible,  and  to  al- 
low a  recovery  for  one-third  of  the  amount  would  be  al- 
lowing the  splitting  of  the  cause  of  action, — K.  C.  M.  & 
B.  V.  Roherson,  109  Ala.  296.  As  to  other  mattera  in- 
sisted on,  see  brief  of  attorneys  for  appellant  in  the  re- 
port of  this  case  in  10  Ala.  App.  377. 

Patton  &  Patton,  for  appellee.  For  brief  of  counsel, 
see  report  of  this  case. in  10  Ala.  App.  377. 

GARDNER,  J.— From  the  order  of  the  trial  court 
overruling  motion  of  defendants  in  case  of  Pickens 
County  V,  L.  C,  Hudgins^  et  al^  10  Ala.  App.  377,  64 
South.  472,  to  have  set  aside  and  vacated  the  judgment 
rendered  against  said  defendants,  petitioners  herein 
prosecuted  an  appeal  to  the  Court  of  Appeals,  and  the 
judgment  of  the  court  below  was  there  affirmed.  This 
ruling  of  the  Court  of  Appeals  we  are  ask<?d  to  review. 

The  complaint  contained  four  counts  stating  in  vari- 
ous manner  the  cause  of  action.    The  insistence  of  peti- 


Digitized  by  VjOOQ iC 


188]  OF  ALABAMA.  143 

[Ex  Parte  Hudglns.] 

tioners  is  that  the  complaint  states  no  cause  of  action, 
and  therefore  the  judgment  is  void  and  should  be  vacat- 
ed. Confessedly,  of  course,  if  any  one  count  of  the  com- 
plaint states  a  cause  of  action,  then  the  rulings  of  the 
court  are  correct. 

The  suit  is  by  Pickens  county  and  against  the  judge 
of  probate  of  said  county  and  his  official  bondsmen,  and 
counts  upon  a  failure  of  the  said  probate  judge  to  collect 
the  tax  properly  due  upon  the  filing  for  record  of  a  cer- 
tain mortgage.  For  convenience  we  here  copy  a  portion, 
of  the  fourth  count  of  the  complaint,  omitting  what  we 
deem  immaterial  for  this  purpose :  "And  plaintiflE  avers 
that  the  defendant  L.  C.  Hudgins  did  fail  to  discharge 
the  duties  of  judge  of  probate  for  said  Pickens  county, 
Ala.,  in  this,  that  on,  to  wit,  the  6th  day  of  December, 

1906,  there  was  filed  with  the  defendant  L.  C.  Hudgins, 
as  judge  of  probate,  for  said  Pickens  county,  Ala.,  a 
mortgage,  deed  of  trust,  or  instrument  in  the  nature  of  a 
mortgage  or  deed  of  trust,  given  to  secure  the  payment  of 
?1,500,000  by  Alabama,  Tennessee  &  Northern  Railway 
Company  to  Knickerbocker  Trust  Company,  trustee,  con- 
veying real  estate  and  personal  property  situated  in  the 
state  of  Alabama,  that  said  mortgage,  deed  of  trust,  or 
instrument  in  the  nature  of  a  mortgage  was  received  for 
record  by  defendant  L.  C.  Hudgins,  and  recorded  in  rec- 
ord of  mortgage  book  46,  on  pages  1  to  32  inclusive ;  that 
said  defendant,  L.  C.  Hudgins,  as  judge  of  probate  for 
said  county,  failed  and  refused  to  collect  the  tax  provided 
for  in  section  2082,  subd.  7,  of  the  Code  of  Alabama  for 

1907,  or  in  section  3911  of  the  Code  of  1896,   and  has 
wholly  failed  to  account  to  plaintiff  for  its  part  of  the  • 
mortgage  tax  due  under  said  mortgage ;  wherefore  this 
suit." 

By  subdivision  7  of  section  2082  of  Code,  1907,  it  is 
provided  that  no  mortgage,  deed  of  trust,  etc.,  shall  be 
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Teceived  for  record  without  the  payment  of  the  privi- 
lege tax  of  15  cents  for  each  f  100  of  indebtedness  or  por- 
tion thereof  secured  thereby.  The  official  duty  is  there- 
fore clearly  placed  upon  the  judge  of  probate  to  receive 
and  record  the  said  mortgage,  deed  of  trust,  etc.,  when 
the  tax  is  paid  and  equally  clear  is  his  duty  not  to  re- 
ceive the  same  for  record  until  said  tax  is  paid.  He  re- 
ceives compensation  of  5  per  cent,  of  the  amount  collect- 
•ed  for  such  services.  By  subdivision  7(E)  it  is  provided 
that  of  the  taxes  thus  collected  by  the  probate  judge 
there  shall  be  paid  to  the  county  treasurer  of  the  coun- 
ty in  which  such  taxes  are  collected  one-third  of  the 
amount  collected  by  him,  to  be  accounted  for  by  him, 
and  the  remaining  two-thirds  to  the  state  treasurer. 

The  county  is  therefore  to  receive  one-third  of  this 
tax,  and,  as  we  have  seen,  it  is  the  duty  of  the  judge  of 
probate  to  collect  the  same  and  not  to  receive  for  record 
the  said  instrument  until  and  unless  said  tax  is  paid. 

It  is  insisted  by  counsel  that  this  tax  is  levied  by  the 
state  and  the  omission  of  the  probate  judge  to  collect  the 
same  was  a  violation  of  the  duty  that  he  owed  to  the 
state,  a;nd  for  this  reason  that  the  action  could  not  be 
maintained  by  the  county. 

We  do  not  agree.  True,  the  tax  is  levied  by  the  state. 
Indeed,  all  taxation  either  comes  directly  from  the  state 
or  through  some  subdivision  of  the  government  receiving 
authority  from  the  state.  In  either  event  the  state  is 
the  fountain  source  of  taxation.  In  the  instant  case  the 
tax  is  levied  for  the  benefit  of  the  county  one-third  there- 
of, for  the  benefit  of  the  state  two-thirds  thereof,  just  a« 
•much  so  as  if  it  had  been  so  written  in  so  many  words. 
We  are  of  the  opinion  that  the  case  of  State  v.  Adier,  123 
Ala.  87,  26  South.  502,  cited  in  opinion  of  the  Court  of 
Appeals,  fully  supports  the  conclusion  there  reached. 
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By  section  2473,  Code,  it  is  provided  that  for  any 
breach  of  an  official  bond  of  any  officer  of  this  state  the 
penK>n  aggrieved  may  sue  in  his  own  name,  assigning  the 
appropriate  breach. 

Section  5415,  Code  1907,  provides  that  all  bonds  given 
by  judges  of  probate  may  be  sued  on  by  any  one  sustain- 
ing an  injury  by  reason  of  any  neglect  or  omission  of 
such  officer  to  take  sufficient  surety  from  executor,  etc., 
or  by  failure  of  such  judge  to  perform  any  other  official 
duty. 

We  do  not  think  the  authorities  cited  by  counsel  as  to 
{splitting  up  a  cause  of  action  are  applicable  here.  It  is 
the  duty  of  the  judge  of  probate  to  collect  this  tax,  one- 
third  for  the  benefit  of  the  county  and  two-thirds  for  the 
l»eneiit  of  the  state.  A  failure  and  refusal  on  his  part 
to  do  so  { as  allegiHl  in  said  count  4 )  creates  a  distinct 
breach  of  duty  to  the  county  and  to  the  state,  giving  rise 
to  distinct  and  separate  injury,  and  each  therefore  being 
a  separate  cause  of  action.  Otherwise,  and  if  insistence 
of  counsel  he  followinl,  then  should  the  probate  judge  re- 
ceive and  collect  and  pay  over  to  the  state  only  the  two- 
thirds  of  the  tax  which  is  for  the  benefit  of  the  state,  and 
fail  and  refuse  to  collect  the  one-third  for  the  county, 
then  the  latter  would  l)e  without  remedy  for  such  breach 
of  official  duty,  though  suffering  the  loss  of  the  one-third 
of  said  tax. 

The  foregoing  expresses  the  views  of  the  majority  of 
the  court.  Justice  Mayfield  dissents  and  expresst^s  his 
views  in  his  opinion  which  follows.  He  does  not  seem, 
however,  to  rest  his  dissent  upon  the  line  of  argument 
followed  by  counsel  for  petitioner,  but  rather  upon  the 
theory  that  the  county  has  no  rights  whatever  until  the 
tax  is  actually  collected,  that  the  pi»l>ate  judge  is  act- 
ing exclusively  for  the  state  and  not  for  the  county,  and 
that  in  this  matter  he  owes  no  dutv  to  the  countv  until 
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the  money  is  actually  collected.  Of  course,  we  fail  to 
see  the  force  of  this  reasoning.  We  have  shown  it  is  the 
duty  of  the  judge  of  probate  to  collect  this  tax  and  pay 
this  one-third  thereof  to  the  county,  and  it  is  his  duty 
not  to  receive  the  instrument  for  record  until  the  tax  is 
so  paid.  For  this  he  receives  compensation.  It  certain- 
ly must  be  admitted  that  his  failure  and  refusal  to  col- 
lect the  tax  constitutes  a  breach  of  his  official  duty. 
Any  person  aggrieved  may  sue  for  such  breach  The 
state  has  levied  this  tax,  one-third  thereof  for  the  benefit 
of  the  county.  We  are  wholly  unable  to  see  how  it  can 
be  contended  that  the  county  for  whose  benefit  the  one- 
third  of  that  tax  is  levied  is  not  interested  in  seeing  to 
it  that  the  tax  is  in  fact  collected.  Surely  the  quantity 
of  the  tax  can  have  no  bearing  upon  the  logic  of  the 
case.  Therefore,  had  this  subdivision  provided  that  all 
of  the  tax  should  be  paid  to  the  county,  could  it  then  be; 
said  that  the  county  had  no  interest  in  the  same  until 
actually  collected?  Clearly  not.  The  fact  that  a  por- 
tion only  goes  to  the  county  and  a  portion  to  the  state 
clearly  should  not  change  the  logic  of  the  situation.  As 
shown  previously  herein,  if  this  reasoning  be  followed, 
then  the  judge  of  probate  could  only  collect  two-thirds 
of  the  tax  and  pay  the  same  over  to  the  state.  The  state 
would  then  be  satisfied  in  law  because  paid  in  full  and 
could  not  complain.  He  may  then  fail  and  refuse  to 
collect  the  one-third  due  the  county.  The  county  reads 
the  provision  of  the  law  whereby  it  is  said  that  it  is  the 
duty  of  the  probate  judge  to  collect  the  whole  tax  and 
pay  over  one- third  to  the  county,  and  yet  the  dissent- 
ing opinion  says  to  the  county  that  it  has  no  rights,  no 
interest,  because  the  money  has  not  been  actually  col- 
lected. Little  comfort  here  for  the  county ;  yet  this  is, 
as  we  view^  it,  the  logical  result  of  the  views  as  therein 
expressed.    The  dissenting  opinion  asks,  '^How  can  the 
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couoty  have  a  remedy  until  it  has  a  right?*'  The  answer 
of  course  is  that  the  county  has  a  right,  has  an  interest, 
in  the  discharge  of  this  official  duty,  the  collection  of 
this  tax,  and  is  injured  by  a  bi-each  of  this  duty,  and  it 
is  our  opinion  the  views  of  our  dissenting  Brother  would 
lead  to  a  denial  of  a  remedy  for  this  right. 

True  the  history  of  this  case,  as  presented  by  the  rec- 
ord, and  former  disposition  of  the  siime  ( Hudgins,  et  aL 
r.  Pickens  County.  [App.]  62  South.  995),  might  dis- 
close that  a  hardship  will  result  from  the  conclusion 
here  reached.  We  do  not  think  this  result  can  be  said  to 
follow  as  the  fault  of  the  law  or  the  courts.  With  this, 
however,  of  course,  we  cannot  here  be  concerned.  It  is 
an  expression,  often  used  that  **hardships  make  ship- 
wreck of  the  law."  We  have  here  but  one  duty,  and  that 
is  to  declare  the  law,  and  this  is  resolved  here  into  one 
question ;  that  is,  whether  or  not  any  one  count  of  the 
complaint  states  a  cause  of  action.  If  so,  then  we  have 
no  other  duty  to  perform  save  to  deny  the  writ.  This  is 
our  conclusion. 

Writ  denied.  All  the  Justices  concur,  except  May- 
nELD,  J.,  who  dissents. 

MAYFIELD,  J.— (dissenting).— It  is  here  decide<l 
that  a  county  can  maintain  an  action  against  a  probate 
judge  for  a  failure  to  collect  the  full  amount  of  taxes 
for  recording  a  mortgage  provided  for  by  subdivision  7 
of  section  2082  of  the  Code.  I  do  not  believe  this  is 
now  the  law,  or  that  it  ought  to  be  the  law,  and  I  can- 
not concur. 

This  is  not  an  action  to  recover  taxes.  It  is  an  ac- 
tion to  recover  damages  from  an  officer  for  failure  to 
collect  taxes.  The  cause  of  action  is  in  tort.  The  form 
of  action  is  ex  contractu ;  but  the  cause  of  action  is  ex 
delicto. 
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This  mortgage  tax  is  not  levied  by  the  county  nor  by 
the  probate  judge;  it  is  levied  by  the  state;  but  the  law 
requires  the  probate  judge  to  collect  and  distribute  it, 
a  part  to  the  state  and  a  part  to  the  county.  It  is  the 
state  that  enjoins  the  duty  of  collecting,  and  not  the 
county.  The  county  has  no  right,  duties,  or  liabilities, 
as  to  the  collecting  of  this  tax.  It  is  levied  and  collect- 
ed as  a  state  tax  and  not  as  a  county  tax.  It  is  true  that 
after  it  is  collected  a  part  of  it  is  disbursed  to  the  coun- 
ties in  which  the  property  mortgaged  is  situated.  Until 
the  tax  is  collected,  the  county  has  no  interest,  rights, 
duties,  or  liabilities.  It  cannot  compel  the  collection  of 
the  tax,  because  the  collection  is  the  inception  of  the 
county's  rights  in  the  premises.  To  hold  otherwise 
would  be  like  holding  that  a  child  may  sue  its  parent 
for  failing  to  collect,  or  to  make  money,  on  the  ground 
that  if  the  parent  had  collected  or  made  the  money  the 
child  would  be  given  a  part  of  it. 

The  probate  judge,  in  ascertining  the  amount  of  the 
mortgage  tax,  and  collecting  it,  is  acting  wholly  and  ex- 
clusively for  the -state  and  not  for  the  county.  In  this 
matter  he  owes  no  duty  to  the  county.  After  he  collects 
the  money,  he  does  owe  a  duty  to  the  county  of  paying 
into  its  treasury  one-third  of  the  tax ;  but  that  duty  does 
not  and  cannot  arise  until  the  money  is  actually  col- 
lected. 

The  only  breach  of  duty  alleged  or  attempted  to  be 
alleged,  in  any  count  of  the  complaint,  is  in  the  failure 
to  collect  the  tax.  The  duty  owing  for  this  is,  by  law, 
exclusively  to  the  state;  there  is,  and  can  be,  no  duty 
owing  the  county,  as  to  ascertaining  the  correct  amount 
and  collecting  it.  His  oflScial  bond  does  not  make  the 
probate  judge  or  his  sureties  liable  for  anything,  for 
which  the  judge  would  not  be  liable  without  a  bond.  As 
was  said  in  Irion,  et  al,  t\  Lctrl^,  56  Ala.  193,  it  was  not 
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the  intention  of  the  Legislature  to  increase  the  officer's 
liability  to  civil  suits  in  requiring  official  bonds,  nor 
does  the  bond  make  that  actionable  which  would  not  be 
actionable,  but  for  the  bond.  The  sole  effect  of  the  bond 
is  to  make  the  sureties  liable  for  certain  wrongful  acts 
or  derelictions  of  the  officer.  The  bond  never  adds  to  or 
increases  the  liability  of  the  officer,  but  only  makes  the 
sureties  civilly  liable  for  some  of  his  wrongful  acts. 

Suppose  there  was  no  official  bond  in  this  case  would 
any  one  ever  suspect,  much  less  decide,  that  the  county 
could  sue  the  probate  judge  in  tort  for  failure  to  dis- 
charge his  public  duty  of  correctly  ascertaining  the 
amount  of  the  mortgage  tax  and  of  collecting  it  in  full? 
If  the  county  cannot  maintain  such  an  action  of  tort 
against  the  probate  judge,  then  it  cannot  maintain  an 
action  on  his  official  bond,  when  the  only  breach  at- 
tempted to  be  alleged  is  the  salf-same  tort. 

The  mere  fact  that  the  action  is  ex  contractu  does  not 
change  the  result.  The  real  and  only  cause  of  action  is 
the  alleged  tort  of  failing  to  collect  the  money.  The  of- 
ficer is  certainly  under  no  contract  with  the  county  to 
so  collect  such  taxes;  neither  does  he  owe  the  county 
any  such  duty. 

If  the  mere  fact  that  the  county  would  have  received  a 
part  of  the  tax  had  it  been  collected  gives  it  a  right  of 
action,  then  every  person  in  the  state  or  the  county  who 
would  have  receive<l  a  part  of  it  could,  for  the  same 
reason,  maintain  a  like  suit.  The  damages  in  such  a 
case  are  too  remote  to  be  recoverable. 

The  controlling  factor  in  the  case  is  entirely  overlook- 
ed by  the  court ;  and  that  is  that  the  very  inception  of 
the  county's  rights  is  the  collection;  that  until  the  mon- 
ey is  actualy  collected  by  the  probate  judge  the  county 
has  no  right  or  color  of  right — that  it  is  the  actual  col- 
lei-tion  which  confei-s  the  right.     How  can  the  conntv 
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have  a  remedy  until  it  has  a  right?  The  law  is  that 
where  there  is  a  right  there  is  a  remedy.  The  effect  of 
this  decision  is  to  hold  that,  where  there  may  be  or 
might  have  been  a  right,  there  is  now  a  remedy.  This  is  a 
dangerous  precedent,  and  ought  not  to  be  set  or  fol- 
lowed. 


Reid  V.  McElderry. 

Assumpsit, 

(Decided  June  30,  1914.     66  South.  7.) 

1.  Arbitration  and  Award ;  Action  on  Award;  Right. — Where  there 
has  been  uo  agreement  on  arbitrators,  and  the  persons  assuming  to 
act  as  such  have  made  only  a  partial  statement  of  the  account  be- 
tween the  parties,  tliere  can  be  no  recovery  on  the  alleged  award, 
although  there  has  been  an  attempted  mutual  waiver  of  technicality. 

2.  Appeal  and  Error;  Review;  Findiivg  of  Court. — W^here  the  evi- 
dence is  conflicting  and  the  trial  was  by  the  court  without  a  jury, 
the  finding  of  the  court  will  not  be  reversed  on  appeal  unless  clearly 
against  the  great  weight  of  the  evidence. 

3.  Same;  Presuniption. — Where  the  bill  of  exceptions  recites  that 
it  does  not  contain  all  the  evidence,  it  will  be  presumed  on  appeal 
that  the  evidence  not  included  in  the  bill  of  exceptions  supported  the 
finding  of  the  trial  court. 

Appeal  from  Talladega  City  Court. 

Heard  before  Hon.  Cecil  Browne. 

Assumpsit  by  T.  W.  Reid  against  G.  T.  SIcElderry  on 
the  common  counts  and  on  an  award.  Judgment  for 
defendant  and  plaintiff  appeals.    Affirmed. 

Riddle  &  Burt,  for  appellant.  The  plea  of  set-oflf  was 
proper  in  this  action. — Drennen  i\  Gilmore,  132  Ala. 
248.  The  court  should  set  aside  the  verdict. — Dargan 
V.  ITarri'S,  68  Ala.  144;  L.  ct  X.  v.  Solomon,  127  Ala. 
189. 
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Harrison  &  Welch,  for  appellee.  The  bill  of  excep- 
tions shows  that  it  omits  certain  evidence,  and  it  will 
be  presumed  that  such  evidence  sustained  the  finding  of 
the  lower  court. — Shafer  v,  Hausman,  139  Ala.  237.  The 
court  will  not  set  aside  the  finding  of  the  trial  judge  un- 
less it  clearly  appears  to  be  erroneous. — Montgomery  r. 
Masffcy,  159  Ala.  437;  Ba^s  &  Heard  r.  Clements,  60 
South.  443. 

SAYRE,  J. — Appellant  sued  appellee  on  the  common 
counts  for  services  rendered  and  for  goods  and  merchan- 
dise furnished  during  the  year  1912.  There  was  a  count 
also  which  seemed  to  proceed  as  upon  an  award  by  arbi- 
trators. Appellee  denied  any  indebtedness  and  the  case 
was  tried  by  the  court  below  without  a  jury,  the  parties 
by  their  counsel  having  agreed  that  "all  technicalities 
be  waived." 

It  is  clear  upon  the  evidence  that  appellant  could  not 
recover  upon  the  award  alleged  for  the  sufficient  reascm, 
which  appellant's  testimony  goes  to  show,  not  to  men- 
tion that  of  appellee  to  the  same  effect,  that  there  was 
no  agreement  upon  arbitrators,  nor  did  the  persons  who 
assumed  to  make  a  statement  of  the  account  between  the 
parties,  acting  evidently  under  a  misapprehension  as 
to  their  selection  for  that  purpose,  do  nu)re  than  make" 
a  partial  statement,  that  is,  they  stated  that  appellee 
was  indebted  to  appellant  in  a  sum  stated,  subject  to  cer- 
tain credits  the  amount  of  which  was  not  stated.  This, 
of  course,  was  no  award,  nor  did  it  tend  to  establish  any- 
thing as  by  legal  evidence.  We  have  referred  to  it,  how- 
ever, as  if  it  were  entitled  to  consideration,  for  the  rea- 
son only  that  appellant  appears  to  rely  upon  it,  and 
upon  the  fact  that  appellee's  son  was  one  of  the  persons 
who  assumed  to  make  the  statement,  as  greatlj-  persua- 
sive of  the  moral  status  of  a  controversv  that  was  tried 
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out  without  regard  to  technicalities.  The  investigation 
was  made  by  these  persons  without  hearing  from  appel- 
lee, and  the  authority  and  correctness  of  its  conclusion 
were  by  him  promptly  challenged.  The  so-called  award 
was  in  and  of  itself  evidence  of  nothing,  nor  did  the 
mutual  and  well-intended,  though  mistaken,  waiver  of 
technicalities  give  it  any  better  standing  as  an  instru- 
ment of  proof. 

As  for  the  merits  of  the  controverey,  so  far  as  we 
have  been  able  to  extract  them  from  the  confusion  into 
which  the  avoidance  of  technicality  has  left  the  record, 
they  depended  in  essential  part  upon  the  testimony  of 
appellant  and  appellee.  These  parties,  testifying  for 
themselves,  were  in  conflict,  the  testimony  of  each  going 
to  sustain  his  own  side  of  the  controversy.  The  record  af- 
fords no  insight  into  the  credibility  of  these  parties  such 
as  the  trial  judge  before  whom  they  testified  may  have 
had,  and  the  judgment  below  might  therefore  well  be 
sustained  on  the  ground  that,  so  far  as  we  can  see,  ap- 
pellant failed  to  sustain  the  burden  of  proof  which  rest- 
ed upon  him. 

Furthermore,  the  bill  of  exceptions  contains  a  reci- 
tal that:  "The  foregoing  was  substantially  all  of  the 
evidence  in  this  case,  and  all  the  evidence  tended  to 
show,  with  the  exception  of  certain  papers  and  commis- 
sary account  book  shown  by  bill  of  exceptions  to  have 
been  offered  in  evidence." 

The  main  difference  between  the  parties  arose  out  of 
the  business  carrid  on  at  the  commissary.  The  commis- 
sary account  book  was  kept  by  appellant  and  showed, 
or  should  have  shown,  the  principal  matters  of  differ- 
ence between  the  parties.  This  state  of  the  record  brings 
into  view  two  closelj  related  considerations  either  of 
which  affords  ample  ground  for  our  conclusion  not  to 
disturb  the  judgment  under  review:     (1)  The  judgment 
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of  the  trial  court  has  the  force  and  effect  of  a  jury  find- 
ing, and  cannot  be  reversed  in  the  absence  of  a  clear 
showing  that  it  is  against  the  great  weight  of  the  evi- 
dence; (2)  the  presumption  must  be  indulged  that  th& 
omitted  evidence  gave  support  to  the  finding  of  the  trial 
court— Shafer  v.  Uausman,  139  Ala.  237,  35  South.  691, 
an  dcases  there  cited. 
Affirmed. 

Anderson^  C.  J.,  and  McClellan  and  deGraffen- 
RiED,  JJ.,  concur. 


Winter  v.  Pollak. 

Assumpsit.  ' 

(Decidwl  June  11,  1014.     Rehearlnp  denied  July  25,  1914. 
G6  South.  11.) 

1.  Payment;  Evidence;  Burden  of  Proof. — The  administrator  of  a 
.deceased  attorney  suin^  for  Penices  rendered  by  the  attorney  has 

the  burden  of  proving  that  the  services  were  rendered  and  that  they 
had  not  been  paid  for  in  whole  or  in  part. 

2.  f<ame;  Jury  Question. — I'nder  tlie  evidence  in  this  case  it  was 
a  question  for  the  jury  whether  the  services  rendered  by  the  attorney 
for  which  his  administrator  was  suing  had  lieen  paid. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Assumpsit  by  Sallie  Winter  as  administratrix,  against 
Ignatius  Pollak.  pTudgment  for  refendant  and  plain- 
tiff appeals.    Reversed  and  remanded. 

W.  A.  Gt'NTER,  for  appellant.  Payment  is  confession 
and  avoidance,  and  of  course,  must  be  proved  by  the 
party  aiHrming  it. — 3  Brick.  Dig.  433.  The  granting  of 
the  motion  to  exclude  plaintiff's  evidence  was  error,  if 
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on  any  theory  of  the  ease  the  jury  could  have  found  for 
plaintiff.— 97  Pac.  709;  142  U.  S.  134;  6  Enc.  P.  &  P. 
444,  9449,  951-2. 

J.  B.  Brown^  for  appellee.  This  cause  should  be  af- 
firmed on  the  authority  of  the  former  appeals  in  this 
case. 

MAYFIELD,  J.— This  is  the  third  appeal  in  this 
case.  See  166  Ala.  255,  51  South.  998;  52  South.  829; 
53  South.  339,  139  Am.  St.  Rep.  33;  173  Ala.  550,  55 
South.  828.  It  was  held  on  both  of  the  other  appeals 
that  the  plaintiff  failed  to  make  out  a  prima  facie  case. 
The  decisi(m  on  each  of  the  other  appeals  was  that  there 
was  no  evidence  to  show  that  the  plaintiff's  intestate 
had  not  been  paid  for  his  services  rendered  the  defend- 
ant as  an  attorney  at  law.  The  fact  that  such  services 
were  rendere<l,  with  the  value  thereof,  was  proven,  but 
there  was  held  to  be  no  afflnnative  proof  that  they  were 
not  paid  for  when  rendered,  or  when  due  to  be  paid  for ; 
and  that  the  burden  of  proof,  in  a  case  like  this,  is  on 
the  plaintiff  to  show  that  the  services  have  not  been  paid 
for. 

Counsel  for  the  plaintiff  has  earnestly  and  ably  con- 
tended that  the  decision  of  this  court  on  the  former  ap- 
peals was  wrong  as  to  the  burden  of  proof,  in  such  cases. 
This  question  has  been  five  times  considered  by  this 
court  in  this  case,  and  the  question  has  been  each  time 
ruled  against  the  appellant.  We  deem  it  settled,  so  far 
as  this  court  is  concerned,  and  that  it  will  subserve  no 
good  end  to  further  discuss  it. 

The  nuijority  of  the  membei-s  of  the  court  are  of  the 
<^pini(;n  that  the  decision  in  this  case  is  in  accord  with 
other  prior  decisions  of  this  court  to  the  same  effect,  and 
that  the  decisions  are  correct  and  should  not  be  overrul- 
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ed.  As  has  been  shown  in  former  opinions  rendered  in 
this  case,  the  authorities  are  in  conflict  on  the  question ; 
and,  as  it  is  a  rule  of  evidence,  it  is  better  to  adhere  to 
the  rule  as  declared  by  this  court,  though  there  be  au- 
thorities to  the  contrary. 

On  a  thorough  and  careful  examination  of  all  the  evi- 
dence offered  by  the  plaintiff  on  the  last  trial,  we  have 
i-eached  the  conclusion  that  there  was  sufficient  evidence 
to  carry  the  case  to  the  jury;  that  plaintiff's  intestate 
had  not  been  paid  in  full  for  his  services  shown  to  have 
been  rendered  to  the  defendant.  A  great  number  of  let- 
tei-s  written  by  the  defendant  to  plaintiff's  intestate  and 
to  W.  A.  Gunter,  who  was  associated  with  plaintiff's 
intestate,  were  offered  in  evidence.  These  letters  were 
written  during  the  year  1903 ;  the  first  being  dated  Feb- 
ruary 28th  and  the  last  November  11th.  During  this  en- 
tire period,  according  to  these  letters,  plaintiff's  intes- 
tate was  at  work  for  defendant,  who  was  constantly  call- 
ing on  his  attorney  to  do  more.  These  letters  all  show 
that,  from  the  beginning  of  the  services  rendered  him 
until  the  close  thereof,  the  defendant  was  in  dire  finan- 
cial straits;  that  his  property  was  tied  up  in  gremio 
legis;  that  most  of  the  services  rendered  by  plaintiff's 
intestate  were  in  attempting  to  have  the  property  releas- 
ed from  the  clutches  of  the  law  and  from  defendant's 
creditors.  The  first  letter  contains  this  statement :  "1 
asked  Mr.  Curtis  to  advance  $200,  which  he  declined. 
I  am  broke.''  He  was  even  then  calling  on  plaintiff's 
intestate  for  services.  In  that  letter  defendant  touches 
on  matters  which  he  had  with  Dr.  Morrow  and  with 
Mr.  Chambers,  and  calls  on  his  attorney  for  all  kinds 
of  services,  going  on  to  state  that  he  was  broke  and 
could  not  get  an  advance  of  $200,,  and  asking  the  attor- 
ney to  see  Mr.  Pinckard,  so  that  the  client  could  obtain 
a  few  dollars  by  the  15th,  when  he  would  collect  some 
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rents.  On  March  4th  the  defendant  wrote  to  Mr.  Gun- 
ter  to  see  plaintiff's  intestate,  requesting  that  they  both 
again  urge  Moore  to  decide.  In  this  letter  he  says  that 
he  could  do  nothing,  in  some  other  cases  which  he  had, 
because  he  could  not  expect  his  attorneys  to  work  when 
he  could  not  see  his  way  clear  to  pay  them;  but,  that, 
if  Mr.  Gunter  would  take  the  chances,  he  would  make 
out  a  statement  and  give  him  the  facts.  On  this  last- 
mentioned  day  defendant  also  wrote  Judge  Winter  that 
he  was  ruined  by  the  delay  of  Moore ;  that  he  had  not  a 
dollar  in  sight,  and  urging  Judge  Winter  to  have  Moore 
decide.  On  May  5th  defendant  wrote  Judge  Winter: 
"To  send  you  the  flOO  is  out  of  the  question.  Where 
am  I  to  get  it?  But  I  am  trying  to  sell  the  Chambers 
property,  and  I  think  with  good  prospects.  ♦  ♦  ♦ 
If  you  will  push  this  matter,  we  will  have  some  money 
soon." 

On  May  7th  he  wrote  a  letter  urging  Judge  Winter 
to  help  him  in  the  Moore  matter,  and  in  others  also,  and 
on  May  15th  wrote  another  letter  urging  his  attorney 
to  attend  to  other  matters  for  him.  On  June  1st  de- 
fendant writes  and  urges  Judge  Winter  to  try  to  have 
the  property  released,  so  that  he  could  raise  money ;  and 
again,  on  August  19th,  defendant  urges  his  attorney  to 
try  to  procure  a  loan  for  him,  on  some  lands  in  Cren- 
shaw county  which  were  not  attached  by  his  creditors, 
offering  to  pay  a  commission  of  10  per  cent.,  and  saying, 
"Every  little  thing  helps  now."  On  September  10th  he 
calls  on  Winter  to  advise  as  to  defendant's  right  to  i^e- 
deem  certain  property.  In  this  letter  he  refers  to  other 
matters  which  Winter  is  attending  to  for  him ;  and  con- 
cludes :  "I  know  that  these  matters  are  trying  to  you, 
since  you  receive  no  money,  but  I  am  obliged  to  see  them 
attended  to  in  order  to  enable  me  to  protect  my  family 
and  mv  creditors." 
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On  September  11th  he  wrote  Judge  Winter  that  he 
appreciated  the  situation,  and  said,  ^'I  beg  you  to  feel 
no  hesitancy  to  quit;"  and  wrote  him  again,  on  Novem- 
ber 11th,  referring  to  the  fact  that  Judge  Winter  had 
been  to  Washington  to  see  Moore  for  defendant,  and 
stating  that  it  was  with  difficulty  he  had  raised  f  50, 
and  that  he  was  sick  and  was  without  means  of  support 
on  account  of  Moore's  delay.  This  letter,  which  is  the 
last,  he  concludes  by  saying  that :  "As  soon  as  we  can 
get  a  decision,  I  will  come  to  see  you  so  that  we  may  go 
on  with  other  matters." 

These  letters,  we  think,  were  sufficient  proof  that  de- 
fendant had  not  paid  Judge  Winter  for  his  services,  to 
carry  the  question  to  the  jury. 

The  action  is  on  the  common  counts  for  work  and 
labor  done.  The  proof  is  undisputed  that  Winter  per- 
formed the  services,  and  there  was  proof  as  to  w^hat  the 
services  were  worth.  The  only  thing  lacking  was  proof 
that  the  services  had  not  been  paid  for.  Death  has 
closed  the  lips  of  the  man  who  performed  the  services, 
and  the  law  has  closed  the  lips  of  the  man  for  whom 
they  were  performed.  On  this  account  the  proof  cannot 
be  made  as  certain,  as  to  payments,  as  in  ordinary  cases. 
The  necessities  of  the  case  require  that  other  proof  than 
the  oral  testimony  of  the  parties  to  the  transactions  Be 
resorted  to.  The  correspondence  between  the  parties, 
together  with  the  checks,  receipts,  and  other  memoran- 
da as  to  the  transactions,  is  the  very  best  proof  avail- 
able. 

The  action  is  not  on  any  particular  contract,  nor  for 
any  particular  services,  but  is  on  the  common  counts 
generally,  ror  work  and  labor  done.  While  the  only 
parol  proof  as  to  services  rendered  was  as  to  having 
the  property  released  which  was  attached  by  Billing, 
and  which  was  referred  to  Moore  to  arbitrate  and  de- 
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cide,  yet  the  letters  show  that  Judge  Winter  did  other 
services  for  the  defendant,  though  there  is  no  proof  as 
to  the  value  of  such  services. 

While,  as  before  stated,  we  think  the  letters  sufficient 
to  carry  the  question  of  nonpayment  to  the  jury,  they  do 
not  show,  of  course,  that  the  defendant  was  Winter's 
debtor  for  any  particular  amount,  or  that  that  particu- 
lar amount  was  not  paid;  but  the  parol  proof  showed 
what  the  services  were  worth,  and,  if  they  were  not  com- 
pensated for,  then,  of  course,  the  relation  of  debtor  and 
creditor  did  exist.  These  letters,  we  think,  do  show,  or 
at  least  make  it  a  question  for  the  jury,  that  the  services 
were  not  paid  for  in  full  by  the  defendant,  and  that  he 
yet  owes  something  therefor.  We  do  not  mean  to  say 
that  the  proof  is  conclusive  as  to  any  amount;  that  is 
made  a  disputed  question  of  fact;  and  the  proof  was 
sufficient  to  carry  it  to  the  jury.  While  all  of  these  let- 
tei's  were  offered  and  introduced  on  the  second  trial,  and 
were  in  the  record  when  the  case  was  decided  on  the  sec- 
ond appeal,  they  were  not  treated  in  the  opinion  nor  con- 
sidered in  deciding  the  case. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  Somer^lle  and  Gardner,  JJ.. 
concur. 
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Continental  Casualty  Co.  v.  Cunningham* 

Assumpsit. 

(Decided  May  21,  1914.    Rehearing  denied  July  25,  1914. 
66  South.  41.) 

1.  Insurance;  Accident;  Intentional  Act  of  Third  Person. — Where 
a  party  had  intelligence  enough  to  understand  the  nature  and  conse- 
quences of  his  act,  and  the  act  was  voluntary  and  resulted  in  physi- 
cal injury  to  the  person  of  the  insured,  such  injury  was  the  result  of 
an  intentional  act  within  the  policy  limiting  liability  for  injuries 
caused  by  the  intentional  act  of  another. 

2.  Sanw. — Where  the  policy  limited  liability  where  the  injury  re- 
sulted from  the  intentional  act  of  a  third  person,  and  the  evidence 
showed  that  the  insured  was  shot  by  a  third  person  undisputedly, 
and  there  was  evidence  that  at  the  time  such  third  person  was 
drunk,  and  also  evidence  as  to  the  degree  of  his  drunkenness,  the 
question  of  his  capacity  to  do  an  intentional  act  was  for  the  jury. 

3.  Same. — ^Where  insured  was  shot  by  a  third  person  who  was  flee- 
ing from  arrest  and  who  shot  at  every  one  interfering  with  his 
flight,  his  act  in  shooting  insured,  a  police  officer  attempting  to 
prevent  his  flight,  was  an  intentional  act  to  kill  insured,  whether 
ln.sured  was  know^u  to  such  third  person,  or  whether  knowing  him, 
such  third  person  mistook  him  for  someone  else  whom  he  intended 
to  shoot,  within  the  policy  limiting  liability  for  the  intentional  act 
of  a  third  person. 

Appeal  from  Calhoun  Circuit  Court. 

Heard  before  Hon.  Hugh  D.  Merrill. 

Action  by  Mary  Bee  Cunningham  against  the  Conti- 
nental Casualty  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed  and  remanded. 

The  assured  was  a  police  oflBcer  of  the  city  of  Annis- 
ton,  and  was  shot  and  killed  by  one  McGuffln,  under  the 
following  circumstances:  On  Sunday  afternoon,  June, 
1911,  the  Anniston  chief  of  police,  accompanied  by  thf* 
sheriflF,  went  into  the  house  of  McGuffln  to  arrest  him. 
He  was  sitting  on  the  porch  with  an  army  rifle  across 
his  lap  and  his  pistol  in  his  hand.  When  the  chief  of 
police  accosted  McGuffln,  he  raised  his  gun  and  fired. 
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w^hereupon  the  chief  began  firing,  and  both  emptied  their 
guns  at  each  other.  The  officers  then  retired,  the  chief 
being  wounded,  and  McGuffln  also  went  ofiE  in  another 
direction.  Other  officers  pursued  him,  and  he  carried 
on  a  running  battle,  loading  and  firing  at  his  pursuers. 
After  going  several  blocks,  he  was  seen  by  Policemen 
Cunningham  and  Dashwood,  and  Cunningham  went 
iiround  in  front  of  McGuffin,  and,  when  within  about 
15  feet  of  him,  threw  up  his  hands,  saying :  "Hold  on, 
friend ;  wait  a  minute."  Thereupon  McGuffln  raised  his 
gun,  aimed  directly  at  Cunningham,  and  shot  him 
through  the  head.  Dashwood  who  had  remained  about 
40  yards  away,  fired  at  McGuffln  as  he  walked  away, 
and  McGuffln  returned  his  fire  at  intervals  when  the 
offlcer  exposed  himself  to  view.  As  McGuffln  proceed- 
ed, he  saw  an  automobile,  towards  which  he  ran  firing 
Lis  pistol.  Its  occupant  got  out,  and  McGuffln  got  into 
the  machine,  and,  while  attempting  to  start  it,  was  shot 
and  captured.  A  number  of  witnesses  for  plaintiff  tes- 
tified as  to  McGuffln's  condition  at  or  about  the  time  of 
the  killing,  stating  variously  that  he  looked  like  he  was 
drinking,  he  was  drinking  some,  he  was  pretty  full,  was 
staggering,  talked  like  a  drunken  man,  looked  like  a 
drunken  man,  appeared  to  be  drinking  pretty  heavy, 
from  the  way  he  talked  there,  and  the  way  he  was  act- 
ing. There  was  also  evidence  of  drunken  conduct  by 
McGuffin  shortly  before  the  incidents  which  led  up  to 
the  killing  of  Cunningham.  The  complaint  avers  that 
insured  was  accidentally  shot,  while  defendant  pleads 
that  he  was  shot  by  the  intentional  act  of  McGuffln. 

The  policy  provides  as  follows: 

Part  VI — B.  If  any  of  the  losses  covered  by  this  pol- 
icy (1 )  where  the  injury  causing  the  loss  results  wholly 
or  in  part  from  voluntary  exposure  to  unnecessary  or 
obvious  risk  of  injury,  or  from  the  intentional  act  of 
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the  insured  or  any  other  person,  ♦  •  ♦  then 
*  *  *  the  amount  payable  to  be  one-fifth  of  the 
amount  which  otherwise  would  be  payable  under  this 
policy,  anything  in  this  policy  to  the  contrary  notwith- 
standing. 

The  only  question  involved  as  to  defendant's  liability 
is  whether  or  not  it  is  limited  under  the  quoted  provi- 
sion to  one-fifth  of  the  face  of  the  policy.  On  the  issue 
submitted  by  the  trial  court  to  the  jury,  their  verdict 
was  for  plaintiff  for  the  full  amount  of  the  policy.  The 
material  assignments  of  error  present  for  review  the 
propriety  of  the  several  charges  given  for  the  jury  at 
the  instance  of  plaintiff,  and  the  refusal  of  a  number  of 
charges  requested  by  defendant,  all  of  which  sufficiently 
appear  from  the  opinion. 

Knox,  Acker,  Dixon  &  Sterne,  and  M.  P.  Cornelius, 
for  appellant.  A  man's  act  in  killing  another  is  not 
rendered  unintentional  by  reason  of  the  fact  that  he 
does  not  know  who  his  victim  is. — Orr  v.  Travellers  /. 
Co.,  120  Ala.  647;  8  S.  W.  570;  88  Fed.  38;  112  N.  W. 
1065;  61  111.  App.  565;  127  U.  S.  661;  102  S.  W.  773; 
124  S.  W.  331 ;  65  Mich.  545.  The  intoxication  of  the 
assailant  would,  not  render  his  acts  unintentional. — 
Englehart  v.  State,  88  Ala.  100;  Dotson  v.  State,  62  Ala. 
141 ;  Stein  v.  Sta^,  37  Ala.  137.  There  was  no  evidence 
that  McGuffin  was  too  drunk  to  form  a  design. — McGuf- 
fin  V,  State,  59  South.  635. 

WiLLETT  &  WiLLBTT,  and  Blackmon,  Merrill  &  Wal- 
ker, for  appellee.  Cunningham  was  accidentally  killed 
within  the  terms  of  the  policy  here  sued  on. — Equitable 
L  Co.  V.  Osham,  90  Ala.  201 ;  Nat.  L.  I.  Co.  v.  Lackey, 
160  Ala.  178;  59  Am.  St.  Rep.  474;  42  L.  R.  A.  189;  127 
U.  S.  661.     The  duty  was  not  on  plaintiff  to  negative 


11—188 


Digitized  by  VjOOQ IC 


162  SUPREME  COURT  [Vol. 

[Continental  Casualty  Co.  v.  Cunningham.] 

death  or  accident  from  the  accepted  causes  embraced 
in  the  policy,  she  having  made  out  a  prima  facie  case  i^i- 
der  her  complaint— 55  L.  R.  A.  538;  4  L.  R:  A.  (N.  S.) 
636 ;  142  U.  S.  116 ;  1  Cyc.  290.  The  presumption  of  the 
law  is  that  McGuflfin's  act  was  not  intentional,  as  suicide 
and  murder  are  never  presumed. — 1  Cyc.  289  and  cases 
cited ;  Standard  L.  I,  Co.  v.  JoneSj  94  Ala.  434 ;  Piim- 
phrey  v.  State,  156  Ala.  103.  Insurance  policies  are  con- 
strued most  strongly  against  the  insurer,  and  in  favor 
of  the  insured. — National  L.  I.  Co,  v.  Lokey,  166  Ala. 
174;  54  Am.  St.  Rep.  900;  120  U.  S.  742. 

SOMERVILLE,  J. — The  primary  question  presented 
by  this  appeal  is  upon  the  interpretation  and  construc- 
tion of  that  clause  of  the  insurance  policy  which  limits 
the  amount  payable  thereunder  to  one-fifth  the  face  of 
the  policy  "w^here  the  injury  causing  the  loss  results 
wholly  or  in  part  *  ♦  ♦  from  the  intentional  act 
of  the  insured  or  any  other  person." 

What  is  an  "intentional  act"  may  seem  a  matter  of 
very  simple  solution  to  the  intelligent  layman,  but  to 
the  judge  who  is  familiar  w4th  the  learning  of  the  books, 
and  who  ventures  into  the  metaphysical  subtleties  w^hich 
incumber  judicial  definition,  the  question  is  full  of  dif- 
ficulty. 

In  its  present  application,  the  phrase  ought  to  be 
given  that  simple  and  common  sense  meaning  which  the 
parties  to  the  contract  intended  it  should  express. 

Obviously,  we  think,  this  meaning  is  not  to  be  deter- 
mined upon  a  consideration  merely  of  the  criminal  re- 
sponsibility of  the  actor,  nor  of  his  moral  accountabil- 
ity according  to  the  refined  principles  of  psychology. 

If  the  actor  has  intelligence  enough  to  understand  the 
physical  nature  and  consequences  of  his  act,  and,  with- 
out the  compulsion  of  an  irresistible  physical  force  or . 
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of  an  irresistible  insane  impulse,  consciously  directs  his 
action  so  that  the  injury  of  the  insured  is  the  natural 
or  probable  consequence  thereof,  then  that  injury  is  the 
result  of  an  intentional  act.  Of  course,  the  injury  of 
the  person  must  be  intended,  as  well  as  the  act  which 
causes  such  injury. — Orr  v.  Trtwelers'  Ins,  Co.,  120  Ala. 
647,  652,  24  South.  997.  But  it  must  always  be  presum 
ed  that  injury  which  is  the  natural  or  probable  result  of 
the  conscious  and  voluntary  application  of  unlawful 
force  to  the  person  of  another  was  the  intended  result  of 
that  action. 

It  follows,  from  what  we  have  said,  that  either  the 
insanity  or  the  drunkenness  of  an  actor  may  be  of  such 
a  degree  as  to  lead  to  the  conclusion  that  an  act  in  ques- 
tion was  not  his  intentional  act. 

Where,  as  here,  the  evidence  tends  to  show  not  only 
the  drunkenness  of  the  actor  causing  the  injury,  but  also 
the  degree  of  his  drunkenness,  and  exhibits  also  contem- 
poraneous conduct  of  an  equivocal  character,  his  capac- 
ity to  do  an  intentional  act  is  very  clearly  a  question  of 
fact  for  the  jury. — Armor  v.  State,  63  Ala.  173 ;  King 
V.  State,  90  Ala.  613,  8  South.  856.  See,  also,  Snead  v, 
Scott,  182  Ala.  97,  62  South.  36,  39.  The  trial  court 
properly  submitted  this  issue  to  the  jury.  But  the  ca- 
pacity of  McGulHn,  the  slayer  of  the  insured,  to  form  a 
specific  intent  to  kill  him,  is  not  an  accurate  test  of  his 
capacity  to  do  an  intentionally  injurious  act;  nor  was 
the  entertainment  of  such  an  intent  by  McGuflRn  an  es- 
sential element  of  an  intentional  injury  to  the  insured 
— as  seems  to  have  been  stated  to  the  jury  by  the  trial 
judge. 

In  a  number  of  charges  given  at  the  instance  of  plain- 
tiflf,  and  also  in  his  oral  charge,  the  trial  judge  instruct- 
ed the  jury  in  effect  that  the  killing  of  Cunningham, 
the  insured,  by  McGuifin,  was  not  intentional  unless  Mc- 
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Guffin  shot  and  killed  him  knowing  him  to  be  John  L. 
Cunningham;  and  also  that,  if  McGuffin  shot  him  be- 
lieving him  to  be  some  other  person,  the  restrictive  pro- 
vision of  the  policy  was  not  applicable,  and  plaintiff  was 
entitled  to  recover  the  full  amount  of  the  insurance. 

We  are  indebted  to  the  briefs  of  counsel  for  a  full 
and  helpful  discussion  of  this  theory  of  the  case.  Upon 
very  thorough  consideration  we  are  entirely  convinced 
of  its  unsoundness.  We  find  no  warrant  in  the  language 
of  the  policy  for  such  narrow  and  exacting  construction 
of  the  phrase  ^'intentional  act"  We  think  it  is  wholly 
immaterial  whether  or  not  Cunningham  was  known  to 
McGuffin,  or  whether,  knowing  him,  McGuffin  mistook 
him  for  some  one  else  whom  he  intended  to  shoot.  If 
in  fact,  having  the  requisite  mental  capacity,  he  intend- 
ed to  shoot  the  human  being  who  accosted  him  and 
threatened  to  obstruct  his  flight,  his  act  was  an  inten- 
tional act,  and  the  killing  was  an  intentional  result,  no 
matter  what  he  may  have  supposed  was  the  name  or  per- 
sonal identity  of  his  victim.  Such  a  shooting  is  m  no 
8(»nse  accidental  so  far  as  the  assailant  is  concerned,  and 
it  falls  within  the  restrictive  language  and  purpose  of 
the  contract. 

We  infer  that  the  trial  judge  was  influenced  to  his  con- 
clusion by  the  case  of  Utter  v.  Truvelers  Ins.  Co.,  65 
Mich.  545,  32  N.  W.  812,  8  Am.  St.  Rep.  913.  The  prin- 
ciple  of  that  case  is  illustrated  by  the  first  headnote  of 
the  report :  "An  accident  insurance  policy  contained  a 
condition  exonerating  the  insurer  from  liability,  if  the 
death  of  the  assured  was  the  result  of  design  on  the 
part  of  the  assured  or  any  other  person.  The  assured 
was  shot  by  an  officer;  but  there  was  some  evidence 
tending  to  show  that  the  officer  did  not  know  it  was  the 
assured  at  whom  he  shot  and  that  he  did  not  intend  to 
kill  the  assured.    Held  that  if  this  evidence  were  true  it 
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could  not  be  said  as  a  matter  of  law  that  the  assured 
lost  his  life  from  the  design  of  another." 

Morse,  J.,  writing  the  opinion,  said:  "It  seems  to 
me  that  the  design  intended  by  the  terms  of  this  policy 
must  be  the  design  that  intended  the  actual  result  ac- 
complished, and  not  the  design  of  the  act  itself,  which 
act  resulted  in  the  killing  of  one  contrary  to  the  design 
of  the  act.  If,  when  Berry  fired  this  shot,  he  did  not 
know  the  man  he  fired  at  was  Utter,  and  did  not  intend 
to  kill  Utter,  it  cannot  be  said  that  Utter  lost  his  life 
by  the  design  of  Berry." 

It  might  be  difficult,  if  not  impossible,  to  refute  the 
logic  of  the  reasoning  upon  which  the  decision  in  the 
Utter  Cdse  is  founded.  That  case,  however,  is  decisively 
distinguished  from  the  present  case  by  the  language  of 
the  policy  there  construed.  The  liability  requirement 
that  the  death  or  injury  of  the  assured  should  not  be  the 
result  of  design  is  obviously  of  narrower  import  than  a 
requirement  (as  here)  that  it  should  not  be  the  result  of 
an  intentional  act.  If  the  Utter  Cdse  is  not  thus  dis- 
tinguishable from  this  case,  we  are  constrained  to  re- 
gard it  as  unsound. 

So  far  as  the  facts  of  the  present  case  are  concerned 
— assuming  that  McGuffin  had  the  mental  capacity  to 
do  an  intentional  act — there  is  no  support  for  the  theory 
that  he  supposed  he  was  shooting  at  some  particular 
person  other  than  Cunningham.  On  the  contrary,  it 
clearly  appears  that  he  was  fleeing  from  arrest,  and  that 
he  was  shooting  at  anybody  and  everybody  who  inter- 
ferred  with  his  purpose  to  get  away.  Hence  the  prin- 
ciple of  the  Utter  Case^  even  if  abstractly  correct,  could 
not  be  applied  in  this  case.  A  possible  supposition  is 
not  the  equivalent  of  a  reasonable  inference  from  the 
evidence. 
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The  views  above  expressed  will  be  a  sufficient  guide 
to  the  trial  court  upon  another  trial.  Without  noticing 
in  detail  all  of  the  instructions  given  or  refused,  it  may 
be  well  to  observe  that  charges  11 — a,  15 — ^A,  and  15 
— ^B  are  correct  statements  of  the  law  applicable  to  the 
evidence,  and  they  should  have  been  given  as  requested 
by  defendant. 

For  the  errors  pointed  out,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Mayfield  and  Gardner^  JJ., 
concur. 


Brown^  Ins.  Commissioner  v.  Protective  Life 
Insurance  Company. 

Assumpsit, 

(Decided  June  30,  1914.     Rehearing  denied  July  25,  1914. 
66  South.  47.) 

1.  Taxation;  Exemptions ;  Instruct iom. — A  total  or  partial  ex- 
emption must  be  expressed  in  clear  and  unamhiguous  terms,  and  may 
not  be  deduced  from  language  of  doubtful  Import;  hence,  a  statute 
creating  an  exemption  from  taxation,  or  substituting  for  the  benefit 
of  particular  parties  taxation  less  onerous  than  that  which  others 
bear,  must  be  strictly  construed. 

2.  Same. — I'nder  Revenue  Acts  of  1911,  section  4.  Acts  1911,  p.  1G3, 
taxes  imposed  on  the  property  of  such  insurance  by  counties,  cities 
or  towns,  cannot  be  deducted  from  the  state  tax;  especially  in  view 
of  section  33-F  thereof,  and  the  further  provisions  of  section  4.  as 
the  legislature  in  adopting  the  provisions  in  question  was  dealing 
with  a  state  tax  only. 

3.  Statutes:  Construction;  Entirety. — In  construing  a  clause  or 
provision  in  a  revenue  bill,  all  the  secftlons  and  provisions  of  which 
became  a  law  at  the  same  time,  the  whole  bill  should  be  read,  and 
each  section  thereof  construed  as  continuous  sections  of  the  same 
act,  in  harmony  with  the  other  sections,  so  as  to  give  effect  to  each 
without  rendering  any  section  nugatory  if  practicable. 
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Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  the  Protective  Life  Insurance  Company 
against  Cyrus  B.  Brown,  as  Insurance  Commissioner  of 
the  State,  for  money  had  and  received.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed  and  remand- 
ed. 

The  foUoTidng  is  the  agreed  statement  of  fact : 

That  the  Protective  Life  Insurance  Company,  here- 
after called  ^'plaintiff,"  has  paid  taxes  to  the  county  of 
Jeflfersoq  in  the  state  of  Alabama,  for  the  years  1911, 
1912,  and  1913,  amounting  in  the  aggregate  to  the  sum 
of  11,273.29.  That  plaintiff  had  paid  to  defendant,  as 
Insurance  Commissioner  of  the  state  of  Alabama,  for 
the  same  years  on  account  of  taxes  provided  in  section  i 
of  the  act  of  the  Legislature  entitled  an  act  to  further 
provide  for  the  revenues  of  the  state  of  Alabama,  approv- 
ed March  31,  1911,  a  sum  equal  to  f  1  on  each  $100  of 
the  gross  premiums  received  by  it  in  this  state  during 
the  years  ending  on  the  31st  day  of  December  preceding, 
less  the  return  premiums  which  are  mentioned  in  sec- 
tion 4,  and  less  the  state  taxes  which  it  paid  on  its  prop- 
erty for  the  years  above  mentioned.  That  the  above- 
mentioned  sum  (f  1,273.29)  w^as  paid  by  defendant  to 
plaintiff  as  Insurance  Commissioner  of  the  state  of  Ala- 
bama, on  April  1,  1914,  said  payment  being  made  under 
protest  after  a  demand  had  been  made  by  defendant  as 
Insurance  Commissioner  on  plaintiff  for  the  same,  and 
had  accompanied  said  demand  with  a  threat  of  suits  and 
penalties.  That  if  plaintiff  has  the  right  under  said  sec- 
tion 4  to  deduct,  from  the  taxes  which  it  shall  pay,  an 
amout  equal  to  the  county  taxes  which  are  paid  by  it 
in  this  state  for  the  preceding  year,  plaintiff  is  entitled 
to  a  judgment  for  the  amount  sued  for,  and,  if  plaintiff 
has  not  the  right  to  make  such  reduction,  a  judgment 
shall  be  rendered  for  defendant. 
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Robert  C.  Brickell^  Attorney  General  and  T.  H. 
Seay^  Assistant  Attorney  General,  for  the  State.  This 
appeal  brings  into  review  a  construction  of  section  4, 
Acts  1911,  p.  159.  An  almost  parallel  cases  to  the  one 
here  at  bar  is  that  of  Lindsey  v,  U.  S.  8,  d  L,  Co.^  127 
Ala.  366,  in  which  it  was  held  to  the  effect  that  there 
was  no  intention  on  the  part  of  the  Legislature  to  alter 
the  operation  of  the  act  amending  the  section  of  the 
Code. — Lumford  v.  DutKXin,  71  Ala.  609;  Bradley  v. 
State,  69  Ala.  322.  It  follows,  thei-efore,  that  the  do- 
mestic insurance  companies  are  not  entitled  to  deduct 
from  their  state  taxes  the  amount  of  taxes  and  license 
collected  by  the  counties,  towns  and  cities  of  the  state. 

Thetford^  Blakey  &  Strassburger,  for  appellee. 
W^iere  a  material  alternation  appears  in  the  language 
used,  it  will  be  presumed  that  the  Legislature  intended 

a  different  meaning. Lehmam  v,  RohinMn,  59  Ala. 

219.  The  word  "taxes"  means  state,  county  and  munic- 
ipal taxes.— 50  South.  609;  1  S.  &  R.  62;  3  Har.  11;  7 
Ired.  55 ;  41  N.  J.  L.  471.  The  statute  under  construc- 
tion is  not  an  exemption  statute,  but  is  a  commutation 
of  taxes,  and  should  be  liberally  construed. — 37  Cyc. 
892,  et  seq.:  121  N.  Y.  542. 

i)E  GRAFFENRIED,  J.— In  the  case  of  Dauphine  cf 
La  Fayette  Street  Railway  Co.  v,  Kennerhj,  74  Ala. 
583,  this  court,  speaking  through  Brickell^  C.  J.,  said : 
"It  is  an  undoubted  proposition  that  the  burden  of  taxa- 
tion, whether  it  be  state  or  municipal,  ought  to  fall 
equally  upon  all  persons,  natural  or  artificial,  who  may 
be  subject  to  it.  ^Taxation  is  the  rule;  exemption  the 
exception.' — Cooley  on  Taxation,  146.  When  therefore 
it  is  claimed  that  by  legislation  any  species  of  property, 
whether  it  be  the  property  of  natural  persons,  or  of  cor- 
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porations  created  for  individual  profit,  is  I'elieved  from 
its  just  proportion  of  public  burdens,  the  intention  to 
release  it  ought  to  be  expressed  in  clear  and  unambigu- 
ous terms ;  it  ought  not  to  be  deduced  from  language  of 
doubtful  import,  nor  when  there  is  room  for  just  con- 
troversy as  to  the  legislative  intent. — Cooley  on  Taxa- 
tion, 146 ;  Burroughs  on  Taxation,  132 ;  Stein  v.  Mobile, 
17  Ala.  234 ;  DeUiware  Railroad  Tax,  18  Wall.  207  [21 
L.  Ed.  888] ;  Ene  Railicuy  Co,  v.  Pennsylvania,  21  Wall. 
492  [22  L.  Ed.  595] ;  Bailey  v.  Maguire,  22  Wall.  215 
[22  L.  Ed.  850].  And  it  cannot  be  of  importance  in  the 
application  of  this  principle  that  the  exemption  claimed 
is  not  total  and  absolute — that  it  is  partial  and  quali- 
fied, assuming  the  fonu  of  a  commutation,  or  the  substi- 
tution of  a  burden  less  onerous  than  that  which  is  im- 
posed on  the  property  of  others  of  like  kind.  An  abso- 
lute, unqualified  exemption,  and  a  partial  exemption,  a 
commutation,  differ  in  degree,  not  in  character.  A  stat- 
ute creating  an  exemption  from  taxation,  or  substitut- 
ing, for  the  benefit  of  an  individual  or  a  corporation, 
taxation  less  onerous  than  that  which  others  must  bear 
'belongs  to  a  class  of  statutes  in  which  the  narrowest 
meaning  is  to  be  taken  which  will  fairly  carry  out  the  in- 
tent of  the  Legislature.' — Christ  Church  v.  Philadelphia, 
24  How.  302  [16  L.  Ed.  602]." 

While  the  above  rule  was  announced  in  a  case  which . 
was  narrower  than  the  one  now  presented,  the  quoted 
language  evolves  a  safe  and  sound  doctrine  which  our 
courts  can,  in  cases  presenting  questions  similar  to  the 
one  now  under  consideration,  follow  with  safety.  In  the 
instant  case  domestic  insurance  companies  are  claim- 
ing a  commutation  of  taxes  which  are  accoi'ded  to  no 
other  class  of  corporations  in  this  state.  Domestic  in- 
surance companies  are,  by  the  express  words  of  our  stat- 
utes, accorded  commutation  of  taxes  which  are  not  ac- 
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corded  other  corporations,  and  this  ca^e  is  therefore 
brought  directly  within  the  reason  of  the  language  of 
Chief  eJustice  Brickbll  which  we  have  above  quoted. 
If  there  is  one  sin  to  which  the  average  citizen  would 
not  hesitate  to  plead  guilty,  it  is  the  sin  against  his  state 
of  so  assessing  his  property  for  taxation  as  to  evade  in 
so  far  as  his  conscience  and  the  tax  gatherers  will  per- 
mit the  payment  of  that  amount  which  the  lawmakers 
intend  to  exact  of  him  as  an  equivalent  for  the  protec- 
tion which  is  furnished  him  by  the  state.  In  this  age 
of  intense  scholastic  and  logical  discussion  in  which  ju- 
dicial precedents  are  being  multiplied  with  unparalleled 
rapidity,  some  reason  can  be  adduced  foralmost  any  ap- 
parently fair  or  candid  interpretation  of  a  statute.  In 
some  states  a  liberal  interpretation  of  certain  statutes  is 
had,  while  in  others  a  strict  construction  of  the  same 
class  of  statutes  is  the  rule.  The  reasoning  of  the  courts 
in  Camden  d  Amhoy  R.  R.  Co.  v.  Hillegas,  et  al.,  18  N. 
J.  Law,  11;  Louisiana  R.  R.  &  Nav.  Co.  v.  Madere,  124 
La.  635,  50  South.  609;  Finney  v.  Mercer,  1  Serg  &  R. 
(Pa.)  62;  Bank  v.  Deming,  29  N.  C.  55;  State  v.  Jersey 
City,  41  N.  J.  Law,  471;  and  People  v.  Coleman^  121 
N.  Y.  542,  25  N.  E.  51 — which  are  cited  by  counsel  for 
appellee  in  their  brief,  announce  no  principle  which  can 
serve  us  in  determining  the  question  presented  by  this 
.record. 

In  the  case  of  Louisiana  Ry.  &  Nav.  Co.  v.  Madere, 
supra,  the  Supreme  Coui*t  of  Louisiana  construed  a  stat- 
ute which  provided  that  "there  shall  be  exempt  from 
taxation  for  a  period  of  ten  years  from  the  date  of  it« 
completion,  any  railroad  or  part  of  railroad  that  shall 
have  been  constructed  and  completed  subsequently  to 
January  1st,  1905,  and  prior  to  January  1st,  1909,"  and 
declared  that  the  general  temporary  exemption  includes 
all  ad  valorem  taxes,  but  not  local  assessments,  such  as 
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acreage  and  produce  taxes  and  the  mileage  tax  levied  on 
railroads.  In  that  case  the  claim  was  made  that,  under 
the  broad  language  of  the  quoted  act,  the  railroads 
named  in  the  act  were  exempt  from  all  kinds  of  taxes, 
but  the  final  pronouncement  of  the  court  was  as  we  have 
above  stated  it  to  be.  In  the  case  of  People  v,  Coleman, 
supra,  a  statute  somewhat  similar  to  the  one  consider- 
ed bj  the  Supreme  Court  of  Louisiana  in  Louisiana  Ry. 
d  yai\  Co.  i\  Madere,  supra,  w^as  construed,  and  the! 
construction,  based  upon  what  the  court  ascertained, 
from  the  language  of  the  statute  and  its  purposes  to  be 
the  true  meaning  of  the  Legislature,  was  in  harmony 
with  the  conclusion  which  was  reached  in  the  above  case 
by  the  Supreme  Court  of  Louisiana. 

The  other  cases  which  appear  above  as  being  taken 
from  appellee^s  brief  have  been  by  us  carefully  examin- 
ed, and  they  do  no  more  than  construe  statues  which 
"exempt  from  taxation"  the  property  of  certain  citizens 
— as  soldiers  of  the  line,  etc.,  and  in  each  instance  the 
substance  of  the  conclusion  of  the  court  was  that  the 
word  "tax"  is  broad  enough  to  cover  state,  county,  and 
municipal  taxes,  and  that  the  word  would  be  so  constru- 
ed when  the  Legislature  intended  to  use  that  word  in  its 
broad  sense.  In  this  state  the  rule  is  as  we  have  above 
declared  it  to  be,  subject  to  the  statement  that  when  the 
court  is  called  upon  to  construe  a  clause  or  provision  in 
a  revenue  bill,  as  all  of  its  sections  and  provisions  be- 
came the  law^  at  the  same  time,  the  whole  bill  should  be 
read,  and  each  provision  should  be  construed  'as  con- 
tinuous sections  of  the  same  act,  each  in  harmony  with 
the  others,  so  as  to  give  effect  to  each  without  render- 
ing nugatory  any  other  if  practical.  The  general  rule, 
almost  universal,  in  the  interpretation  of  statutes  in 
pari  materia,  is  that  the  legislative  intent,  collected 
from  all  the  statutes  relating  to  the  same  subject,  shall 
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prevail  over  the  letter,  especially  if,  in  giving  the  precise 
words  their  ordinary  meaning,  manifest  injustice  would 
ensue. — State  v.  Stonewall  Insurance  Co.,  89  Ala.  335, 
7  South.  753. 

In  addition  to  this,  it  must  be  remembered  that  the 
presumption  "against  absurdity  in  the  provision  of  a 
legislative  enactment  is  probably  a  more  powerful  guide 
to  its  construction  than  even  the  presumption  against 
unreason,  inconvenience,  or  injustice." — Endlich  on  the 
Interpretation  of  Statutes,  §  264. 

Section  4  of  the  present  Revenue  Bill  (Acts  1911,  pp. 
163,  164)  provides  that:  "Domestic  insurance  compa- 
nies shall  pay  only  one  dollar  less  said  return  premiums 
on  each  one  hundred  dollars  of  gross  premiums  so  re- 
ceived by  it  in  this  state,  and  any  such  domestic  insur- 
ance company  paying  a  tao)  on  its  property  or  shares, 
may  deduct  the  same  from  this  tax." 

We  have  italicized  that  part  of  the  quoted  provision 
which  is  of  interest  in  this  case,  and  in  this  connection 
we  may  as  well,  at  this  point,  direct  attention  to  the 
fact  that  in  the  above-quoted  provision  the  Legislature 
was  dealing  with  a  privilege  tax  exacted  by  the  state  for 
the  privilege  of  doing  business  in  the  state.  Taxes  are 
the  equivalent  paid  the  state  for  protection,  and  in  the 
quoted  clause  the  Legislature  was  dealing  with  that 
feature  of  taxation  which  pertains  to  the  state.  It  was 
not  then  dealing  with  county  or  municipal  taxes,  but 
only  with  the  amount  which  should  be  paid,  to  the  state 
by  domestic  insurance  companies  for  the  privilege  of 
doing  business  in  the  state  and  of  having  the  right  to 
demand  by  reason  of  that  privilege  that  protection  be 
accorded  to  them  under  its  laws.  As  domestic  insur- 
ance companies  are  domiciled  in  the  state  and  for  that 
reason  are  likely,  in  addition  to  paying  a  license  tax, 
to  pay  to  the  state  ad  valorem  taxes  on  their  property, 
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the  Legislatnre  provided  that  a  domestic  company  par- 
ing *"a  tax  on  its  property  or  shares  may  deduct  the 
same  from  tlus  tax/*  As  the  state,  in  the  quoted  clause, 
was  dealing  with  its  privilege  tax,  and  as,  when  the  Leg- 
islature was  considering  this  clause,  it  had  in  mind  a 
stace  tax  exacted  for  state  protection  and  as  a  state 
privilege,  by  the  use  of  the  phrase  "a  tax  on  its  property"' 
the  Legislature  could  hardly  have  had  in  mind  a  county 
tax  or  a  city  tax  exacted  by  a  county  or  city  for  furnish- 
ing its  protection  to  such  companies.  The  theory  upon 
which  counties  and  cities  and  towns  are  permitted  to 
exact  a  toll,  in  the  shape  of  taxes,  from  corporations  and 
people  owning  property  in  such  counties,  cities  and 
towns,  is  that  such  counties,  cities,  and  towns  furnish 
county,  city,  and  town  protection  to  the  owners  of  such 
property.  Their  taxes  are  independent  of  the  taxes  laid 
for  the  state  and  the  money  arising  through  county,  city, 
and  town  taxation  is  used  for  county,  city,  and  town 
purposes,  and  not  for  state  purposes.  While  counties, 
cities,  and  towns  are,  in  their  nature,  political  sulxli- 
visions  of  a  state,  nevertheless,  for  administrative  pur- 
poses, they  are  usually  treated  as  distinct  entities.  Cer- 
tainly the  Legislature,  in  laying  this  privilege  tax  for 
the  state,  had  the  power  to  credit  such  privilege  tax  ^ith 
the  ad  valorem  tax  paid  by  domestic  insurance  compa- 
nies to  counties,  cities,  and  towns:  but  as  the  privilege 
tax  here  under  consideration  is  a  state  and  not  a  coun- 
ty, city,  or  town  exaction,  and  as  the  state,  considered 
as  a  separate  political  entity,  has  no  immetliate  interest 
in  and  directly  receives  no  benefit  from  the  ad  valorem 
taxes  paid  counties,  cities,  and  towns,  it  is  difficult  to 
presume  that  the  I^egislature,  in  adopting  this  clause 
of  the  Revenue  Bill,  could  have  intended,  in  laying  this 
privilege  tax  for  the  state,  to  credit  the  claim  of  the 
state  with  something  which  had  been  paid  not  to  the 
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state  for  state  protection,  but  to  a  county,  city,  or  town 
for  county,  city,  or  town  protection.  In  section  33-F 
of  this  Revenue  Bill  we  find  the  following:  "The  courts 
of  county  commissioners  or  other  courts  of  like  juris- 
diction, except  in  the  cases  otherwise  provided,  may  at 
any  regular  or  special  term  add  to  the  license  and  fran- 
chise taxes  herein  levied,  such  amounts,  not  exceeding 
fifty  per  cent,  of  such  taxes  for  county  purposes,  as,  in 
its  judgment,  may  be  necessary  and  no  license  shall  be 
issued  without  payment  of  such  percentage  for  county 
purposes.^' 

Section  33-F  of  the  Revenue  Bill,  which  confers  upon 
counties  the  authority  to  levy  certain  privilege  taxes, 
thus  refers  directly  to  section  4  of  the  same  bill.  The 
two  sections,  by  the  exact  terms  of  said  section  33-F 
must  be  read  together,  or  to  be  more  specific,  the  above- 
quoted  clause  from  section  4  of  the  Revenue  Bill  must 
be  read  into  section  33-F  of  said  bill,  and  which  section 
is  an  entirely  new  provision  to  our  Revenue  Law. 

In  addition  to  the  above,  section  4  of  the  Revenue  Bill 
confers  authority  upon  cities  and  towns  in  w^hich  a  do- 
mestic insurance  company  does  business  to  also  lay  a 
certain  privilege  tax  upon  such  companies,  and  this  pro- 
vision must  be  read  in  connection  with  the  clause  which 
provides  for  the  state  premium  tax.  It  may  not  also  be 
inappropriate  to  call  attention  to  the  fact  that  the  right 
of  the  state,  of  each  of  its  counties  in  which  a  domestic 
insurance  company  owns  tangible  property,  and  of  each 
town  and  city  in  which  it  owns  such  property  to  lay  an 
ad  valorem  tax  upon  such  property  is  recognized  and 
provided  for  by  our  revenue  laws.  If  then  we  were  to 
adopt  the  argument  of  appellee  as  the  basis  upon  which 
to  rest  our  conclusions,  we  would  convict  the  Legisla- 
ture of  the  absurdity  of  providing  a  state  privilege  tax 
and  then  providing  a  commutation  of  such  tax  by  the  ad 
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Talorem  taxes  paid  not  only  to  the  state,  but  to  each 
county  and  each  town  or  city  in  the  state,  and  of  making 
at  the  same  time  provision  for  certain  privilege  taxes 
for  each  county,  city,  and  town  in  the  state  in  which  a 
domestic  insurance  company  may  do  business  without 
any  commutation  whatever.  Xay,  more;  if  we,  as  in- 
sisted by  appellee,  must  stand  upon  the  broad  letter  of 
the  act  and  hold  that  "a  tax"  means,  in  the  connection 
in  which  it  is  used,  "any  tax,"  then  we  should  also  hold, 
by  the  same  process  of  reasoning,  that  the  privilege  tax 
provided  for  the  state  is  also  to  be  commuted  by  the 
privilege  taxes  paid  to  counties,  towns,  and  cities.  The 
word  '^tax"  is  broad  enough  to  cover  all  taxes  whether 
levied  as  ad  valorem,  or  privilege  taxes  and  the  word 
"tax"  when,  by  its  context,  it  is  shown  to  be  so  used, 
should  be  so  construed.  Counsel  for  appellee  do  not, 
of  course,  make  this  latter  claim,  but  the  fact  that  they 
do  not  indicate  the  force  of  the  reasoning  that  what  the 
Legislature  intends  by  the  use  of  a  particular  word  or 
phrase  is  to  be  determined,  not  merely  by  the  ordinary 
meaning  of  the  word,  but  also  by  its  context. 

3.  Appellee  takes,  as  a  handle  for  the  argument  that 
"a  tax,"  as  used  in  the  above-quoted  clause,  means  ad 
valorem  taxes  paid  the  state,  the  counties,  and,  as  to 
that  matter,  the  cities  and  towns  of  the  state,  the  fact 
that  section  4570  of  the  Code  of  1907,  which  was  super- 
seded by  the  Revenue  Bill  of  1911,  provided  that  any 
insurance  company  paying  "to  the  state  a  tax  on  its 
property  or  shares  may  deduct  the  same  from  this  tax." 
In  other  words,  says  appellee,  the  law,  previous  to  the 
adoption  of  the  present  Revenue  Bill,  expressly  limited 
the  commutation  under  consideration  to  state  taxes, 
and,  as  the  express  limitation  fixed  by  the  words  "to  the 
state"  does  not  appear  in  the  present  Revenue  Bill,  it 
must  be  presumed  that  the  Legislature  must  be  held  to 
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have  changed  its  policy  and  to  have  directed  the  com- 
mutation to  be  based  upon  all  ad  valorem  taxes  paid, 
not  only  to  the  state,  but  to  its  counties,  towns,  and 
cities.  Our  reply  to  this  proposition  is  that  in  separate 
clauses  in  section  4  of  the  Revenue  Bill  provision  was 
made  for  certain  privilege  taxes  on  domestic  insurance 
companies  for  cities  and  towns,  and  that  in  section  33-F 
of  the  same  bill  a  privilege  tax  on  domestic  insurance 
companies  is  also  provided.  In  other  words,  the  Legis- 
lature in  passing  the  present  Revenue  Bill,  in  which  pro- 
visions for  counties,  cities,  and  towns,  as  well  the  state, 
are  made,  had  in  mind  the  general  subject  of  taxation, 
state,  county,  and  city  and  town,  and  the  whole  act 
must  be  construed  together.  When  a  commutation  of 
any  particular  tax  by  the  amount  of  other  taxes  appears 
in  the  act,  the  word  "taxes"  fixing  the  commutation 
should  be  given  that  definition  which  is  reasonable  and 
just  when  the  word  is  considered  in  connection  with  the 
particular  subject  to  which  it  refers.  If,  in  this  act,  the 
Legislature,  after  declaring  that  counties  should  have 
the  power  to  lay  a  particular  privilege  tax  had  also  pro- 
vided "that  any  domestic  insurance  company  paying  a 
tax  on  its  property  or  shares  may  deduct  the  same  from 
this  tax,"  w^e  think  it  would  hardly  be  contended  that 
this  commutation  could  by  the  courts  be  reasonably 
extended  to  the  taxes  paid  the  state,  or  to  even  a  city  or 
town  in  such  county  although  the  quoted  language  is 
broad  enough  to  admit  of  such  strained  construction. 
The  word  ^tax,"  in  such  instance,  would  have  been  re- 
ferred to  the  character  of  taxes  then  under  considera- 
tion, and  the  commutation  meant  would  have  been  the 
ad  valorem  taxes  paid  the  county  by  the  insurance  com- 
pany claiming  the  commutation.  Indeed,  but  for  the 
change  in  the  verbiage  of  the  statute — ^if  the  Code  pro- 
vision had  contained  the  exact  words  that  are  now  in 


Digitized  by  VjOOQ iC 


188.]  OF  ALABAMA.  177 

I  Brown,  Iiis.  CommissioDer  v.  Protective  Life  Insurance  Compail^'.l 

the  Revenue  Bill — we  doubt  if  the  present  case  would 
have  found  its  way  into  the  courts.  The  language,  as  it 
appears  in  the  Revenue  Bill,  is  broad  enough  to  cover 
the  claimed  commutation,  but  when  considered  in  con- 
nection with  the  subject  of  which  it  treats — premiums 
levied  for  the  state — ^the  words  used  are  entitled,  in  all 
reason,  to  more  confined  definitions.  "In  the  amend- 
ment, or  revision  or  in  the  re-enactment  of  statutes, 
changes  of  phraseology,  the  omission  of  words  deeme<l 
superfluous,  or  tl\e  addition  of  words  rendering  the  in- 
tention more  clear,  are  not  infrequent.  Before  the  courts 
can  pronounce  that  the  law  is  changed,  the  legislative 
intention  to  change  it  must  be  evident;  language  must 
be  employed  which  is  not  susceptible  of  any  other  just 
construction." — Bradley  v.  State,  69  Ala.  322;  Dudley 
V.  Steele,  71  Ala.  423 ;  Lindisay  v,  U,  S.  Savings  &  Loan 
Co,,  et  al,  127  Ala.  366,  28  South.  717,  51  L.  R.  A.  393. 

In  our  opinion,  therefore,  the  trial  court,  upon  the 
agreed  statement  of  the  facts,  committed  reversible  er- 
ror in  rendering  judgment  against  the  appellant.  The 
judgment  of  the  court  below  should  have  been  for  the 
appellant,  and  the  judgment  of  the  trial  court  is  re- 
versed, and  a  judgment  is  here  rendered  in  favor  of  the 
appellant. 

Reversed  and  rendered. 

Anderson,  C.  J.,  and  McClbllan,  Sayrb,  and  Somer- 
viLLB,  JJ.,  concur. 
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Assumpsit. 

(Decided  June  30,  1914.    6G  South.  104.) 

Sales;  Construction;  What  Constitutes. — Where  a  seed  company 
consigned  seed  to  retail  dealers  under  an  agreement  for  the  sale  of 
the  seed  on  commission  with  a  return  of  the  unsold  seed  when  called 
for,  to  be  taken  back  at  the  Invoice  price,  and  the  amount  due  for  the 
seed  sold  paid  at  that  time,  the  transaction  constituted  a  sale,  the 
title  passing  to  the  dealers,  and  hence,  defendant  was  not  liable 
for  the  payment  of  taxes  upon  the  seed;  it  further  appearing  that 
defendant  did  not  fix  the  price  of  the  seed,  and  the  retailers  were 
not  required  to  account  after  each  sale,  but  were  only  entitled  to  a 
deduction  for  the  amount  of  the  seed  returned  unsold. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbabce. 

Assumpsit  by  D.  M.  Ferry  &  Co.  against  Smith  Hall, 
as  Tax  Collector,  to  recover  taxes  paid  under  protest. 
Judgment  for  defendant,  and  plaintiff  appeals.  Reversed 
and  rendered. 

The  following  is  Exhibit  A : 

D.  M.  Ferry  &  Co.,  Detroit,  Mich. :  Please  forward  in 
due  season  a  number  blank  box  of  standard  garden  seed, 
flower  seed  and  field  seed,  to  sell  on  commission  for  the 
year  191 — on  the  following  terms,  viz.,  40%  commission 
on  the  papers  sold,  and  25%  on  packages  sold  from  the 
invoice  prices ;  the  unsold  seed  with  the  boxes  to  be  re- 
turned in  good  order  when  called  for,  and  the  amount 
due  for  all  seed  not  so  returned  to  be  paid  for  at  same 
time. 

On  the  reverse  side  was  certain  printing  and  blank 
not  necessary  to  be  here  set  out. 

Exhibit  B : 

Memorandum  of  Shipment  from  D.  M.  Perry  &  Co., 
Detroit,  Mich.,  to  John  Doe,  Dothan,  Ala.    In  compli- 
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ance  with  your  order  we  have  this  day  forwarded  you 

care  of box of  our  standard  garden  seed, 

an  itemized  retail  invoice  of  which  you  will  find  on  in- 
side of  box  cover.  If  at  any  time  you  have  not  a  suffi- 
cient supply  of  5  cent  papers,  please  order  such  as  you 
may  need,  and  we  will  promptly  forward  them  by  mail 
post  paid. 

Then  follow  certain  directions  as  to  freight  charges, 
etc.,  and  the  added  caution : 

Please  have  goods  removed  from  depot  promptly  on 
arrival  and  avoid  storage  charges. 

Exhibit  C: 

No  allowance  for  exchange.  Error  or  shortage  must 
be  reported  at  once.  D.  M.  Perry  &  Co.  give  no  warran- 
ty, express  or  implied,  as  to  descriptions,  surety,  produc- 
tiveness or  any  other  matter  on  any  seed  they  send  out, 
and  they  will  not  be  in  any  way  responsible  for  the  crop. 
If  the  purchaser  does  not  accept  the  goods  on  these 
terms,  they  are  to  be  returned  at  once.  We  agree  to  buy 
back  all  unsold  seed  with  boxes  at  prices  billed,  less  dis- 
count, when  our  traveler  calls. 

This  invoice  and  memorandum  of  shipment,  together 
with  the  order  marked  Exhibit  A,  constitutes  the  origi- 
nal contract  between  D.  M.  Perry  &  Co.  and  the  origi- 
nal merchant.  On  the  boxes  shipped  would  be  pasted 
the  following  paster,  marked  Exhibit  D : 

This  case,  including  all  papered  seed  and  boxes  in- 
voiced on  case  cover  are  placed  on  commission,  not  sold 
outright. 

D.  M.  Perry  &  Co. 

Standish  Backus,  and  Weil,  Stakely  &  Vardaman, 
for  appellant.  The  title  to  the  seed  had  vested  in  the 
retail  merchants  at  the  time  of  the  delivery  of  the  seed 
to  the  merchant,  and  hence,  appellant  was  not  liable  for 
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the  taxes  thereon. — 35  Cyc.  41;  and  290;  Jackson  v. 
State,  57  South.  110;  24  A.  &  E.  Enc.  of  Law  1026;  2 
Benj.  on  Sales,  794;  118  Fed.  471;  135  Fed.  868;  140 
Fed.  572;  In  re  Heckathom,  144  Fed.  499;  Bradley  Aid- 
erson  &  Co.  v.  McAfee,  149  Fed.  254;  Goweta  Pert.  Co. 
V.  Brown,  163  Fed.  162 ;  In  re  Allen,  183  Fed.  172;  Snell- 
mg  V.  Arhuckle  Bros.,  104  Ga.  362 ;  Chickering  v.  Bast- 
ress,  130  111-.  206;  Peoria  Mfg.  Co.  v.  Lyons,  153  111.  427; 
Da/md  Bradley  Mfg.  Co.  v.  RoAfum,  70  111.  App.  639 ;  In- 
dependent Brewing  Association  v.  Cook  Brewing  Co., 
169  111.  347;  Aspinwall  Mfg.  Co.  v.  Johnson,  97  Mich. 
531;  People  v.  Neioman,  99  Mich.  148,  57  N.  F.  1073; 
DeKruiff  v.  Fleiman,  130  Mich.  12 ;  Braun  v.  Keally,  145 
Pa.  St.  519;  Bicking  v.  Stevens,  69  Mo.  Apps.  168;  Buf- 
fun  V.  Descher,  96  N.  W.  352  (Neb.) ;  Baker  v.  Turner, 
46  N.  Y.  Supp.  25 ;  19  App.  Div.  223 ;  People  v.  Cannon, 

139  N.  Y.  32  Am.  St.  Reports  668;  Conn  v.  Chamber, 
107  N.  Y.  Supp.  976,  123  App.  Div.  298.  Some  of  the 
essential  elements  of  an  agency  and  some  of  the  essen- 
tial elements  of  a  bailment  are  lacking. — Snelling  v. 
Arhuckle  Bros.,  104  Ga.  362 ;  In  re  Carpenter,  125  Fed. 
831 ;  In  re  Rabenau,  118  Fed.  471,  supra ;  In  re  Wells, 

140  Fed.  752  supra ;  Bradley  Anderson  &  Co.  v.  McAfee, 
149  Fed.  254;  35  Cyc.  p.  28,  §  4;  Norwegian  Plough  Co. 
V.  Clark,  102  Iowa  31 ;  Arhuckle  Bros.  v.  Gates,  95  Va. 
802.  The  contracts  under  consideration  are  not  con- 
ditional contracts  of  sale  but  are  that  class  of  sales  con- 
tracts ordinarily  termed  "sale  or  return." — In  re  Landis, 
151  Fed.  896;  In  re  Allen,  183  Fed.  172;  Allen  Bethune 
&  Co.  V.  Maury  &  Co.,  66  Ala.  10;  Robinson  v.  Fair- 
banks, 81  Ala.  132;  Foley  v.  Felrath,  98  Ala.  176;  Town 
of  Cottonwood,  et  al.  v.  Austin,  158  Ala.  117;  Eotchkiss 
V.  Iliggins,  52  Conn.  205 ;  Welsh  v.  McNemy,  74  Conn. 
675;  House  v.  Beak,  141  111.  290;  33  Am.  St.  Rep.  307; 
Warder,  Mitchell  d  Co.  v.  Hdpver,  51  Iowa  491;  Walker 
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t\  Blake,  37  Me.  373;  McKinney  v  .Bradlee,  117  Mass, 
321 ;  Moss  v.  Swett,  3  Eng.  &  Law  &  Eq.  Rep.  311 ;  In  re 
Wells,  supra;  In  re  Miller  v.  Brown,  supra ;  Peoria  Mf(f. 
Co.  V.  Lyons,  siupra,  35  Cyc.  p.  290,  §  5. 

Espy  &  Farmer,  for  appellee.  Under  the  facts  in  the 
ease  the  title  to  the  seed  remained  in  appellant,  and  at 
the  time  of  the  assessment,  the  seed  were  the  property 
of  appellant  and  not  that  of  the  merchant. — Thornton  v. 
Cook,  97  Ala.  632;  Fleet  v.  Hertz,  94  Ain.  Rep.  192.  As 
to  whether  goods  were  sold  or  consigned — whether  a 
sale  or  a  bailment — see  35  Cyc.  28  and  169.  The  seed 
were  tangible,  visible,  personal  property,  and  could  have 
acquired  a  status  for  the  purpose  of  taxation  in  this 
state. — Trammell  v.  Connor,  91  Ala.  399 ;  Boyd  v.  ^clma, 
96  Ala.  154;  National  D.  Co,  v.  State,  99  Ala.  463;  37 
Cyc.  798,  et  seq. 

GARDNER,  J. — This  cause  was  transferred  to  this 
court  from  the  Court  of  Appeals  under  the  provision  of 
Acts  of  1911,  p.  449. 

The  appellant  brought  suit  against  the  appellee  for 
the  recovery  of  f203  paid  by  appellant  to  appellee,  as 
tax  collector  for  Houston  county,  under  protest,  suit 
having  been  brought  by  said  tax  collector  for  said  sum 
due  as  taxes  and  gai'nishment  issued  in  aid  thereof. 

The  cause  was  submitted  in  the  court  below  upon  an 
agreed  statement  of  facts,  in  which  it  was  agreed  that 
the  facts  in  said  cause  were  as  set  out  in  said  agreement, 
and  that  the  "cause  be  submitted  to  the  jury  upon  said 
statement  of  facts,  and  that  the  liability,  if  any,  of  the 
defendant  arises  out  of  said  facts."  The  agreement  fur- 
ther stipulates:  "It  is  further  agreed  by  and  between 
the  parties  hereto  that  the  only  question  presented  for 
the  court  for  its  decision,  in  this  case  is  whether  or  not 
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the  assessment  for  the  collection  of  the  taxes,  due  on 
said  seed,  should  have  been  made  against  the  said  D. 
M.  Ferry  &  Co.,  or  against  the  merchants  to  whom  said 
D.  M.  Ferry  &  Co.  had  shipped  the  seed,  and  in  whose 
possession  said  seed  were  at  the  time  the  assessments 
were  made,  under  the  facts  hereinafter  set  forth;  and 
if  the  assessments  for  the  collection  of  said  taxes  should 
have  been  made  against  said  D.  M.  Ferry  &  Co.,  then 
the  defendant  is  entitled  to  judgment;  but  if  said  assess- 
ments for  the  collection  of  said  taxes  should  not  have 
been  made  against  D.  M.  Ferrj'  &  Co.,  then  the  plaintiff 
is  entitled  to  recover." 

The  sole  questicm,  therefore,  for  determination  is :  In 
whom,  for  the  purposes  of  taxation,  vested  the  title  or 
property  to  the  se(Hl  in  possession  of  the  retail  mer- 
chants? If  the  seeds  were  the  property  of  the  appellant, 
then  it  is  conceded  and  agreed  the  defendant  is  entitled 
to  judgmnt,  and,  on  the  other  hand,  it  is  likewise  con- 
ceded and  agreed  that,  if  the  seeds  were  the  property  of 
the  retail  merchants,  then  appellant  is  entitled  to  judg- 
ment. 

The  order  of  the  retail  merchant,  the  letter  of  accept- 
ance accompanied  by  the  invoice,  and  the  placing  of  the 
paster  marked  in  the  record  "D"  on  the  box  when  ship- 
ped, together  with  the  method  or  course  of  dealing  with 
reference  to  said  transactions  between  the  wholesaler 
and  the  retailer,  an  disclased  by  said  agreed  statement 
of  facts,  are  the  mattei*s  upon  which,  according  to  said 
agi^eoment,  we  are  to  conclude  the  title  to  said  seed. 

The  order  has  on  it  the  word  "consignment,"  and  that 
which  is  signed  by  the  retailer  has  the  words  "to  sell  on 
commission,"  showing  the  terms  as  40  per  cent,  commis- 
sion on  the  papers  sold,  and  25  per  cent,  on  the  packages 
sold,  from  the  invoice  prices;  the  unsold  seed,  with 
boxes,  to  be  returned  in  good  order  when  call^  for,  and 
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aiaount  due  for  all  seeds  not  so  returned  to  be  paid  at 
the  same  time. 

The  invoice  which  accompanied  the  memorandum  of 
shipment  had  thereon,  among  other  things,  the  follow- 
ing: *^Terms:  To  be  settled  for  when  traveler  calls. 
Sold  to  Mr.  John  Doe,  etc.  We  agree  to  buy  back  all 
unsold  seeds  with  boxes  at  prices  billed,  less  discounts, 
when  our  traveler  calls." 

The  agreement  shows  that  this  memorandum  of  ship- 
ment and  invoice,  together  with  the  order,  constituted 
the  original  contract  between  appellant  and  the  retail 
merchant,  but  that  the  boxes,  when  shipped,  would  have 
pasted  on  them  the  paster  marked  in  record  Exhibit  D, 
and  which  appears  in  report  of  the  case.  The  reporter 
will  set  out  Exhibits  A,  B,  C,  and  D,  as  found  on  pages 
12,  13,  14,  and  15  of  the  transcript,  in  his  report  of  the 
case. 

The  following  extract  from  the  agreed  statement  of 
facts  explains  the  method  or  course  of  dealing  as  be- 
tween the  wholesale  and  retail  merchants,  as  to  such 
transactions :  "At  the  close  of  each  season  in  which  said 
seed  was  so  sold,  the  traveling  salesman  representing  D. 
M.  Ferry  &  Co.,  would  call  upon  the  retail  merchant 
and  adjust  the  local  dealer's  account  with  D.  M.  Ferry 
&  Co.,  taking  back  the  unsold  seeds  in  said  box  or  boxes, 
allowing  credit  for  the  seed  at  invoice  prices,  and  col- 
lecting cash  for  the  balance  of  the  seed  at  invoice  prices, 
less  the  commission  provided  for  in  the  original  con- 
tract. The  retailer,  in  selling  the  foregoing  seed  to  his 
customers,  would  fix  the  price  at  which  he  would  sell 
them,  and  would  also  have  entire  control  of  the  seed, 
while  the  seed  was  in  his  possession  and  control,  and 
would  also  sell  the  seed  and  collect  for  the  seed  from  his 
customers  in  his  own  name.  D.  M.  Ferry  &  Co.  were  in 
no  way  interested  in  the  price  which  the  retailer  obtain- 
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ed  for  the  said  seed,  but  merely  took  back  the  unsold 
seed,  allowing  credit  therefor  at  invoice  prices  and  col- 
lecting, for  the  seed  not  returned,  the  invoice  prices, 
less  commissions.  The  said  seed  were  in  packages  and 
papers.  D.  M.  Ferry  &  Co.  printed  a  price  upon  said 
packages,  but  printed  no  price  upon  the  papers ;  but,  for 
the  seed  not  returned  by  the  retailer  to  D.  M.  Ferry  & 
Co.,  the  retailer  accounted  to  D.  M.  Ferry  &  Co.  for  each 
package,  not  returned,  at  the  price  printed  on  said  pack- 
age, and  at  the  price  of  five  cents  for  each  paper,  less  the 
commission. 

"The  retailer  renders  no  account  to  D.  M.  Ferry  & 
Co.  of  any  sales  made  by  him,  and  gives  no  information 
in  regard  thereto,  but  the  representative  of  D.  M.  Ferry 
&  Co.  goes  annually  to  each  retailer,  makes  his  own  in- 
vestigation from  the  seed  that  the  retailer  has  on  hand, 
and  states  the  account  between  the  retailer  and  D.  M. 
Ferry  &  Co. 

"There  was  no  agreement  between  the  retailer  and 
D.  M.  Ferry  &  Co.  that  the  seed  would  be  sold  at  the 
prices  named  on  the  packages,  nor  as  to  the  price  at 
which  the  papers  were  to  be  sold ;  but  the  retailer  waa 
made  to  account  to  D.  M.  Ferry  &  Co.  for  all  seed,  not 
returned,  at  the  prices  printed  on  the  packages  and  at 
five  cents  for  the  papers,  which  is  invoice  prices." 

"Ordinarily  where  goods  are  consigned  by  one  person 
to  another  for  sale  by  the  latter,  the  title  thereto  re- 
mains in  the  consignor;  but  whether  the  consignee  is  to 
be  considered  as  a  buyer  or  an  agent  depends  upon  the 
intention  of  the  parties,  and  upon  the  real  nature  of  the 
transaction  rather  than  the  language  which  the  parties 
may  have  employed.  So  where  the  transaction  is  such 
that  the  consignee  acquires  complete  dominion  over  the 
goods  with  the  right  to  sell  them  upon  su(*h  terms  and 
conditions  as  he  may  see  fit,  and  is  bound  to  pay  tlie 
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consignor  a  stipulated  price  therefor,  it  amounts  to  a 
sale  and  delivery,  and  the  title  passes  to  the  eonsi<jnt?e, 
and  such  transfer  of  title  is  not  affected  by  the  fact  that 
the  goods  are  not  to  be  paid  for  until  resold  by  the  con- 
signee, or  that  he  has  an  option  of  returning  the  gcxKls 
which  he  has  not  resold."— 35  Cyc.  290,  291. 

Mr.  Mechem  in  his  work  on  Sales,  in  volume  1,  §  40, 
has  this  to  say:  "The  distinction  between  sale  and  an 
agency  to  sell  is  ordinarily  clear  and  simple,  but,  un- 
fortunately, many  cases  are  presented  in  which  the  par- 
ties, for  the  purpose  of  evading  the  operation  of  s<mie 
local  statute,  of  defeating  the  claims  of  creditors,  or 
otherwise,  have  made  contracts  involving  such  a  -i^onfus- 
e<l  jumble  of  the  elements  of  both  sale  and  agency  that 
it  is  exceedingly  diiiicult  to  determine  their  true  char- 
acter. Certain  of  these  contracts  have  evidently  heim 
framed  for  the  purpose  of  concealing  a  sale  under  the 
guise  of  an  agency,  while  others  have  been  drawn  with 
a  view  to  having  them  constnied  as  contracts  of  sale  or 
agency,  as  might  best  suit  the  convenience  or  subserve 
the  purposes  of  their  framers.  In  construing  these 
anomalous  instruments,  courts  look  chiefly  at  the  essen- 
tial nature  and  perponderating  features  of  the  whole  in- 
strument, and  not  at  the  pecniliar  form  of  isolated  parts 
of  it.  It  matters  very  little  what  the  parties  have  chosen 
to  call  their  contract.  ♦  ♦  ♦  if  t^p  parties  have 
made  a  contract  which  really  operates  to  transfer  the 
title,  it  is  a  sale,  notwithstanding  they  may  have  labeled 
it  a  'special  willing  factor  appf)intment,'  or  have  express- 
ly stipulated  that  the  alleged  factor  'shall  never  pur- 
chase such  gofids  for  his  own  acccmnt.'  So  with  regard 
to  the  use  of  the  term  'consign.'  It  may  express  the  true 
state  of  the  case,  and,  if  so.  it  will  be  given  eflfect:  or  it 
mav  be  a  mere  subterfuge,  and,  if  it  be  the  latter,  'there 
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is  no  magic  in  that  word  which  can  take  from  the  trans- 
action its  real  character." 

This  is  peculiarly  illustrated  by  the  cases  of  Ar- 
buckle  Bros,y  whose  contracts  have  been  the  subject  of 
review  in  some  of  the  courts  of  last  resoii:,  notably  those 
of  Georgia,  Tennessee,  and  Virginia,  wherein  it  was  held 
that  notwithstanding  the  contract  w^is  called,  and  pur- 
ports on  its  face  to  be,  a  'special  selling  factor  appoint- 
ment," stipulates  for  a  retention  of  title,  and  that  the 
goods  shall  be  consigned  and  held  by  the  party,  merely 
as  a  factor,  and  that  such  factor  shall  never  purchase 
such  gooils  on  his  own  account,  and  the  same  to  be  sold 
in  name  of  the  factor,  but  only  as  the  factor  of  Arbuckle 
Bros.,  and  only  at  such  prices  and  on  such  terms,  as 
said  Arbuckle  Bros,  may  give  from  time  to  time.  The 
contract  provided  also  for  certain  "allowances  and  com- 
missions." There  were  other  provisions  as  to  payments, 
etc.,  and  these  courts  held  that  the  entire  contract  dis- 
closed a  sale  and  not  an  agency,  notwithstanding  the 
many  such  expressions  to  be  found  therein. — Arbuckle 
Bros,  i\  Gates  d  Brown,^  95  Va.  802,  30  S.  E.  496;  Ar- 
buckle Bros,  V,  Kirkpatrick,  98  Tenn.  221,  39  S.  W.  3, 
36  L.  R.  A.  285,  60  Am.  vSt.  Rep.  854;  SnelUng  v,  Ar- 
buekh  Bros.,  104  Ga.  362,  30  S.  E.  863. 

Speaking  of  this  contract,  the  court  in  the  latter  case 
says :  "It  appears  to  have  l>een  drawn  for  the  purpose 
of  enabling  Arbuckle  Bros,  to  'run  with  the  hare  or  hold 
with  the  hounds,'  according  as,  in  the  exigencies  of  a 
given  case,  their  interest  might  dictate." 

In  reference  to  the  same  contract,  the  Supreme  Court 
of  Virginia,  in  above  case  of  A  rbuckle  Bros.  v.  Gates  & 
Brown,  said  :  "The  agreement  was  an  attempt  to  accom- 
plish that  which  cannot  be  done — to  make  a  sale  of  per- 
sonal property  and  at  the  same  time  constitute  the  buy- 
er  simply  an  agent  of  the  seller  to  hold  the  property  un- 
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til  it  is  paid  for.  The  two  things  are  incompatible  and 
cannot  co-exist  The  agreement  had  in  it  every  element 
of  sale.  It  was  in  substance  and  eflfect  a  sale,  and  must 
be  so  declared.  It  does  not  matter  by  what  name  the 
parties  chose  to  designate  it.  That  does  not  determine 
its  character.  The  courts  look  beyond  mere  names  and 
within  they  see  the  real  nature  of  an  agreement  and  de- 
termine from  all  its  provisions,  taken  together,  and  not 
from  the  name  that  has  been  given  it  by  the  parties,  or 
from  some  isolated  provision,  its  legal  character  and  ef- 
fect." 

The  following  excerpt  from  the  case  of  Buffum  v,  Des- 
cher,  1  Neb.  (Unof.)  736,  96  N.  W.  352,  is  in  point  ifn 
this  connection :  "In  all  the  cases  it  is  held  that  the  re- 
lation of  the  parties  as  principal  and  agent,  or  as  vendor 
and  vendee,  is  determined  by  the  nature  of  the  transac- 
tion, and  not  by  the  name  which  they  give  it,  and  the 
use  of  the  words  ^agent,'  ^commissions,'  etc.,  is  of  little 
significance.  If  the  goods  are  delivered  to  the  ^con- 
signee' under  such  circumstances  as  to  confer  upon  him 
al)8olute  dominion  over  them,  and  he  becomes  bound  to 
pay  a  stipulated  price  for  them  at  a  certain  time  or 
upon  the  happening  of  any  future  event,  the  transac- 
tion amounts  to  a  sale  and  delivery,  and  the  title  passes 
to  him." 

The  case  often  cited  and  referred  to  as  a  leading  case 
among  cases  of  this  character  is  that  of  Ex  parte  White, 
L.  R.  Ch.  397.  In  stating  the  transaction  between  the 
parties,  James,  L.  J.,  in  his  opinion  says :  "Mr.  Nevill 
was  tf>  dispose  of  the  goods  sent  to  him  by  Toole  &  Co. 
and  was  not  to  pay  for  them  unless  he  disposed  of  them, 
and  he  was  to  return,  at  the  end  of  every  month,  an  ac- 
count of  sales  that  he  had  actually  made;  and  then,  after 
the  lapse  of  another  month,  he  was  to  pay  in  cash  foi^ 
the  amount  of  goods  he  had  disposed  of,  according  to 
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their  value  as  fixed  by  a  price  list  sent  to  him.  It  does 
not  appear  that  he  ever  was  expected  to  return  any  par- 
ticular contract,  or  the  names  of  the  persons  with  whom 
he  had  dealt.  He  pursued  his  own  course  in  dealing 
with  the  goods,  and  frequently  before  sale  had  manipu- 
lated them  to  a  very  considerable  extent  by  pressing, 
dyeing,  and  otherwise  altering  their  character  j  ♦  ♦  ♦ 
and  he  sold  them  on  what  terms  he  pleased  as  to  price 
and  length  of  credit." 

The  opinion  then  proceeds:  "If  he  was  entitled  to 
alter  them,  to  manipulate  them,  to  sell  them  at  any  price 
that  he  thought  fit  after  they  had  been  so  manipulated, 
and  was  still  only  liable  to  pay  for  them  at  a  price  fixed 
beforehand,  without  any  reference  to  the  price  at  which 
he  had  sold  them,  or  to  anything  else  than  the  fact  of 
his  having  sold  them  in  a  certain  month,  it  seems  to  me 
impossible  to  say  that  the  produce  of  the  goods  so  sold 
was  the  money  of  the  consignors,  or  that  the  relation 
of  vendor  and  purchaser  existed  between  Toole  d  Co. 
and  the  diffei^ent  person's  to  whom  he  sold  the  goods." 
(Italics  ours.) 

The  opinion  also  says :  "That  it  has  been  admitted  in 
the  course  of  the  argument  that  there  is  no  magic  in 
the  word  'agency.'  It  is  often  used  in  commercial  mat- 
ters w^hen  the  relationship  is  that  of  vendor  and  pur- 
chaser." 

It  was  held  in  that  case  that:  "Mr.  Nevill  was  in 
the  position  of  a  person  having  goods  'on  sale  or  re- 
turn.' " 

In  the  same  case  from  which  we  have  just  quoted, 
Mellish,  L.  J.,  said :  "But  if  the  consignee  is  at  liberty, 
according  to  the  contract  between  him  and  his  consign- 
or, to  sell  at  any  price  he  likes,  and  receive  payment  at 
any  time  he  likes,  but  is  to  be  bound,  if  he  sells  the  goods, 
to  pay  the  ccmsignor  for  them  at  a  fixed  price  at  a  fixed 


Digitized  by  VjOOQ iC 


18«.1  OF  ALABAMA.  189 

[D.  M.  Ferry  &  Co.  v.  Hall.] 

time,  in  my  opinion,  whatever  the  parties  may  think, 
their  relation  is  not  that  of  principal  and  agent.  The 
contract  of  sale  which  the  alleged  agent  makes  with  his 
purchasers  is  not  a  contract  made  on  account  of  his 
principal,  for  he  is  to  pay  a  price  that  may  be  diflferent 
and  at  a  time  that  may  be  different  from  those  fixed  by 
the  contract.  *  *  *  If  A.  hands  over  his  goods  to 
B.,  and  B.  is  to  pay  him  a  certain  price  if  he  sells,  but 
is  at  liberty  to  sell  on  what  terms  he  pleases,  and  B.  then 
sells  to  C,  the  natural  inference  from  these  facts  is, 
beyond  all  doubt,  that  there  is  a  sale  made  to  B.  and 
another  sale  from  B.  to  C,  and  all  the  circumstances 
confirm  the  view  that  such  was  the  nature  of  the  dealing 
here." 

The  following  authorities  also  may  be  cited  in  addi- 
tion to  the  above,  to  the  effect  that  the  mere  use  of  the 
words  "agent,"  or  "consignment,"  or  "commissions," 
etc.,  does  not  determine  the  character  of  the  contract, 
but  that  it  is  the  duty  of  the  court  to  reach  the  real  i/nr 
tention  of  the  parties  and  declare  the  relationship. — 
Chickermg  v.  Bastress,  130  111  206,  22  N.  E.  542,  17  Am. 
St.  Rep.  309;  Jackson  v.  State,  2  Ala.  App.  226,  57 
South.  110  J  Peoria  Mfg.  Co,  v,  Lyons,  153  111.  427,  38 
N.  E.  661;  Hereford  v.  Dcms,  102  U.  S.  235,  26  L.  Ed. 
160;  House  v.  Beak,  141  111.  290,  30  N.  E.  1065,  33  Am. 
St.  Rep.  307;  In  re  WelU  (D.  C.)  140  Fed.  752;  In  re 
Carpenter  (D.  C.)  125  Fed.  831;  Baker  v.  Turner,  19 
App.  Div.  223,  46  N.  Y.  Supp.  25;  Bradley  Alder  son  d 
Co.  V.  McAfee  (D.  C.)  149  Fed.  254:;  People  v.  Newma/n, 
99  Mich.  148,  57  N.  W.  1073. 

In  this  latter  case  it  is  said  in  the  opinion  that  "call- 
ing profits  'commissions'  does  not  change  their  char- 
acter." 

Mr.  Mechem  (volume  1,  §  43)  thus  distinguishes  a 
sale  from  agency  to  sell  in  these  words :    "The  essence 
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of  sale  is,  as  has  been  seen,  the  transfer  of  the  title  to  the 
goods  for  a  price  paid  or  to  be  paid.  Such  a  transfer 
puts  the  transferee,  who  has  procured  the  goods  to  sell 
again,  in  the  attitude  of  an  owner  selling  his  own  goods, 
and  makes  him  liable  to  the  first  seller  as  a  debtor  for 
the  price  and  not,  as  an  agent,  for  the  proceeds  (italics 
ours)  of  the  resale.  The  essence  of  the  agency  to  sell  is 
the  delivery  of  the  goods  to  a  person  who  is  to  sell  them, 
not  ds  his  own  property  bnt  ds  the  property  of  the  prit^ 
cipal  (italics  ours),  who  remains  the  owner  of  the  goods 
and  who  therefore  has  the  right  to  control  the  sale,  to 
recall  the  goods,  and  to  demand  and  receive  their  pro- 
ceeds  when  sold,  less  the  agent's  commission,  but  who 
has  no  right  to  a  price  for  them  before  sale  or  unless  sold 
by  the  agent." 

While,  in  the  instant  case,  a  portion  of  the  contract 
has  the  words  "sell  on  commission"  and  the  word  "con- 
signment" written  thereon,  yet  other  portion  (memo- 
randum of  shipment  and  invoice,  etc.)  make  use  of  the 
words  "sold  to"  and  agreement  to  "buy  back,"  and  noth- 
ing is  said  as  to  the  title  to  the  seeds  or  that  the  retail 
merchant  is  in  fact  the  agent  of  the  wholesaler,  and, 
from  what  is  therein  contained,  it  is  diflRcult  to  deter- 
mine the  real  intention  of  the  parties.  The  agreed  state- 
ment of  facts,  however,  contains  the  method  of  business, 
the  course  of  dealing  in  reference  to  such  transactions, 
and  from  such  agreement  it  is  disclosed  that  the  retail 
merchant  acquires  complete  dominion  and  control  of 
the  seeds,  makes  sales  to  whom  he  pleases  at  his  otc^i 
prices  and  on  toJiatever  terms  he  pleases,  and  makes  no 
accounting  whatever  to  the  wholesaler.  Indeed,  from 
the  agreed  statement  of  facts  it  appears  the  retailer 
deals  with  the  seed  as  his  oxen.  He  need  not  sell  at  all, 
but  may  give  away  the  seed  or  use  them  himself.  He  is 
to  account  to  the  wholesaler  for  the  seed  not  returned 
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at  the  invoice  price,  less  the  commission,  when  the  trav- 
eling man  calls  and  adjusts  the  accounts,  giving  the  re- 
tailer credit  for  the  unsold  seed  at  invoice  price.  This 
settlement  is  not  to  be  made  as  the  seeds  are  sold,  but 
the  settlement  is  to  be  made  when  the  "traveler  calls" ; 
that  is,  on  demand,  as  it  were.  The  retailer  sold  to  his 
customer  in  his  own  name,  and  the  wholesaler  was  in  no 
manner  interested  in  the  price  obtained,  but  merely 
took  back  the  unsold  seeds,  allowing  credit  therefor  at 
invoice  prices.  When  sold  by  the  retailer,  the  proceeds 
of  the  sale  were  hi^  own,  and  no  duty  rested  on  him  to 
account  therefor  to  the  wholesale  dealer. 

Under  the  agreed  statement  of  facts  as  shown  by  the 
record,  guided  by  the  rules  of  law  as  found  in  the  fore- 
going authorities,  we  think  it  quite  clear  that  the  re- 
tailer was  not  a  mere  agent  but  was  in  fact  a  purchaser 
of  seeds.  It  is  shown  that  the  retailer  had  the  right  to 
return  the  unsold  seeds,  and  that  the  wholesaler  agreed 
to  buy  them  back  at  invoice  prices.  What,  then,  is  the 
relation  between  the  parties? 

In  the  case  of  Alleti,  Bethune  &  Co,  v.  Mwunj  &  Co.^ 
66  Ala.  10,  it  was  said :  "A  sale  may  properly  be  defin- 
ed to  be,  'a  transfer  of  the  absolute  or  general  property 
in  a  thing,  for  a  price  in  money.'  *  *  *  If  anything 
remains  to  be  done  by  either  party  to  the  transaction, 
before  delivery  (as,  for  example,  to  determine  the  price, 
quantity,  or  identity  of  the  thing  sold),  the  title  does 
not  vest  in  the  purchaser,  but  the  contract  is  merely  ex- 
ecutory. ♦  ♦  ♦  Where,  however,  goods  are  sold 
and  delivered,  the  terms  of  sale  being  specified,  and  the 
vendee  reserves  the  right  to  reject  or  return,  the  title 
passes,  liable  to  be  divested  by  the  exercise  of  this  op- 
tion to  rescind,  expressed  within  a  reasonable  time." 

The  case  of  Robinson  &  Ledyard  v.  Fairbanks  &  Co,, 
81  Ala.  132,  1  South.  552,  is  somewhat  in  point  in  this 
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connection,  and  in  which  the  court  said :  "In  our  judg- 
ment the  contract  was  not  a  bailment,  or  a  *sale  on 
trial'  or  ^approval,'  in  which  there  is  no  sale  until  an 
approval  is  given,  expressly  or  by  implication.  But  it 
more  nearly  resembles  a  contract,  or  bargain  of  ^sale  or 
return,'  which  vests  the  property  in  the  goods,  or  so 
much  of  them  as  remained  on  hand  at  a  fixed  day  in  the 
future." 

See,  also,  Foley  v.  Felrath,  98  Ala.  176, 13  South.  485, 
39  Am.  St.  Rep.  39;  Town  of  Cottonwood  v.  Austin  d 
Co.,  158  Ala.  117,  48  South.  345.  "In  the  case  of  sale 
or  return,  the  property  in  the  goods  passes  to  the  buy- 
er at  once,  subject  only  to  a  defeasance  by  a  return  of 
the  goods,  unless  it  appears  that  the  intention  is  that 
the  title  shall  remain  in  the  seller,  as  where  payment  of 
the  price  is  made  a  condition  precedent  to  the  passing 
of  the  property.  If  the  buyer  fails  to  return  the  goods 
within  the  time  limited  or  within  a  reasonable  time,  the 
sale  becomes  absolute." — 35  Cyc.  290. 

"A  contract  of  this  nature  constitutes  usually  a  pres- 
ent sale,  subject  to  be  defeated  by  a  condition  subse- 
quent until  return;  therefore  the  title  is  in  the  vendee." 
Mechem  on  Sales,  vol.  1,  §  677. 

"A  contract  'on  sale  or  return'  is  an  agreement  by 
w^hich  goods  are  delivered  by  a  wholesale  dealer  to  a 
retail  dealer,  to  be  paid  for  at  a  certain  rate,  if  sold 
again  by  the  latter,  and,  if  not  sold,  to  be  returned." — 
Story  on  the  Law  of  Sales,  §  249. 

Speaking  to  the  same  subject,  the  court  in  the  case 
of  House  V,  Beak,  141  111.  290,  30  N.  E.  1065,  33  Am. 
St.  Rep.  307,  says :  "Such  sales  may  be  regarded  as  sub- 
ject to  a  condition  subsequent;  that  is,  upon  condition 
that,  if  the  goods  are  not  sold,  they  are  to  be  returned. 
Therefore  the  property  vests  presently  in  the  vendee,  de- 
feasible on  the  performance  of  the  condition.     If  the 
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defendant  disables  himself  from  performing  the  condi- 
tion, or  fails  to  perform  it  within  a  reasonable  time,  his 
liability  to  pay  the  price  fixed  becomes  unconditional, 
and  the  plaintiff  may  declare  as  upon  an  indebitatus  as- 
sumpsit. ♦  •  ♦  The  buyer  may  make  himself  lia- 
ble to  pay  the  price  fixed  in  the  agreement  by  refusing 
to  return  the  property  upon  demand  made  for  it  by  the 
seller,  but,  if  the  seller  does  not  want  the  property  and 
makes  no  demand  for  it,  it  is  none  the  less  true  that  the 
buyer  will  become  liable  to  pay  the  price  fixed,  upon 
failing  to  return  the  property  within  a  reasonable  tima" 

We  are  of  the  opinion  that  the  real  transaction  be- 
tween D.  M.  Ferry  &  Co.  and  the  retail  merchants,  un- 
der the  agreed  statements  of  facts,  was  that  of  "sale  or 
return,"  as  disclosed  by  these  authorities  and  defini- 
tions. The  retailer  was  to  pay  for  the  seeds  not  return- 
ed at  a  certain  price  previously  fixed  by  the  parties,  and 
at  a  certain  time  (that  is,  when  the  "traveler  calls"), 
and  he  had  the  option  of  returning  seeds  not  sold.  We 
deem  a  further  discussion  unnecessary,  and  indeed  rec- 
ognize that  this  opinion  is  doubtless  of  undue  length, 
but  we  trust  pardonable  on  account  of  the  importance 
of  the  principles  involved. 

We  have  examined  the  cases  relied  upon  by  counsel 
for  appellee  {Fleet  v.  Hertz,  201  111.  594,  66  N.  E.  858, 
94  Am.  St.  Rep.  192;  Thornton  v.  Cook,  97  Ala,  632,  12 
South.  403),  but  the  contracts  there  were  not  of  a  sim- 
ilar character,  nor  was  there  such  a  state  of  facts  as 
that  disclosed  here,  and  are  in  no  wise  in  conflict  with 
the  conclusion  here  reached.  We  therefore  conclude 
that  the  transactions  disclosed  by  this  record,  as  ap- 
pears from  the  agreed  statement  of  facts,  are  not  con- 
signments, creating  the  relation  of  principal  and  agent, 
but  are  what  are  known  as  "sale  or  return,"  and  that 
therefore  the  property  vested  in  the  retailer  upon  de- 
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livery,  subject  to  be  defeated  by  the  condition  subse- 
quent For  the  purpose  of  taxation,  therefore,  the  seeds 
under  the  agreed  statement  of  facts  were  the  property 
of  the  retailer^  and  the  appellant  w^s  not  liable  for  such 
taxes. 

The  court  below  erred  in  giving  the  affirmative  charge 
for  the  defendant  and  in  refusing  that  asked  by  the 
plaintiff.  The  judgment  of  the  circuit  court  is  therefore 
reversed,  and,  as  the  cause  was  tried  upon  an  agreed 
statement  of  facts,  one  will  be  here  rendered  in  favor 
of  the  plaintiff,  for  the  sum  sued  for. 

Reversed  and  rendered. 

Anderson,  C.  J.,  and  Mayfibld  and  Somervillb,  JJ., 
concur. 


Compton  17.  JeflPerson  County  Savings  Bank. 

Assumpsit. 

(Decided  November  7,  1914.    66  South.  446.) 

Appeal  and  Error;  Orders  Appealable;  Statutes. — ^Where  a  case 
In  the  Law  and  Equity  Court  of  Marengo  County  had  not  been  set 
down  for  hearhig  on  the  pleadings  alone,  rulings  on  the  pleadings 
were  not  reviewable  on  appeal  taken  under  section  26,  Local  Acts 
1909,  p.  356. 

Appeal  from  Marengo  Law  and  Equity  Court. 

Heard  before  Hon.  Edward  J.  Gildbb. 

Assumpsit  by  the  Jefferson  County  Savings  Bank 
against  J.  H.  Compton.  From  rulings  on  the  plead- 
ings adverse  to  defendant  he  appeals.  Submitted  on  mo- 
tion to  dismiss  the  appeal  which  was  granted. 

E.  E.  Taylor,  for  appellant.  Counsel  discuss  the  rul- 
ings on  the  pleadings,  with  citation  of  authority  to  the 
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proposition  that  the  various  rulings  were  erroneous  and 
prejudicial,  but  in  view  of  the  opinion,  it  is  not  deemed 
necessary  to  here  set  them  out. 

William  Cunninghamb,  for  appellee.  Judgments  on 
pleadings  generally  are  not  reviewable. — 2  Enc.  P.  & 
P.  113 ;  Eslava  v.  Jones,  79  Ala.  287.  The  right  of  ap- 
peal is  purely  a  privilege  and  not  a  vested  right. — ^Au- 
thorities supra.  The  setting  down  was  not  on  the  plead 
ings  alone,  and  there  was  no  final  judgment,  and  hence, 
it  was  not  such  a  setting  down  within  the  purview  of 
§§26  and  42,  Acts  1909,  p.  339,  as  to  support  an  appeal 
under  §  28  thereof. — Boone  v.  Riley,  54  South.  997; 
Kelly  17.  Oriffm,  165  Ala.  309.  The  appeal  should,  there- 
fore, be  dismissed. 

McCLELLAN,  J. — By  section  26  of  the  act  approved 
August  26,  1909  (Acts  Sp.  Sess.  1909,  pp.  339,  356),  to 
create  and  establish  the  Marengo  law  and  equity  court 
it  is  provided : 

"That  in  all  civil  cases  at  law  in  the  said  Marengo 
law  and  equity  court,  the  judge  thereof  may  set  down 
any  case  for  hearing  on  the  pleadings  alone,  and  ren- 
der judgment  thereon  in  term  time  or  during  vacation, 
and  from  such  judgment  or  ruling  on  the  pleadings  an 
appeal  shall  lie  to  the  Supreme  Court,  to  be  taken  with- 
in thirty  days  after  such  judgment  or  ruling  is  render- 
ed or  made ;  but  nothing  herein  contained  shall  prevent 
such  judgment  from  being  assigned  as  error  upon  an  ap- 
peal taken  to  said  court  after  the  final  determination  of 
said  case,  if  an  appeal  shall  not  have  been  taken  under 
this  section." 

Section  42,  p.  362,  contemplates  that  civil  and  other 
causes  enumerated  in  the  section  shall  be  set  down,  by 
the  court,  for  hearing  and  for  the  settling  of  the  plead- 
ings. 
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According  to  the  letter  of  section  26,  set  forth  above, 
it  is  a  condition  precedent  to  the  right  to  appeal  be- 
fore final  judgment  in  a  civil  case  that  the  judge  of  the 
court  set  the  case  "for  hearing  on  the  pleadings  alone." 

The  appellee  moves  this  court  to  dismiss  the  present 
appeal,  which  is  from  rulings  on  pleadings  only,  be- 
cause the  presence  of  the  just  stated  condition  prece- 
dent is  not  shown  by  the  record  here.  It  does  not  ap- 
pear from  the  record  that  the  case  had  been  set  down 
by  the  judge  for  hearing  on  the  pleadings  alone,  and 
that  upon  the  hearing  so  ordered  the  rulings  noted  and 
urged  for  error  were  then  made..  The  motion  is  well  tak- 
en. Manifestly  it  was  not  intended  by  the  act  that  from 
every  adverse  ruling  on  the  pleadings,  in  the  ordinary 
course  of  trials  of  civil  cases  that  had  not  been  set  down 
for  hearing  on  the  pleadings  alone,  there  might  be  an 
appeal  to  this  court.  It  is  not  to  be  for  one  moment 
conceded  that  the  lawmakers  intended  to  write  into  law 
such  a  mockery  of  the  administration  of  justice  in  the 
county  of  Marengo. 

The  motion  to  dismiss  is  sustained,  and  the  appeal 
is  dismissed. 

Appeal  dismissed. 


Long  V.  Gwin« 

Assumpsit. 

(Decided  June  30,  1914.    66  South.  88.) 

1.  Appeal  and  Error;  Right  to  Allege. — Where  the  action  was  In 
Oode  form  against  several  makers  of  a  note,  the  only  defendant  who 
defended  cannot  complain  that  the  action  was  discontinued  as  to 
other  defendants  who  were  not  served,  as  authorized  by  section  2502, 
Code  1907,  nor  that  the  service  was  not  proper  as  to  others  against 
whom  default  judgment  was  rendered. 


Digitized  by  VjOOQ iC 


188]  OP  ALABAMA.  197 

[Long  V.  Gwtn.] 

2.  DUnUasal  and  Non-Suit;  Grounds. — In  an  action  against  several 
alleged  makers  of  a  note,  there  was  no  discontinuance  In  taking  a 
default  judgment  against  those  defendants  who  did  not  appear,  and 
In  proceeding  to  trial  against  the  others. 

3.  Judgment;  Default;  Correction, — ^Any  error  in  rendering  a  de- 
fault Judgment  against  defendant  who  had  not  been  properly  served, 
may  be  corrected  in  the  trial  court  on  motion,  or  in  the  Supreme 
Court  without  remanding  the  cause  If  the  Judgment  can  be  otherwise 
affirmed,  at  the  cost  of  appellant 

4.  Same;  Final. — ^A  Judgment  by  default  against  defendants  who 
do  not  appear  is  In  Its  nature  Interlocutory  to  await  disposition  as 
to  the  other  defendant,  and  Is  made  final  when  Judgment  Is  rendered 
against  the  other  defendants. 

5.  Bills  and  Notes;  LiahiUty  as  Endorser;  Presumption. — Where 
the  note  Itself  bore  defendant's  signature  on  Its  back  it  showed  prima 
facie  that  defendant  was  liable  only  as  endorser,  and  in  an  action 
against  such  one  as  the  maker  of  the  note,  plaintiff  could  not  recover 
unless  this  prima  facie  presumption  was  rebutted,  or  unless  proper 
notice  of  dishonor  had  been  given. 

6.  Same;  Evidence;  Parol. — ^Where  prima  facie  the  note  showed 
that  one  of  defendants  was  liable  only  as  an  endorser,  plaintiff  could 
show  by  parol  that  although  defendant's  name  was  signed  on  the 
back  of  the  note,  he  was  in  fact,  liable  as  a  maker  and  signed  the 
note  as  such,  and  not  as  an  endorser,  and  defendant  was  entitled  to 
show  if  he  could,  that  he  was  not  liable  as  a  maker,  but  was  liable 
only  as  an  endorser,  if  at  all ;  parol  evidence  In  such  case  not  vary- 
ing the  written  contract,  but  explaining  the  real  contract,  and  the 
intention  of  the  parties. 

7.  Same;  lAaJ^Uity  of  Endorser;  Condition  Precedent. — ^An  endors- 
er's contract  is  conditioned  on  due  presentment  for  payment  to  the 
party  primarily  liable,  the  maker  or  acceptor,  and  notice  of  dishonor ; 
a  failure  to  make  such  presentment  or  give  such  notice  discharges 
the  endorser. 

8.  Same;  Presentment;  Maker. — ^A  maker  of  a  note  being  primarily 
liable  is  not  entitled  to  presentment  or  to  notice  of  dishonor. 

9.  Same;  Endorsement;  Irregular. — ^Where  a  party  writes  his  name 
on  the  back  of  a  note  as  endorser,  at  Its  inception,  and  not  after  it 
was  fully  executed,  it  Is  an  irregular  endorsement. 

10.  Same. — ^The  payee  of  a  note  is  usually  the  first  endorser,  and 
liable  next  after  the  maker  or  acceptor. 

11.  Same;  Liability  of  Endorser;  Jury  Question. — ^Under  the  evi- 
daice  in  this  case  it  was  for  the  Jury  to  say  in  what  capacity  de- 
fendant signed,  whether  as  maker  or  endorser. 

Appeal  from  Bessemer  City  Court. 
Heard  before  Hon.  James  Trotter,  Special  Judge. 
Action  by  M.  M.  Gwin  against  R.  H.  Long  and  others, 
upon  a  bill  single  or  promissory  note.     Judgment  for 
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plaintiflf,  and  defendants  appeal.     Reversed     and     re- 
manded. 

The  seventh  plea  of  defendant  Long  is  as  follows  : 
Plaintiflf  should  not  recover  in  this  case  against  this 
defendant  for  that  the  instrument  sued  on  was  a  nego- 
tiable instrument,  and  this  defendant  was,  if  liable  at 
all,  only  liable  as  an  indorser,  and  that  said  instrument 
was  dishonored  by  nonpayment  at  maturity,  and  that 
notice  of  such  dishonor  was  not  given  this  defendant 
when  said  instrument  was  so  dishonored,  nor  within  the 
time  required  by  law  for  such  notice;  therefore  this  de- 
fendant is  discharged  from  liability  on  said  instrument 

EsTES^  Jones  &  Welch,  and  William  Millikbn,  for 
appellant.  Having  proceded  to  judgment  by  default 
against  a  part  of  defendants  there  was  a  discontinuance 
as  to  defendant  Long.— 23  Cyc.  736;  6  Enc.  P.  &  P.  20; 
Brooks  V.  Malthie,  4  S.  &  P.  96 ;  Dearvng,  et  al.  v.  Smithy 
et  al,  4  Ala.  432 ;  9  la.  355 ;  8  Tex.  131.  Plea  3  was  a 
good  plea,  and  not  subject  to  the  demurrers  interposed. 
—1  Brick.  394;  3  Brick.  152;  9  Cyc.  321.  The  same  is 
true  of  pleas  4  and  10.  Plea  11  was  a  good  plea. — Rich' 
ardson  v.  Fields,  124  Ala.  535.  It  was  competent  to 
show  how  defendant  signed  the  note,  but  it  was  not  com- 
petent for  plaintiflf  to  introduce  evidence  as  to  whether 
Long  was  a  maker  or  an  endorser,  as  they  cannot  be 
jointly  sued. — ^carbrough  v.  City  Nat.  Bank,  157  Ala. 
577.  The  complaint  declared  on  a  bill  single,  and  the 
paper  oflFere<l  in  evidence  was  a  plain  promissory  note. 
This  constituted  a  variance. — Dams  v.  McWhorter,  122 
Ala.  571.  Counsel  discuss  other  matters  complained 
of,  but  cite  no  additional  authority. 

PiNKNEY  SroTT,  for  appellee.  There  was  no  discon- 
tinuance.—§§  2502  and  5384,  Code  1907.  There  was  no 
variance. — Dams  v.  McWhorter,  122  Ala.  672.     It  did 
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not  matter  where  defendant  signed  the  note,  whether  as 
maker,  in  front  or  on  the  back. — Eudora  Co.  v.  Barclay, 
122  Ala.  506 ;  Carter  v.  Long,  125  Ala.  280.  The  follow- 
ing authorities  answer  all  the  other  arguments  advanc- 
ed by  appellant. — Bomar  v.  Rosser,  131  Ala,  215 ;  Dex- 
ter r.  Ohlander,  93  Ala.  441. 

MAYFIELD,  J. — Appellee  sued  appellant  and  a 
number  of  others  on  a  written  instrument,  in  form  a 
promissory  note,  but  in  the  complaint  denominated  a 
''bill  single.''  With  this  exception  the  complaint  is  in 
Code  form,  for  an  action  by  the  payee  against  the  sev- 
eral makers  of  a  promissory  note. 

Several  of  the  defendants,  alleged  makers,  were 
not  served,  and  as  to  these  the  plaintiff  discon- 
tinued, as  is  authorized  by  section  2502  of  the 
Code.  As  to  this  there  was  no  error  nor  injury  of 
which  this  appellant  can  comi^lain.  The  other  defend- 
ants served,  than  Long,  failed  to  appear  and  defend, 
and  judgment  by  default  was  entered  against  them ;  and 
the  case  proceeded  to  trial  as  against  defendant  Long. 
It  appears  that  some  of  these  defendants,  against  whom 
judgment  by  default  was  rendered,  had  not  been  proper- 
ly served,  but  as  to  this  there  was  no  reversible  error 
nor  error  of  which  Long  could  complain. 

This  error  can  be  corrected  in  the  trial  court  on  mo- 
tion, or  in  this  court,  without  remanding  the  cause, 
if  the  judgment  can  be  otherwise  aflBrmed,  at  the  cost 
of  the  appellant.— Xejff  r.  Edwards,  81  Ala.  246,  2  South. 
88. 

There  was  no  discontinuance  of  this  cause  by  the  tak- 
ing of  judgment  by  default  against  those  who  did  not 
appear,  and  proceeding  to  trial  as  against  the  othei-s. 

In  such  case  the  judgment  by  default  is,  in  its  na- 
ture, interlocutory,  to  await  disposition  of  the  ca.se  as 
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to  the  other  defendants;  and  in  this  case  it  was  made 
final  when  judgment  was  rendered  against  the  other  de- 
fendants.— Brooks  V.  MaJthie,  4  Stew.  &  P.  96;  Mobile 
Co.  V.  Smithy  51  Ala.  329 ;  Neff  v,  Edwards,  supra. 

The  defendant  Long  interposed  several  pleas,  includ- 
ing that  of  non  est  factum ;  and  demurrer  was  sustained 
as  to  all  except  the  plea  of  non  est  factum. 

Plea  7  presented  a  good  defense  to  the  instrument; 
that  is,  if  the  facts  alleged  in  the  plea  were  true,  the 
defendant  Long  was  not  liable,  though  he  had  signed 
the  instrument  sued  on. 

The  action  is  by  the  payee  against  the  makers  of  a 
note.  The  complaint  did  not  show  that  plaintiflf  was  a 
bona  fide  purchaser  or  holder  of  the  instrument.  The 
complaint  shows  an  action  only  between  the  original 
parties  to  the  contract  sued  on,  and  hence  the  defenses 
set  up  were  availing  to  the  defendant. 

While  the  defendant  is  sued  as  a  maker,  the  instru- 
ment on  its  face  prima  facie  shows  that  the  defendant 
is  liable  only  as  an  indorser.  Unless  this  prima  facie 
presumption  is  rebutted,  which  may  be  done  in  this  ac- 
tion, the  plaintiflf  cannot  recover. 

The  plaintiflf  in  this  action  had  the  right  to  show  that, 
although  Long's  name  was  signed  on  the  back  of  the 
note,  yet  he  was  in-  fact  liable  as  a  maker,  and  signed 
the  note  as  such  and  not  as  an  indorser.  On  the  other 
hand,  the  defendant  had  the  right  to  show  that  he  was 
not  liable  as  maker,  but  liable,  if  at  all,  only  as  indorser. 

It  is  made  to  appear  in  the  case  beyond  dispute  that 
defendant  Long's  signature  to  the  note  was  on  its  back; 
and  therefore  he  was  prima  facie  indorser  and  not  mak- 
er; yet  it  is  also  conclusively  shown  that  he  signed  be- 
fore the  note  was  delivered,  and  that  the  note  had  never 
been  indorsed  by  the  payee;  that  he  still  holds  it  and 
sues  on  it  as  the  original  payee;  and  that  Long  signed 
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the  note  at  its  inception  to  give  it  credit.  The  rule  is 
thus  stated  in  Randolph  on  Commercial  Paper,  vol.  2, 
§§833,841: 

"Sec.  833.  In  distinction  from  cases  that  hold  such 
indorsement  to  be  conclusively  a  joint  making  are  those 
which  hold  it  to  be  such  presumptively.  And  this  has 
been  held  to  be  the  case  prima  facie,  although  the  in- 
dorsement was  expressly  'without  demand  and  notice.' 
While  such  is  the  presumptive  contract,  parol  evidence 
of  a  different  intention  is  admissible  between  the  im- 
mediate parties  to  the  contract,  but  not  against  a  bona 
fide  holder  of  the  note  for  value  before  maturity.  And 
it  has  been  held  that  his  intention  to  contract  as  maker 
may  be  shown  by  parol  in  an  action  brought  by  him 
against  the  payee  as  a  prior  indorser,  although  the 
payee  indorsed  first.  On  the  other  hand,  it  has  been  held 
that  parol  evidence  is  requisite  in  order  to  render  such 
an  indorser  liable  either  as  maker  or  guarantor.  And 
to  hold  him  as  maker,  not  only  such  an  intention  must 
be  proved,  but  also  the  fact  that  his  indorsement  was 
at  the  inception  of  the  note,  and  that  he  was  privy  to 
the  original  consideration.  But  an  averment  that  he 
indorsed  the  note  before  its  delivery  to  induce  the  payee 
to  take  it  is  sufficient,  although,  if  such  averment  had 
been  denied  by  the  plea  he  might  have  been  shown 
to  be  a  guarantor.  According  to  his  intention, 
he  has  been  held  to  be  a  maker  or  surety,  a  maker 
or  indorser,  a  maker  or  guarantor,  a  maker,  guarantor, 
or  indorser.  And,  irrespective  of  presumptions,  the 
meaning  of  such  indorsement  obviously  becomes  a  ques- 
tion of  intention,  to  be  determined  by  the  evidence  in 
the  case,  although  this  statement  is  sometimes  restrict- 
ed to  actions  between  the  original  parties  and  in  the  ab- 
sence of  indorsement  by  the  payee,  while,  if  such  in- 
dorsement appears  above  that  of  the  payee,  it  is  said  to 
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have  been  made  presumptively  to  obtain  credit  with  the 
payee  and  to  belong,  as  such,  prima  facie  to  the  original 
contract,  sharing  in  the  original  consideration." 

"Sec.  841.  ♦  ♦  ♦  Parol  evidence,  where  it  is  ad- 
missible, may  show  that  such  indorser  is  liable  to  the 
payee.  So  that  the  indorsement  was  made  at  the  date  of 
the  note  and  intended  as  an  original  promise,  and  that 
the  payee  afterwards  indorsed  the  note  above  such  sig- 
nature; or,  on  the  other  hand,  that  it  was  not  contem- 
poraneous with  the  note,  and  therefore  not  a  joint  prom- 
ise, or  was  indorsed  at  the  maturity  of  the  note  as  a 
guaranty.  Moreover,  such  indorser  may  show,  at  the 
suit  of  the  original  payee,  that  he  had  expressly  refused 
to  sign  as  joint  maker,  or  that  he  had  signed  with  the 
payee's  name  blank  under  a  special  agreement,  and  that 
a  diversion  of  the  paper  had  been  made  contrary  to  the 
agreement,  or  that  he  had  signed  merely  as  a  witness  for 
the  payee." 

It  follows,  therefore,  that  the  trial  court  erred  in  sus- 
taining demurrers  to  special  plea  7  and  in  declining  to 
allow  defendant  to  introduce  proof  tending  to  show  that 
he  had  signed  the  note  as  an  indorser  and  not  as  maker. 
Strange  to  say,  the  court  allowed  plaintiflf  to  testify 
that  the  defendant  told  him  he  signed  the  note  as  maker 
but  would  not  let  the  defendant  show  that  he  signed  it 
as  indorser  and  not  as  maker.  The  note  purported  to  be 
signed  by  the  defendant  Long  as  indorser  and  not  as 
maker;  and  the  defendant's  proposed  evidence  did  not 
even  tend  to  contradict  the  writing  as  did  that  of  the 
plaintiflf,  which  was  received,  but  as  we  have  shown 
above,  this  was  only  prima  facie,  and  not  conclusive. 

Either  party  to  the  contract  may  show  in  what  capac- 
ity the  note  was  signed;  that  is,  as  maker,  surety,  in- 
dorser, guarantor,  etc.  This  is  one  of  the  well-recogniz- 
ed exceptions  to  the  general  rule  that  parol  evidence  is 
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not  admissible  to  vary  a  written  contract.  It  does  not, 
in  such  eases,  vary  the  written  contract,  but  explains  it, 
and  shows  what  the  real  contract  and  intention  of  the 
parties  was. 

"The  indorsement  as  written,  although  a  necessary 
part  of  the  contract,  is  not  the  whole  of  it  The  entire 
contract  is  the  writing  as  understood,  delivered,  and 
received,  and  is  to  be  gathered  from  the  language,  usage, 
course  of  business,  and  relation  of  the  parties.  The 
rights  of  the  immediate  indorsee  are  affected  by  the  ac- 
tual contract  with  his  indorser,  but  subsequent  purcha- 
sers ^lithout  notice  are  entitled  to  look  to  the  indorse- 
ment for  all  that  it  appears  to  be  on  the  paper.  Parol 
evidence  of  the  actual  contract  has  on  this  ground  been 
held  to  be  admissible  between  the  imme<liate  parties  or 
against  subsequent  holders  with  notice.  And  on  the 
theory  that  a  blank  indorsement  is  a  contract  only  so 
far  expressed  in  writing  as  to  raise  a  presumption  of 
a  certain  undertaking,  which  is  not  conclusive  except 
in  favor  of  subsequent  bona  fide  holders  for  value,  parol 
evidence  is  admitted  to  explain  the  true  contract  be- 
tween the  original  and  immediate  parties.  And  this  is 
unquestionably  true  of  the  blank  indorsement  of  a  non- 
negotiable  bill  or  note.  Indorsements  at  the  making  of 
a  note,  and  before  that  of  the  payee,  made  by  one  who  is 
not  otherwise  a  party  to  the  note,  are  to  be  distinguish- 
ed from  ordinary  commercial  indorsements,  and  are  con- 
sidered by  themselves  in  a  later  chapter.  In  Georgia 
it  is  expressly  provided  by  statute  that  all  blank  in- 
dorsements may  be  explained  by  parol  evidence  as 
against  immecliate  parties  and  parties  with  notice.  On 
the  other  hand,  most  authorities  hold  that  the  implica- 
tions and  intendments  which  the  law  merchant  has  at- 
tached to  blank  indorsements  of  negotiable  commercial 
paper  render  them  express    and     complete    contracts. 
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which  cannot  be  explained  or  varied  by  parol.  This 
rule,  as  we  shall  see,  has  many  exceptions.  It  has  been 
applied  even  to  an  indorsement  in  blank  made  after  ma- 
turity. Under  it  such  evidence  has  been  held  to  be  in- 
admissible, even  against  an  immediate  indorsee,  to  con- 
tradict the  indorsement  by  showing  that  the  indorser 
was  not  liable.  But  an  indorser  may  show,  in  an  ac- 
tion by  his  immediate  indorsee,  an  agreement  on  his 
part  to  sue  the  acceptor  only,  and  not  to  look  to  the  in- 
dorser."— Randolph  on  Com.  Paper,  vol.  2,  §  778. 

The  other  pleas  as  to  which  demurrers  were  overrul- 
ed were  either  bad,  or  subject  to  demurrer,  or  were  fully 
covered  by  plea  7.  It  should  be  remembered  that  the 
liability  of  a  maker  is  entirely  different  from  that  of 
an  indorser.  The  contract  expressed  and  that  implied 
are  different.  Defenses  are  availing  to  one,  which  are 
not  to  the  other. 

The  indorser's  contract  is  conditioned  on  due  pre- 
sentment for  payment  to  the  party  or  parties  primarily 
liable,  the  maker  or  acceptor,  and  the  notice  of  dishon- 
or, and  a  failure  to  make  such  presentment  or  to  give 
such  notice  will  discharge  the  indorser;  but  of  course 
the  maker  of  the  note,  who  is  primarily  liable,  is  not  en- 
titled to  presentment  or  to  notice.  Of  course  the  in- 
dorser may  waive  the  presentment  and  notice,  but  that 
question  is  not  now  in  this  case.  Also,  if  the  holder  re- 
leases the  maker  or  acceptor,  this  will  eflfect  the  dis- 
charge of  all  subsequent  parties,  such  as  indorsers,  un- 
less the  right  against  them  is  expressly  reserved. 

There  are,  of  course,  irregular  indorsements,  such  as 
appear  in  this  case,  if  the  parties  who  wrote  their  names 
on  the  back  of  this  note  were  indorsers  and  not  makers. 
It  appears  that  they  so  signed  the  note  at  its  inception, 
and  not  after  it  was  fully  executed,  as  is  the  case  of  or- 
dinary indorsements  of  notes. 
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The  payee  is  usually  the  first  indorser,  and  is  liable 
next  after  the  maker  or  acceptor;  but  here  it  is  undis- 
puted that  the  payee  has  never  indorsed,  or  parted  with 
the  title  to,  the  note,  though  the  names  of  several  par- 
ties, including  the  defendant  Long's  appear  on  the  note 
prima  facie  as  indorsers  and  not  as  makers.  As  we  have 
said,  in  such  cases  parol  proof  is  admissible  to  show  in 
what  capacity  the  persons  signing  such  notes  acted; 
that  is,  as  makers  or  indorsers.  This  is  certainly  true  in 
actions  like  this,  between  the  original  parties,  to  the 
contract  Such  evidence  tends  to  explain,  and  not  to 
contradict,  the  writing. 

The  note  here  sued  on  was  declared  on  as  against  the 
makers  only;  on  its  face  it  appeared  that  some  of  the 
defendants  signed  as  indorsers  and  not  as  makers,  and, 
if  such  was  the  fact,  of  course  there  was  a  material  va- 
riance between  the  allegations  and  the  proof;  but  parol 
proof  was  admissible  to  show  that  they  signed  as  mak- 
ers, and  to  thus  prevent  a  variance,  and  the  note  would 
then  be  admissible  in  evidence,  and  it  would  then  be  a 
question  of  fact  for  the  jury  to  say  in  what  capacity 
they  signed. 

What  we  have  said  will  be  a  sufficient  guide  on  the 
next  trial. 

Reversed  and  remanded. 

Andbbson^  C.  J.,  and  Sombbville  and  Gabdneb^  JJ., 
concur. 
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Walker  v.  Guniiek. 

Aswrfnpsit. 

(Decided  June  30,  1914.    Rehearing  doiled  July  25,  1914. 
66  Soath.  45.) 

1.  Appeal  and  Error;  Review;  Theory  of  Case. — ^Where  the  case  Is 
tried  in  the  lower  court  on  one  theory,  it  will  be  treated  on  appeal 
upon  that  theory. 

2.  Same;  Harmless  Error;  Conduct  of  Attorney. — ^Where  the  an- 
swer elicited  nothing  capable  of  exerting  a  prejudicial  influence  upon 
the  Jury,  insinuation  of  counsel  in  a  question  to  defendant  that  the 
excuse  of  defendant  for  a  repeated  failure  to  go  with  plain tiflTs 
agent  to  estimate  the  value  of  the  improvements,  was  a  mere  pre- 
tense, was  harmless. 

3.  Landlord  and  Tenant;  Holding  Over;  Rent. — ^Where  a  tenant 
holds  over  with  the  consent  of  his  landlord,  he  is  liable  for  the  same 
rent  reserved  in  the  lease  for  the  preceding  year,  not  for  a  reason- 
able rent,  and  an  ineffectual  intervening  negotiation  for  a  sale  makes 
no  change. 

4.  Same;  Recoupment;  Improvements. — Where  the  tenant  sought 
to  recoup  for  improvements,  evidence  for  the  tenant  that  the  ditch- 
ing he  did  was  reasonably  worth  $25.  but  not  showing  that  that 
amount  was  reasonable,  was  not  admissible. 

5.  Same. — The  fact  that  the  tenant  had  placed  thirty  loads  of  stable 
fertilizer  on  the  land  in  the  ordinary  course  of  cultivation,  was  not 
an  Improvement  for  which  he  could  claim  a  set  off. 

(Sayre,  J.,  dissents  in  part.) 

Appeal  from  Anniston  City  Court. 

Heard  before  Hon.  Thomas  W.  Coleman,  Jb. 

Assumpsit  by  Mrs.  Susan  E.  Gunnels  against  T.  K. 
Walker.  Judgment  for  plaintiflf,  and  defendant  ap- 
peals.   Afllrmed. 

The  third  assignment  of  error  is : 

The  court  erred  in  sustaining  appellee's  objection  to 
appellant's  counsel  asking  him  how  much  he  paid  for 
the  ditching. 

The  following  is  charge  1  given  for  plaintiflf: 

The  court  charges  the  jury  that  defendant  is  not  en- 
titled to  recoup  or  set  oflf  any  amount  in  this  caae  for 
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his  own  services  in  superintending  the  work  that  was 
done  on  the  land  of  defendant. 

S.  W.  Tate,  for  appellant.  Where  nothing  was  said 
about  the  rent,  it  was  left  to  the  real  value,  and  what 
had  been  formerly  paid  could  not  be  a  criterion.  Coun- 
sel discuss  the  other  matters  insisted  on,  but  without 
citation  of  authority. 

Knox,  Ackbr^  Dixon  &  Sterne^  for  appellee.  Where 
a  tenant  holds  over  with  the  consent  of  the  landlord, 
he  becomes  liable  for  the  same  rent  and  upon  the  same 
terms  as  specified  in  the  original  lease. — Rhodes  F.  Co. 
V.  Weedon  d  Dent,  108  Ala.  252 ;  Robinson  v.  Holt,  90 
Ala.  115;  Woolf  v/Woolf,  69  Ala.  549.  The  price  paid 
for  an  article  is  not  the  criterion  of  its  value,  and  the 
witness  should  have  shown  what  the  ditching  done  was 
reasonably  worth.  The  ditching  and  the  spreading  of 
fertilizer  was  not  a  permanent  improvement. — ^22  Cyc.  5 
Counsel  discuss  other  matters,  but  without  citation  of 
authority. 

SAYRE,  J. — Common  assumpsit  by  appellee  against 
appellant  for  the  rent  of  land  during  the  year  1912.  It 
appeared  without  dispute  that  defendant  had  rented  the 
same  land  for  the  year  1911  at  a  rental  of  $200,  and 
had  held  over  with  an  understanding  that  he  was  to  pur- 
chase, but,  some  question  arising  as  to  plaintiflf's  abil- 
ity to  make  title,  the  proposed  purchase  was  abandoned 
by  mutual  consent,  and  defendant  remained  in  posses- 
sion as  plaintiff's  tenant  without,  as  defendant  contend- 
ed, any  agreement  as  to  what  the  rent  for  the  current 
year  should  be.  In  this  state  of  the  case  it  was  compe- 
tent for  plaintiff  to  prove  what  rent  defendant  had  paid 
for  1911,  on  the  well-settled  rule  of  law  that  a  tenant 
who  holds  over,  with  the  express  or  implied  consent  of 
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his  landlord,  is  liable  for  the  same  rate  of  rent  as  that 
reserved  in  the  lease  for  the  year  before. — Ames  v. 
Schuesler,  14  Ala.  600 ;  Rhodes  Furniture  Co.  v.  Weed- 
en,  108  Ala.  257.  In  the  application  of  this  principle 
to  the  case  under  consideration  the  intervening  abortive 
negotiation  for  a  sale  made  no  change. — Chamberlain  v. 
Godfrey,  50  Ala.  530. 

Defendant  did  not  deny  that  he  had  agreed  to  pay 
|200  as  rent  for  the  year  1911.  He  did  deny  any  ex- 
press statement  as  to  the  rent  for  1912.  His  theory  of 
the  case  seems  to  have  been  that  he  was  liable  for  a  rea- 
sonable rental  only,  and  that  in  estimating  such  rental 
the  chance  of  the  seasons,  the  unprofitable  results  of  his 
husbandry,  and  the  fact  that  in  1910  plaintiflf  had  rent- 
ed the  land  to  one  Humphrey  for  a  sum  less  than  he 
(defendant)  had  paid  in  1911,  were  circumstances  that 
should  be  taken  into  consideration.  In  this  defendant 
was  in  error.  On  the  facts  stated,  and  in  the  absence 
of  a  new  agreement  as  to  the  amount  of  the  rent  to  be 
paid,  the  law  fixed  his  liability. — Ames  v.  Schuesler,  su- 
pra;  Crommelin  v.  Thiess,  31  Ala.  412,  70  Am.  Dec.  499. 
This  was  the  theory  upon  which  the  case  was  tried,  and 
this  will  suffice  to  explain  and  justify  several  of  the 
rulings  assigned  for  error. 

Under  his  pleas  of  set-oflf  and  recoupment  defendant 
adduced  evidence  tending  to  show  that  plaintiff  had 
agreed,  upon  the  failure  of  the  negotiation  for  a  sale, 
to  pay  him  for  improvements  he  had  put  upon  the  land. 
At  one  point  defendant  testified  that  plaintiflf  agreed  to 
make  an  allowance  to  him  for  work  done  upon  the  place 
as  a  credit  upon  the  rent.  It  cannot  be  supposed  that 
plaintiflf  assumed  to  pay  defendant  for  work  the  latter 
had  already  done  or  might  thereafter  do  in  the  way  of 
raising  a  crop  for  his  own  benefit.  The  only  reasonable 
interpretation  of  the  agreement  in  this  regard  is  that 
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plaintiff  promised  to  pay  defendant  or  allow  him  a  cred- 
it for  improvements  he  had  made  in  anticipation  of  a 
purchase,  and  which  contributed  to  the  permanent  value 
of  the  land.  This,  indeed,  was,  in  substance,  the  inter- 
pretation the  parties  placed  upon  the  agreement  when 
they  arranged  for  a  joint  visit  to  the  premises  for  the 
purpose  of  estimating  the  value  of  what  defendant  had 
done. 

The  writer  being  disposed  to  sustain  the  third  assign- 
ment of  error,  the  court  holds  otherwise,  and  expresses 
its  judgment  in  the  following  language,  per  McClbllan^ 
J. :  "The  defendant  testified :  *The  ditching  that  I  did 
on  the  place  was  reasonably  worth  J25.'  The  succeeding 
recital  of  the  bill  is  this :  ^The  defendant's  counsel  here 
asked  him  how  much  he  had  paid  for  the  ditching.'  Ob- 
jection was  sustained  to  this  question;  to  which  excep- 
tion was  reserved. 

"Where  the  subject  of  inquiry  as  to  value  is  not,  as 
here,  a  thing  having  a  market  value  susceptible  of  proof, 
evidence  of  the  cost  or  price  paid  therefor  is  admissible 
upon  the  issue  of  value ;  provided  the  evidence  of  cost  or 
price  paid  is  shown  to  be  reasonable. — Sou.  Ry,  Co.  v: 
Reeder,  152  Ala.  227,  44  South.  699,  126  Am.  St.  Rep. 
23.  Where  the  competency  of  evidence  depends  upon 
some  other  or  additional  fact  or  matter,  the  court  will 
not  be  in  error  in  refusing  to  allow  the  evidence  pre- 
sented unless  the  other  or  additional  fact  or  matter  has 
already  been  shown,  or  there  is  an  offer  by  the  party  pro- 
posing to  introduce  such  conditionally  admissible  evi- 
dence, at  the  time  it  is  offered,  to  show  the  fact  or  mat- 
ter which  would  meet  the  condition. — Wiswall  v.  Ross, 
4  Port.  321,  330 ;  Shields  v.  Henry,  31  Ala.  53 ;  McGehee 
V.  Mahone,  37  Ala.  258,  264. 

"In  order  to  render  testimony  of  the  amount  paid  by 
defendant  for  the  ditching  in  question  admissible,  it 
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was  a  condition  precedent  that  he  show,  or  offer  to  show 
that  the  sum  paid  was  reasonable.  This  he  did  not  do. 
The  avowal  that  the  ditching  was  reasonably  worth  the 
sum  stated  by  him  was  not,  as  appears,  the  affirmation 
that  the  sum  paid  therefor  by  him  was  reasonable.  The 
court  did  not  err  in  disallowing  the  question  indicated.'* 

There  was  no  error  in  excluding  the  defendant's  evi- 
dence to  the  effect  that  he  had  placed  30  loads  of  stable 
manure  on  the  land.  This,  so  far  as  we  can  see,  was  in 
the  ordinary  coui*se  of  cultivation,  and  did  not  consti- 
tute an  improvement  within  the  fair  interpretation  of 
the  agreement  between  the  parties. 

The  question  put  by  plaintiff  to  defendant  on  cross- 
examination  and  made  the  basis  of  the  seventh  assign- 
ment of  error  was  a  mere  argument,  and  carried  the  in- 
sinuation that  defendant's  excuse  for  failing  time  after 
time  to  go  with  Dr.  Ligon,  plaintiff's  agent,  to  estimate 
the  value  of  the  improvements  he  claimed  to  have  put 
upon  the  place,  was  a  mere  pretense.  But  it  cannot  be 
assumed  that  the  attorney's  innuendo  worked  harm  to 
the  defense.  No  doubt,  the  jury  estimated  it  at  its  true 
ti^orth.  In  the  answer  elecited  nothing  has  been  found 
capable  of  exerting  a  prejudicial  influence  upon  the 
jury,  and  the  assignment  of  error  predicated  on  the  al- 
lowance of  the  question  must  be  held  for  naught. 

Our  interpretation  of  the  agreement  made  between 
the  parties,  at  the  time  the  negotiation  for  a  sale  was 
dropped,  for  the  compensation  of  defendant  for  work 
or  improvements  upon  the  place,  leads  to  the  conclusion 
that  there  was  no  error  in  giving  of  the  charge  No.  I 
tm  plaintiff's  request. 

The  discussion  need  not  be  prolonged.  What  we  have 
said  covers  in  principle  all  the  errors  alleged  by  appel- 
lant. 
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No  reversible  error  is  found,  and  the  judgment  will  be 
affirmed. 

Affirmed.  All  the  Justices  concur,  except  as  above 
stated. 


Betty  V.  The  State. 

Assumpsit. 

(Decided  Xoveraher  7,   1914.    G7  South.  457.) 

1.  Militia;  Constitutional  Provisions. — It  is  competent  for  the  leg- 
islature to  preecrile  the  services  to  te  reiidere<l  by  the  state  militia. 

2.  Same;  Pay  for  Service. — Section  278,  ConFtitution  1901,  eectiouB 
7396.  1399-7402,  Code  1907,  and  Acts  1911,  p.  670,  considered,  and  it  is 
held  that  an  aide  de  camp  on  the  Governor's  staff  had  no  duties 
apart  from  active  service,  under  the  Commander-in-Chief,  and  that 
travel  by  the  aide  when  ordered  to  accompany  the  governor  to  tlie 
inauguration  at  Washington,  was  not  compulsory,  or  In  active  service, 
and  hence,  that  he  was  not  entitled  to  any  pay  or  allowance  therefor. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Armstead  Brown. 

Assumpsit  by  the  State  against  Lewis  S.  Betty.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

The  suit  is  for  the  sum  of  |82  paid  to  defendant  as 
alleged  without  authority  of  law.  The  facts  agreed 
upon  are  as  follows:  Defendant  is  and  was  a  regular- 
ly appointed  and  acting  meml)er  of  the  staff  of  the 
(Jovemor  of  Alabama,  being  an  aid-de-camp  with  the 
military  rank  of  Lieutenant  Colonel.  On  February  24, 
1913,  by  direction  of  the  Governor,  a  general  order  was 
issued  in  terms  as  follows : 

(1)  The  Governor  and  his  staff  will  attend  the  in- 
auguration of  President  Wilson  at  Washington,  March 
4,  1913.  (2)  Uniform  worn  will  be  full  dress.  Mounts 
will  be  furnished  with  saddles,  bridles,  and  saddleclotlis 
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at  the  stable  of  J.  M.  Peaks,  643  New  York  avenue,  N. 
W.,  Washington,  D.  C.  (3)  Members  of  the  staff  are  re- 
quested to  report  to  the  Governor  at  the  Warner  House, 
Washington,  not  later  than  the  night  of  March  3d.  The 
travel  enjoined  is  necessary  in  the  military  service.  By 
command  of  the  Governor.  [Signed  by  the  Adjutant 
General.] 

In  response  to  this  order,  Col.  Betty  and  the  other 
members  of  the  staff  went  to  Washington  and  officially 
took  part,  along  with  the  Governor,  in  the  ceremonies 
attending  the  inauguration.  Col.  Betty's  incidental  ex- 
pense account,  duly  verified,  was  approved  by  the  Gov- 
ernor and  ordered  paid.  Thereupon  a  warrant  was  is- 
sued by  the  auditor,  and  in  due  course  paid  by  the 
treasurer.  On  these  facts,  the  trial  court  rendered  judg- 
ment for  the  state. 

Daniel  W.  Teoy,  for  appellant.  The  service  was  ac- 
tive service,  and  having  been  ordered  by  the  Governor, 
the  necessity  of  the  service  was  conclusive. — ^21  Wis. 
621;  66  Am.  Dec.  356;  15  L.  R.  A.  116;  6  L.  Ed.  537; 
Acts  1911,  p.  651. 

R.  C.  Brickbll^  Attorney  General,  for  the  State.  The 
act  relied  on  does  not  authorize  an  expenditure  of  mil- 
itary funds  for  journeys  beyond  the  borders  of  the  state, 
nor  could  there  be  any  military  service  in  connection 
with  the  trip  taken  out  of  the  borders  of  the  state  and  to 
an  inauguration.— §  278,  Constitution  1901;  §§  7396, 
7399-7402,  Code  1907;  Acts  1911,  p.  670. 

SOMERVILLE,  J.— Section  278  of  the  Constitution 
provides  that :  "The  oflficers  and  men  of  the  militia  and 
volunteer  forces  shall  not  be  entitled  to  or  receive  any 
pay,  rations,  or  emoluments  when  not  in  active  service." 
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It  18  competent  for  the  Legislature  to  prescribe  the 
services  to  be  rendered  by  the  state  militia,  and  it  is 
clear  that  the  constitutional  inhibition  above  quoted  is 
designed  to  prevent  the  allowance  of  pay,  or  incidental 
perquisites,  except  for  those  actual  and  specific  mili- 
tary services  which  are  prescribed  by  law;  and  except 
for  those  periods  of  time  when  the  militia,  as  a  whole, 
or  any  of  its  units  or  parts,  is  actively  engaged  in  public 
military  service. 

Our  statutes  prescribe  two  modes  of  ^'active  service" : 
(1)  The  militia  may  be  called  out  by  the  Governor  "to 
execute  the  laws,  suppress  insurrection,  and  repel  inva- 
sion."— Code,  §  7396.  And,  in  certain  exigencies  of  riot 
and  disorder,  certain  civil  officer  may  command  the 
local  service  of  the  militia.— Code,  §§  7399—7402.  (2) 
The  militia  may  be  annually  ordered  by  the  Governor  to 
assemble  in  arms  for  the  purpose  of  training  them  in 
the  arts  and  discipline  of  military  service  in  the  field. 
Sections  50-53,  Act  of  April  22,  1911 ;  Sess.  Acts  1911,  p. 
670. 

We  conceive  that  a  Govemor^s  militia  staff  can  be  in 
"active  service"  only  in  connection  with  the  active  ser- 
vice of  the  militia  serving  in  some  mode  prescribed  by 
law,  since  the  law  enjoins  upon  the  staff  no  separate  and 
indepen€lent  service  "as  a  staff." 

The  defendant's  theory  is  that,  as  a  member  of  the 
Gtovemor's  staff,  he  is  bound  under  penalty  to  obey  the 
orders  of  his  commander  in  chief;  and  hence  that  his 
official  attendance  upon  the  Governor  at  the  Washing- 
ton inaugural  was  a  legally  authorized  function,  and 
constituted  an  "active  service"  within  the  meaning  of 
the  Constitution  and  laws.  The  defendant,  in  support 
of  this  theory,  relies  mainly  upon  certain  provisions  of 
the  Militia  Act  of  April  22,  1911,  viz. :  "Sec.  6.  The 
several  staff  officers  shall  perform  the  same  duties  as 
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nearly  as  the  circumstances  of  the  case  will  permit,  as 
are  performed  by  like  staff  ofllcera  in  the  United  States 
army,  and  any  and  all  such  duties  as  may  be  required 
of  them  by  the  commander  in  chief.'^ 

"Sec.  43.  Any  officer  or  enlisted  man  traveling  in 
obedience  to  the  oi-ders  of  the  Governor  shall  be  paid  all 
actual  expenses  incurred  in  the  i>erformance  of  such 
duty.     *     *     *" 

Both  of  these  provisions  are,  however,  subject  to  very 
obvious  qualifications.  If  the  law  has  not  imposed 
specific  duties  upon  a  governor's  aid-de-camp,  it  is  evi- 
dent that  he  has  and  can  have  no  duties  apart  from  the 
active  service  of  the  militia  forces,  commanded  by  his 
chief.  In  a  word,  his  chief  acquires  jurisdiction  over 
him,  with  the  right  to  command  his  actions,  only  with 
respect  to  and  in  connection  with  the  active  service,  ac- 
tual or  contemplated,  of  his  troops.  Apart  from  such 
service,  the  militia  staff  officer  is  a  civilian  and  not  sub- 
ject to  military  orders  or  control. 

It  is  equally  clear  that  section  43  contemplates  the 
payment  of  actual  expenses  only  in  those  cases  where 
an  officer  or  soldier  has  traveled  under  the  Governor's 
orders,  in  the  accomplishment  of,  or  in  relation  to,  some 
military  purpose  sanctioned  by  the  statutes,  or  arising 
out  of  the  exigencies  of  active  militia  service. 

lUit,  it  is  plausibly  urged,  the  necessities  of  the  mil- 
itary service  demand  unquestioning  obedience  on  the 
part  of  a  subordinate  to  the  orders  of  his  commander; 
and  a  subordinate  who  thus  obeys,  without  the  right  to 
question,  must  be  regarded  quoad  hoc  as  being  in  "ac- 
tive service."  And,  it  is  further  insisted,  the  Governor, 
as  commander  in  chief,  having  determined  that  the  par- 
ticular act  or  action  is  under  the  circumstances  appro- 
priate or  necessary  in  the  military  service,  his  judgment 
to  that  eflfect  is  rcmclnsive  and  binding  on  soldier  and 
civilian  alike. 
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As  we  have  heretofore  stated,  the  general  scope  and 
the  particular  occasions  of  military  service  by  the  mili- 
tia are  fixed  by  law ;  and,  although  in  the  achievement 
of  these  authorized  objects  the  Governor  exercises  the 
plenary  powers  of  a  commander  in  chief,  we  think  it 
must  be  readily  apparent  that  he  cannot,  by  the  mere 
device  of  a  military  order,  create  new  forms  and  enter 
new  fields  of  military  activity.  Such  a  power,  capable  of 
almost  infinite  abuse,  would  be  incompatible  with  the 
spirit  of  our  institutions.  Not  being  expressly  confer- 
red by  law,  the  power  must  be  held  as  denied  by  neces- 
sary implication. 

If  the  Governor  can  assemble  and  transi)ort  his  staff 
to  Washington,  to  take  part  in  a  presidential  inaugural, 
as  a  military  body  in  the  service  of  and  at  the  expense 
of  the  state,  there  is  no  reason  apparent  why  he  could 
not,  thus  accompanied,  attend  any  official  function,  fed- 
eral, state,  or  municipal,  wherever  it  might  be  staged. 
And,  if  the  magnitude  of  the  occasion  or  the  liberal 
fancy  of  the  Governor  should  prompt  it,  he  might  carry 
with  him  a  brigade.  Such  extravagant  abuses  are,  of 
course,  only  remotely  conceivable;  but  their  considera- 
tion forcibly  negatives  any  implication  of  the  power  of 
a  Governor  to  indulge  in  them  at  the  public  expense. 

It  is  eminently  proper  that  a  state  should  be  officially 
represented  at  a  national  inaugural;  but  until  the  Legis- 
lature sees  fit  to  delegate  that  service  to  the  military, 
or  to  authorize  the  Governor  to  so  use  it,  the  discharo;e 
of  such  a  function  by  members  of  that  department, 
though  ordered  by  the  Governor,  cannot  be  regarded  as 
an  active  military  service  for  the  state  in  any  legal 
sense. 

Members  of  the  state  militia  are  not  bound  to  ohey 
palpably  unlawful  commands;  and,  in  any  event,  they 
can  claim  or  receive  compensation  or  emoluments  only 
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when,  in  accordance  with  the  prescriptions  of  law  or  of 
lawful  superior  orders,  they  are  engaged  in  active  ser- 
vice for  the  state. 

It  cannot  be  denied  that,  whenever  military  action 
and  service  are  authorized  by  law  on  stated  occasions 
at  the  call  of  the  Governor,  a  determination  by  the  Gov- 
ernor that  such  an  occasion  exists  is  conclusive  of  the 
question,  so  far  as  the  duty  of  the  militia  and  their  com- 
pensation are  concerned.  In  other  words,  the  Govern- 
or authoritatively  decides  whether  existing  conditions 
create  the  occasion  specified  by  the  law  for  his  action. 
—Chapin  v.  Ferry,  3  Wash.  386,  28  Pac.  754,  15  L.  R. 
A.  116,' and  cases  cited  in  note;  Martin  v.  Mott,  25  U.  S. 
(12  Wheat.)  19,  6  L.  Ed.  537.  But  it  is  clear  that  this 
rule  of  expedience  and  necessity  does  not  authorize  the 
Governor  to  create  and  declare  occasions  for  military 
action  on  the  ground  merely  that  such  action  is  neces- 
sary in  the  military  service — a  fallacious  paraphrase  of 
the  principle  as  well  as  the  policy  of  the  rules  quoted. 

It  would  seem,  however,  on  the  soundest  principles  of 
reason  and  justice,  that  when  any  branch  or  any  mem- 
ber of  the  state  militia  is  called  to  arms  and  service 
within  the  boundaries  of  the  state  by  the  Governor  as 
commander  in  chief,  whether  the  order  does  or  does  not 
designate  a  purpose  authorized  by  law,  obedience  by  the 
soldier  is  compulsory.  He  cannot  question  either  the 
necessity  or  the  propriety  of  the  call,  and  it  follows  nec- 
essarily that,  from  the  beginning  of  mobilization  to  final 
discharge  by  the  (*ommander,  the  soldier  is  in  the  active 
service  of  the  state,  and  entitled  to  pay  or  expenses  as 
the  law  may  provide. 

It  would  seem,  also,  that  when  a  soldier  is  ordered  to 
do  an  act  which  has  no  relation  to  the  accomplishment 
of  a  legitimate  object — in  short,  an  act  which  is  outside 
the  scope  of  legally  required  or  authorized  action  by 
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the  militia  or  any  of  its  members — and  the  illegal  or 
unauthorized  character  of  the  action  clearly  appears 
upon  the  face  of  the  order,  then  there  is  no  duty  to  obey 
the  order  and  no  penalty  for  its  disobedience.  A  militia 
man  is  not  an  automaton,  and  the  duty  to  obey  a  supe- 
rior officer  is  bounded  by  the  jurisdiction  and  authority 
of  the  officer  who  commands  him. 

It  is  easy  to  see  that  many  questions  of  delicacy  and 
difficulty  may  arise  in  this  connection,  and  we  are  not 
now  attempting  to  offer  a  touchstone  for  their  solution. 
The  foregoing  observations  are  designed  to  supply  a 
basis  of  principle  for  the  conclusions  to  which  we  feel 
impelled:  That  there  is  no  authorized  service  by  the 
state  militia  beyond  the  limits  of  the  state ;  that  the  or- 
der under  which  defendant  acted  was  in  excess  of  the 
jurisdiction  and  authority  of  even  the  commander  in 
chief;  and  that  obedience  to  the  order  was  voluntary 
and  not  compulsory. 

It  follows,  necessarily,  that  the  allowance  of  the  de- 
fendant's expenses  in  this  behalf  was  unauthorized,  and 
their  payment  unlawful. 

The  judgment  of  recovery  will  be  affirmed. 

Affirmed. 

Andbbson,  C.  J.,  and  Mayfibld  and  Gardner,  JJ., 
concur. 
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Ogbum-Griffin  Gro.  Co.  v.  Orient  Insurance 
Company. 

Assumpsit. 

(Decided  November  7,  1914.    m  South.  434.) 

'1.  Insurance;  Fire;  Causes;  Collapse  of  Building. — Where  the  fire 
Insurance  policy  contained  a  clause  that  if  the  building  shall  fall, 
except  as  a  result  of  fire,  all  insurance  on  the  building  and  con- 
tents shall  immediately  cease,  the  owner  of  a  stock  of  insured  goods 
cannot  recover  thereon  if  the  building  fell  from  some  other  cause 
than  fire,  if  none  of  the  goods  were  injured  by  the  fire  before  the 
collapse  of  the  building,  even  though  it  caught  fire  before  it  fell. 

2.  Appeal  and  Error;  Harmless  Error;  Instructions. — Where  the 
Jury  returned  a  verdict  for  defendant,  any  error  in  instruction  as  to 
the  measure  of  damages  if  the  jury  should  find  for  plaintiff  was 
harmless  to  plaintiff. 

3.  Same, — The  fact  that  an  instruction  is  misleading  does  not  call 
for  a  reversal,  as  plaintiff's  remedy  is  to  aslc  for  an  instruction  ex- 
plantory  thereof. 

4.  Same. — The  fact  that  an  instruction  is  misleading  does  not  call 
for  a  reverFal,  as  plain tiJETs  remedy  is  to  &Bk  for  an  instruction  ex- 
planatory thereof. 

4.  Sam-e;  Assignments ;  Briefing. — ^Where  there  were  eighteen  as- 
signments of  error,  all  relating  to  the  charges,  and  the  brief  dis- 
cussed twenty-six  assignments,  and  as  to  all  but  the  first  three 
referred  to  charges  not  referred  to  in  the  assiijnment,  and  in  some 
instances  to  charges  not  In  the  record,  all  the  assignments  except 
the  first  three  will  he  treated  as  waived  under  rule  10,  Supreme  Court 
Practice. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Beownb. 

Action  by  the  Ogburn-Griffln  Grocery  Company 
against  the  Orient  Insurance  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.    Aflfirmed. 

The  substance  of  the  plea  is  sufficiently  set  out.  The 
following  charges  were  given  at  the  request  of  defend- 
ant: 

(1)  The  court  charges  the  jury  that  i)laintiff  has  sued 
(l(»ftmdant  for  loss  and  damage  which  the  plaintiff  claira- 
(m1  to  have  been  done  to  a  certain  stock  of  groceries,  to- 
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bacco,  and  other  merchandiBe  by  fire,  and,  if  the  jury 
should  find  for  plaintiff,  then  they  must  include  in  the 
damages  to  the  said  stock  of  goods  only  such  damages 
as  the  jury  may  be  reasonably  satisfied  was  done  as  the 
direct  result  of  fire  and  water,  and  must  not  include  in 
such  damages  any  loss  that  the  plaintiff  may  have  suf- 
fered by  reason  of  damages  done  to  the  stock  of  goods 
in  any  other  way. 

(2)  This  is  a  suit  by  plaintiff  against  defendant  for 
the  recovery  of  damages  done  to  a  certain  stock  of  goods 
by  reason  of  fire;  and  if  the  jury  are  reasonably  satisfied 
from  the  evidence  that  the  building  in  which  said  goods 
were  contained  collapsed  or  fell  on  account  of  its  inher- 
ent weakness,  or  from  any  other  cause  other  than  fire, 
then  plaintiff  could  not  be  entitled  to  recover  against 
defendant  for  any  damages  which  may  have  been  caused 
to  said  stock  of  goods  by  the  falling  of  the  building,  even 
though  the  jury  may  believe  that  the  building  was  on 
fire  before  it  fell. 

(3)  If  the  jury  find  from  the  evidence  that  the  build- 
ing in  question,  in  which  plaintiff's  stock  of  goods  were 
stored,  caught  fire  before  it  fell  to  the  ground,  but  that 
none  of  the  plaintiff's  goods  were  on  fire  prior  to  the 
collapse  of  the  building,  and  if  the  jury  are  further  rea- 
sonably satisfied  from  the  evidence  that  the  building 
collapsed  and  fell  by  reason  of  its  inherent  weakness, 
or  for  any  other  cause  other  than  fire,  and  that  the 
only  damage  that  accrued  to  the  stock  of  goods  occurred 
after  such  collapse,  and  by  reason  of  the  fact  that  the 
building  fell,  and  by  reason  of  damages  done  to  the 
goods  by  fire  after  the  collapse,  then  the  jury  should  find 
for  defendant. 

Webb  &  McAlpinb,  for  appellant.  Although  the 
building  had  been  weakencnl  by  some  cause  other  than 
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the  tire  so  that  it  would  have  more  readily  fallen,  yet  if 
its  final  fall  was  from  the  effect  of  the  fire,  the  company 
would  be  liable.— 90  N.  Y.  Supp.  1035;  99  App.  Div. 
221;  123  Fed.  257;  21  Am.  Rep.  703;  155  Cal.  708;  74 
N.  E.  421;  23  S.  W.  140;  81  111.  App.  231.  Counsel  dis- 
cuss other  assignments  of  error,  but  without  citation  of 
authority. 

Bbstob  &  Young,  for  appellee.  On  the  discussion  of 
counsel  for  appellant  the  court  would  be  entirely  justi- 
fied in  refusing  to  consider  the  questions  sought  to  be 
raised  by  the  assignments  of  error. — B.  R.  L.  d  P.  Co. 
V.  Mwrtm,  148  Ala.  10 ;  Searhrough  v.  Borders,  115  Ala. 
436;  Smith  v.  Freeman,  75  Ala,  285.  In  any  event,  un- 
der the  policy  here  sought  to  be  recovered  on  the  de- 
fendant is  not  liable  for,  "while  the  part  that  should 
fall  in  order  to  avoid  the  policy  should  be  a  substantial 
and  material  part  of  the  building,  it  would  not  be  nec- 
essai-y  for  it  to  be  so  great  a  part  as  would  destroy  the 
distinctive  character  of  the  structure.  In  such  case  the 
structure  could  no  longer  be  considered  a  building  but 
only  debris  or  iniins." — Home  Insurcmee  Co.  v.  Tomkies, 
71  S  .W.  Rep.  (Texas)  812  and  814;  Nicholh  v.  Sun  In- 
surance Co,,  14  South.  Rep.  (Miss.)  p.  263;  Hick  v. 
Globe  Insurmwe  Co,,  127  (Mass.)  p.  306;  Nelson  v.  Tror 
ders  Insurance  Co,,  181  (N.  Y.)  472;  Ostrander  on  In- 
surance, section  314;  May  on  Insurance,  section  412; 
Moody  V.  Connecticut  Ins.  Co.,  117  Pac.  (Cal.)  773; 
Kiesel  v.  Sun  Ins,  Co,,  88  Fed.  p.  245,  171  U.  S.  688; 
Foster  v.  Home  Ins.  Co,,  143  Fed.  p.  307;  Transatlantic 
Fire  Ins.  Co,  v,  Bamberger,  11  S.  W.  (Kentucky)  595; 
Orient  /w^.  Co.  i\  Leonard,  109  Fed.  288;  Orient  Ins, 
Co.  V.  Leonard,  120  Fed.  811 ;  Pelican  Ins.  Co.  v.  Troy, 
13  S.  W.  (Texas)  980;  Phoenix  Ins.  Co.  v.  Boren,  18 
S.  W.  p.  484. 
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GARDNER,  J. — This  was  a  suit  upon  a  fire  insur- 
ance policy  covering  a  stock  of  groceries  belonging  to 
the  Ogbum-Griffin  Grocery  Company,  brought  by  ap- 
pellant against  api)ellee. 

The  defendant  pleaded  the  general  issue  and  also  sev- 
eral special  pleas  setting  up  the  provisions  of  the  policy, 
whereby  it  was  provided  that:  "If  a  building  or  any 
part  thereof  fall,  except  as  a  result  of  fire,  all  insurance 
on  such  building  or  its  contents  shall  immediately 
cease." 

These  special  pleas  alleged  that  the  building  which 
contained  said  stock  of  goods,  or  a  substantial  part  of 
said  building,  fell,  not  as  a  result  of  fire,  but  as  the 
result  of  its  own  inherent  defects,  weaknesses,  overload- 
ing, etc.  There  was  also  an  attempt  to  set  up,  by  sev- 
eral special  pleas,  the  breach  by  the  plaintiff  of  certain 
conditions  of  the  "iron-safe  clause'';  but  these  pleas 
finally  went  out  on  demurrer. 

It  appears  from  the  record,  therefore,  that  the  real 
issues  litigated  between  the  parties  on  the  trial  of  the 
cause  was  that  raised  by  those  pleas  setting  up  the 
avoidance  of  the  policy  because  the  building  or  a  sub- 
stantial part  thereof  fell,  not  as  a  result  of  fire,  but  of 
its  own  inherent  weakness. 

The  trial  resulted  in  a  verdict  by  the  jury  in  favor  of 
the  defendant,  and  the  plaintiff  prosecutes  this  appeal. 

The  assignments  of  error  relate  to  the  action  of  the 
court  in  giving  certain  written  charges  requested  by  the 
defendant  The  first  assignment  relates  to  charge  num- 
bered 1,  given  for  the  defendant.  This  charge  relates  to 
the  damages  recoverable,  and  is  based  upon  the  hypoth- 
esis "if  the  jury  should  find  for  the  plaintiff."  The  jury, 
however,  returned  a  verdict  for  the  defendant,  and,  if 
there  was  any  error  in  giving  the  charge,  it  was  without 
injury. — Husan  Ice  d  M.  Works  v.  Bland  d  Chambers. 
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167  Ala.  391,  52  South.  445;  B.  R.  L.  d  P.  Co.  v.  Dem- 
mins,  3  Ala.  App.  359,  57  South.  404 ;  Gordon  v.  Sulli- 
van, 116  Wis.  543,  93  N.  W.  457;  2  Am.  Dig.  (Dec.  Ed.) 
§  1068,  subd.  4. 

The  criticism  of  counsel  in  brief,  directed  to  this 
charge,  only  tends  to  show  that  the  charge  had  a  mis- 
leading tendency.  If  the  falling  of  the  building  was  the 
result  of  fire,  then,  of  course,  damage  done  to  the  goods 
of  the  plaintiff  by  the  falling  walls  and  debris  would  be 
the  result  of  the  fire  and  within  the  terms  of  the  policy. 
— 2  May  on  Insurance,  §  412.  If  the  plaintiff  appre- 
hended that  the  charge  as  given  might  mislead  the  jury, 
or  had  a  misleading  tendency,  the  remedy,  was  to  ask 
an  explanatory  charge.  It  is  the  general  rule  recogniz- 
ed by  this  court  that  the  giving  of  a  charge  with  mis- 
leading tendency  is  not  reversible  error. — 2  Mayf.  Dig. 
573 ;  B.  R.  L.  &  P.  Co.  v.  Demmms,  sUpra. 

Charges  2  and  3,  given  for  the  defendant,  constitute 
the  second  and  third  assignments  of  error ;  and,  as  they 
are  treated  by  counsel  in  brief  by  one  argument  and  as 
presenting  the  same  question,  we  will  so  consider  them. 
These  charges  are  free  from  error.  They  simply  aflBrm 
and  follow  the  plain  provisions  of  the  policy.  They  state 
the  issues  raised  by  the  special  pleas,  and  which  appears 
to  have  been  the  real  litigated  question  in  the  case, — 
Foster  v.  Home  Ins.  Co.,  143  Fed.  307,  74  C.  C.  A.  445; 
Kiesel  &  Co.  v.  Sun  Inmiramce  Office,  88  Fed.  243,  31 
C.  C.  A.  515. 

There  appear  on  the  record  18  assignments  of  error, 
each  relating  to  the  action  of  the  court  in  giving  a  cer- 
tain charge  at  the  request  of  the  defendant.  The  charges 
are  referred  to  in  the  assignments  by  numbers  and  tran- 
script pages.  The  brief  of  counsel  for  appellant,  bow- 
ever,  discusses  26  assignments  of  error,  and  as  to  each 
assignment  (following  the  first  3  treated  above)  refers 
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to  a  charge  not  referred  to  in  the  assignment  and,  in 
some  instances  to  charges  which  do  not  appear  at  all  in 
the  transcript.  An  illustration  may  be  cited  in  the  fifth 
assignment,  which  refers  to  charge  9.  Brief  of  counsel 
states  that  this  assignment  refers  to  charge  7.  There  is 
no  charge  7  shown  in  the  record  as  given  for  defendant. 
There  are  also  other  instances,  like  that  noted. 

In  brief  of  counsel  we  also  note,  as  to  the  fourth  as- 
signment, the  following:  "The  fourth  assignment  is 
waived."  This  assignment  refers  to  charge  8.  When  the 
sixth  assignment  is  reached  in  argument,  counsel  state 
it  refers  to  charge  10,  and  charge  8  was  embraced  in  the 
fourth  assignment,  which  was  expressly  waived.  A  few 
other  such  instances  are  noted,  showing  a  waiver  of  as- 
signments in  one  i>ortion  of  brief  and  an  argument  of 
them  in  another.  The  brief  was  doubtless  prepared  m 
much  haste  and  probably  under  some  difficulties,  as 
might  appear  from  the  affidavit  on  file,  offered  upon  ap- 
plication to  reinstate  the  cause  after  dismissal  of  ap- 
peal for  failure  to  file  brief  within  the  required  time. 
So  far  as  counsel  are  concerned,  all  this  may  be  entire- 
ly excusable,  as  one  might  conclude  from  the  affidavit 
referred  to.  Had  there  appeared  only  an  occasional 
such  error,  a  different  question  would  be  pi'esented.  But 
such  is  not  the  case.  Not  an  assignment  of  error  folloAv- 
ing  the  first  three  is  correctly  referred  to  in  brief. 

Rule  10  of  this  court,  as  in  force  at  time  of  submis- 
sion of  this  cause  (Code  1907,  p.  1508),  requires  that: 
"The  appellant,  in  order  to  prepare  a  case  properly  for 
submission  when  called,  shall  have  filed  a  brief  of  the 
points  relied  on,  in  accordance  with,  and  confined  to, 
the  distinct  specifications  contained  in  his  assignments 
of  error,  each  ground  of  error  insisted  on  being  sep- 
arately presented  and  numbered  in  proper  order.  Each 
point  shall  be  stated  in  the  form  of  a  proposition,  un- 
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less  the  assignment  of  error  is  itself  in  that  form^  and 
then  it  will  be  sufficient  to  copy  the  assignment" 

That  there  has  been  a  violation  of  this  rule,  although 
doubtless  entirely  unintentional  on  the  part  of  counsel, 
there  can  be  no  question.  It  is  equally  apparent  that 
such  a  violation  is  productive  of  much  confusion  to  the 
court,  in  the  study  of  the  record  and  the  preparation  of 
an  opinion,,  with  the  consumption  of  much  unnecessary 
time  and  consequent  delay.  The  point  is  strenuously 
urged  upon  us  by  counsel  for  appellee. 

We  are  not  at  all  disposed  to  a  strict  construction  of 
such  rules,  but  are  rather  inclined  to  construe  them  lib- 
erally in  favor  of  litigants  who  show  substantial  compli- 
ance with  their  terms.  But  we  cannot  permit  them  to 
be  ignored  or  entirely  disregarded,  however  innocently, 
for  they  were  framed  and  adopted  to  facilitate  business 
and  be  an  aid  to  the  court  in  its  prompt  and  orderly  dis- 
position, a  result  in  which  the  profession  and  those 
whom  it  represents  are  greatly  interested.  If  the  rule 
is  to  be  enforced  at  all,  and  even  as  construed  most  lib- 
erally, we  are  of  the  opinion  that  in  this  case  we  should 
consider  the  remaining  assignments  of  error  as  waived, 
for  the  reasons  above  assigned. — 1  Amer.  Digest  (Dec. 
Ed.)  "Briefs,"  §§  755  to  761,  inclusive;  Winkler  t. 
Hatches  &  Ackley,  126  Iowa,  474,  102  N.  W.  418 ;  Kinnon 
V.  L.  d  N.  R.  R.  Co.,  187  Ala.  480,  65  South.  397. 

It  results  that  the  judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 

McClbllan,  Sayrb^  and  de  Graffenried,  JJ.,  con- 
cur. 
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Baker  v.  Britt-Canon  Shoe  G>. 

Assumpsit. 
(Decided  Noyember  7,  1914.    66  South.  475.) 

1.  JuMtice  of  the  Peace;  Pleadings. — ^Tn  the  Justice  court,  no  par- 
ticularity la  required  as  to  pleading,  and  the  action  of  the  court 
in  overruling  demurrers  to  a  complaint  cortalnlng  the  common  count 
for  balance  due  for  goods  sold;  account;  interest  due  on  account, 
and  for  error  as  to  invoice,  was  not  erroneous. 

2.  Appeal  and  Error;  B armless  Error;  Striking  Pleading. — Where 
a  party  had  the  benefit  of  the  same  defences  by  plea  which  was 
not  stricicen,  no  harm  resulted  from  the  striking  of  other  pleas  set- 
ting up  the  same  defense. 

8.  Pleading;  Striking  Plea. — ^It  is  proper  to  strike  frivolous  pleas 
on  motion  made  to  that  end. 

4.  Areount;  Evidence;  BeH  and  Second arjf. — Where  the  action  was 
for  the  I  alance  due  on  account,  it  is  competent  to  permit  a  witness 
to  te!>tify  that  he  had  a  statement  of  all  the  items  Introduced  in 
evidence  when  he  went  over  the  account  with  defendart:  this  not 
being  an  attempt  to  prove  the  contents  of  the  written  statement,  but 
only  to  prove  its  existence  so  as  to  make  It  an  agreed  or  stated 
account  at  the  time  the  parties  went  over  the  account 

5.  Same. — Where  defendant  introduced  a  letter  written  plaintiff 
enclosing  a  check  to  be  applied  to  his  old  account,  promising  to  pay 
the  balance,  and  asking  thnt  a  note  be  sent  to  close  up  the  invoices 
of  certain  purchases,  and  plaintiff  Intrndnred  a  letter  In  reply  stating 
that  the  check  bad  bepn  placed  to  defendant's  credit,  that  a  note 
was  enclosed  as  requested,  and  that  another  note  for  the  1  alance  of 
the  old  account  with  interest  to  date  was  also  enclosed,  it  was 
competent  to  Introduce  evidence  as  to  the  authenticity  of  this  last 
letter,  and  that  It  was  properly  directed,  mailed,  etc.,  such  letter 
making  a  sufficient  predicate  for  proof  as  to  the  amount  due  on  the 
account  at  the  date  of  the  letters. 

Appeal  from  Coosa  Circuit  Court. 

Fleard  l)ofore  Hon.  A.  H.  Alston. 

Assumpsit  by  the  Britt-Carson  Shoe  Company  a^inst 
D.  W.  Baker.  Judfrment  for  plaintiff  and  defendant 
appeals.    Affirmed. 

Riddle,  Ellis  &  Riddle,  and  Riddle  &  Bt'rt,  for  ap- 
pellant.    Interest  is  not  allowed  on  runnin«:  accounts 

16—188 


Digitized  by  VjOOQ iC 


226  SUPREME  COURT  [Vol. 

[BAker  v.  Britt-Carson  Shoe  CJo.l 

60  long  as  they  are  open,  and  remain  open  and  unliqui- 
dated in  the  absence  of  some  statutory  provision  or 
some  contract  of  the  parties  to  that  effect. — 22  Cyc.  1015. 
Interest  does  not  constitute  a  distinct  claim,  and  can 
only  be  recovered  with  the  principal. — 22  Cyc.  1571. 
Motion  to  strike  is  not  the  proper  way  to  reach  defects 
in  pleading. 

John  A.  Dardbn,  for  appellee.  There  was  no  error  in 
the  action  of  the  court  either  as  to  the  pleadings,  or  the 
admission  of  evidence. — §  4622,  Code  1907 ;  McQueen  v. 
Whetstone,  127  Ala,  418.  It  is  proper  to  strike  imma- 
terial or  frivolous  pleas, — Dix  v.  Belserd,  80  Ala.  369. 
Interest  is  recoverable  as  a  matter  of  law. — §§  4619, 
4620,  Code  1907 ;  if o^?ou?  v,  Johnson,  151  Ala.  276;  Flinn 
V.  Barhour,  64  Ala.  193. 

MAYFIELD,  J. — Appellee  sued  appellant  in  a  justice 
court,  and  there  obtained  a  judgment.  Appellant  ap- 
pealed to  the  circuit  court,  where  the  case  was  tried  de 
novo.  The  circuit  judge  directed  a  verdict  for  the 
plaintiflF,  and  judgment  was  rendered  thereon,  from 
which  judgment  this  appeal  is  prosecuted. 

The  action  in  the  justice  court  was  in  assumpsit, 
claiming  on  the  common  counts:  (1)  for  balance  due 
for  goods  sold  and  delivered;  (2)  on  account;  (3)  for 
interest  due  on  account;  (4)  for  interest  due  on  ac- 
counts, with  the  facts  and  the  dates;  (5)  for  error  as 
to  an  invoice  of  goods  sold.  Demurrers  were  properly 
overruled  as  to  each  count.  The  counts  were  each  good, 
if  the  action  had  been  originally  brought  in  the  circuit 
court,  and  of  course  were  sufficient  in  a  justice  court, 
where  no  particularity  is  required  as  to  pleadings. 

The  defendant  filed  nine  pleads,  the  last  seven  of  which 
were  special.    The  circuit  court  on  motion  struck  all  the 
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pleas  except  plea  1,  the  general  issue,  and  special  plea 
4.  If  there  was  any  error  as  to  this  ruling,  it  was  as 
to  pleas  2,  3,  5,  and  6 ;  and  as  to  these  it  clearly  appears 
to  have  been  without  possible  injury.  Pleas  7,  8,  and  9 
were  frivolous,  and  were  properly  stricken.  Plea  4  was 
but  another  way  of  raising  the  general  issue,  which  plea 
1  raised.  Pleas  2,  3,  5,  and  6  attempted  to  set  up  the 
same  defense  as  that  set  up  in  plea  4.  Plea  4  was  as 
follows:  "That  the  said  account  is  for  interest  on  an 
open  account  between  the  plaintiff  and  the  defendant, 
during  the  years  1907,  1908,  and  1909,  and  at  various 
and  sundry  times  during  said  years  the  plaintiff  and 
defendant  had  settlements,  and  the  defendant  paid  the 
plaintiff  in  full  of  his  said  account  with  the  plaintiff, 
and  that  not  until  this  defendant  had  paid  the  pla,intiff 
in  full  of  what  the  said  defendant  was  indebted  to  the 
plaintiff  did  the  plaintiff  make  known  to  the  defendant 
that  there  was  any  interest  due  by  this  defendant,  which 
notice  was  given  to  the  defendant  long  after  this  defend- 
ant had  paid  the  plaintiff  in  full  of  his  account  with  the 
plaintiff,  and  which  notice  was  given  this  defendant  on 
or  about  the  12th  day  of  October,  1909.^' 

The  plaintiff,  on  the  trial,  added  counts  A,  B,  and  C. 
They  were  not  different  in  any  respect  from  the  origi- 
nal counts,  and,  being  practically  in  Code  form,  were 
sufficient  The  evidence  did  not  prove  plea  4  as  claimed 
by  appellant,  and  he  was  not  entitled  to  the  general  af- 
firmative charge  as  to  this  plea. 

There  was  no  error  in  overruling  defendant's  objec- 
tion to  the  question  to  the  witness  Britt  as  to  whether 
he  had  a  statement  of  all  the  items  introduced  in  evi- 
dence when  he  went  over  the  account  with  the  defend- 
ant, nor  in  declining  to  exclude  the  answer  thereto  that 
the  witness  brought  the  statement  when  he  came.  This 
was  not  an  attempt  to  prove  the  contents  of  the  written 
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statement^  but  only  to  prove  its  existence  at  the  time  the 
parties  went  over  the  accounts,  so  as  to  make  it  an 
agreed  or  stated  account  at  that  time.  The  accounts 
were  in  evidence  and  spoke  for  themselves,  and  this  did 
not  tend  to  contradict  them. 

The  defendant  introduced  a  letter  from  the  defendant 
to  the  plaintiff,  which  was  as  follows :  "Goodwater,  Ala- 
bama, July  26,  1909."  "Britt-Carson  Shoe  Company, 
Columbus,  Georgia — Gentlemen:  Inclosed  please  find 
check  for  J50.00  to  apply  to  my  old  account.  I  will  send 
you  the  balance  on  my  old  account  just  as  soon  as  I  can. 
Rest  easy  I  will  pay  you  every  cent  I  owe  you.  Please 
send  me  note  to  sign  to  close  up  invoices  of  purchases 
in  March  and  April,  making  same  payable  on  Novem- 
ber 1st,  after  date."    "Yours  very  truly,  D.  W. 'Baker." 

The  plaintiff  introduced  a  letter  in  response  to  the 
above  letter  as  follows:  "July  26,  1909."  "Mr.  D.  W. 
BakcT,  Goodwater,  Ala. — Dear  Sir:  We  are  in  receipt 
of  your  favor  of  even  date,  with  check  for  (50.00,  which 
we  have  passed  to  the  credit  of  your  account,  with 
thanks.  We  are  also  complying  with  your  request  as  to 
the  purchases  in  March  and  April,  and  are  inclosing  note 
for  |I285.25,  which  includes  interest,  as  well  as  principal, 
for  these  two  invoices,  same  payable  November  1st,  as 
you  request,  and  in  order  to  get  our  books  in  balance, 
as  well  as  our  needing  this  paper,  we  inclose  another 
note  for  the  balance  of  the  old  matter,  which,  with  inter- 
est to  due  date,  amounts  to  |110.20.  We  would  appre- 
ciate your  prompt  attention,  as  we  want  to  use  these 
papers  Wednesday."  "Yours  very  truly,  Britt-Carson 
Shoe  Co." 

There  was  no  error  in  showing  the  authenticity  of 
this  letter  and  that  it  was  properly  directed,  mailed, 
etc. ;  nor  was  there  any  error  in  allowing  the  plaintiff 
to  prove  the  amount  due  at  the  date  of  these  letters.  The 
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letter  clearly  made  a  sufficient  predicate  for  the  proof* 
The  plaintiff  then  introduced  a  number  of  other  letters 
tending  to  show  that  the  stated  balance,  with  interest, 
was  not  paid  when  due  and  as  promised  in  the  letter. 

The  only  contested  questions  on  the  trial  were  whether 
or  not  the  defendant  was  liable  for  interest  on  his  old 
account,  after  it  was  due,  and,  if  liable,  whether  or  not 
he  had  paid  it.  On  the  undisputed  facts  he  was  liable 
for  interest  as  matter  of  law,  and  these  facts  show  that 
he  had  not  paid  the  interest.  The  courts  therefore, 
properly  gave  the  affirmative  charge  for  the  plaintiff. 

Affirmed. 

Andbr»on,  C.  J.,  aud  Mc(^lelij\.n  and  Someevillb, 
JJ.,  coneur. 


Meador  v.  Evans. 

Assumpsit  and  Trover. 

(Decided  November  7,  1914.    66  South.  446.) 

1.  Tmver;  Demand;  Xecessity. — One  who  takes  possession  of  chat- 
tels 1  e!oii|^ng  to  another,  even  under  a  bona  fide  belief  of  a  right  to 
do  so.  takes  them  wrongfully  and  is  guilty  of  a  conversion  thereof, 
and  no  demand  is  necessary  before  suing  in  trover. 

2.  Appeal  and  Error;  Review;  Discretion. — ^The  extent  to  which 
cross-examination  will  be  allowed  or  limited  is  within  the  sound  dis- 
cretion of  the  trial  court,  and  will  not  be  reviewed  unless  abused. 

Appeal  from  Marengo  Law  and  Equity  Court. 

Heard  before  Hon.  Edwabd  J.  Oildeb. 

Dora  Evans  sued  J.  B.  Meador  in  assumpsit  and  in 
trover,  and  had  judgment  from  which  defendant  ap- 
pealed.   Affirmed. 

1. 1.  Cantbrberrt^  and  Pabtbidgb  &  Hobbs^  for  appel- 
lant.   The  corn  was  taken  possession  of  by  the  tacit  con- 
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sent  of  plaintiff,  and  the  demand  for  its  return  was 
necessary  before  trover  could  be  maintained. — Wilson 
V.  Curry,  149  Ala.  368;  §§  4734,  4739,  Code  1907. 

William  Cunninghamb,  for  appellee.  Under  the  au- 
thorities cited  by  appellant,  and  under  the  facts  in  this 
case,  no  demand  was  necessary.  It  is  within  the  sound 
discretion  of  the  court  to  control  the  cross-examination, 
and  the  exercise  of  such  discretion  will  not  be  reviewed 
unless  abuse  is  shown. 

GARDNER,  J. — This  suit  was  brought  by  appellee 
against  appellant,  the  complaint  consisting  of  three 
counts:  One,  in  trover,  for  the  wrongful  conversion  by 
defendant  of  125  bushels  of  corn,  and  one  cow  and  calf, 
the  property  of  the  plaintiff;  one,  for  money  had  and 
received;  and,  one,  on  open  account.  There  was  judg- 
ment for  the  plaintiff,  and  the  defendant  appealed. 

The  cause  was  tried  by  the  court  without  a  jury.  The 
judgment  does  not  disclose  precisely  upon  which  count 
of  the  complaint  it  was  rendered,  but  it  would  seem  to 
have  rested  upon  the  first,  which  is  the  count  in  trover, 
and  it  is  so  treated  by  counsel,  and  will  be  so  considered 
here. 

There  does  not  appear  to  have  been  any  special  finding 
of  facts  requested  by  either  party. — ^Acts  1909,  pp.  355- 
356. 

There  are  but  two  assignments  of  error.  One,  that 
"'the  court  erred  in  rendering  judgment  for  plaintiff 
against  defendant."  It  is  insisted  by  counsel  for  appel- 
lee that  this  assignment  cannot  be  considered,  for  the 
reason  that  the  bill  of  exceptions  does  not  show  an  ex- 
ception to  the  judgment. — Davis  v.  Simpson  Coal  Co., 
162  Ala.  424,  50  South.  368.  In  this,  however,  counsel 
are  mistaken,  for,  as  we  read  the  bill  of  exceptions,  the 
exception  so  jippears,  as  found  on  page  17  of  the  tran- 
script. 
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The  insistence  of  counsel  for  appellant  as  to  this  as- 
signment consists  in  failure  to  prove  a  demand  made  by 
the  plaintiff  on  defendant,  for  the  property,  for  the 
conversion  of  which  the  suit  was  brought.  This  insist- 
ence, however,  presupposes  that  the  defendant  (follow- 
ing argument  of  counsel)  acquired  the  property  right- 
fully, as  by  consent  of  plaintiff.  We  do  not,  however, 
so  read  the  record,  and  it  is  our  opinion  that  it  does  not 
show  any  consent  on  the  part  of  plaintiff.  We  think 
the  record  shows  that  the  property  was  acquired,  in  the 
eyes  of  the  law,  wrongfully.  We  say,  "in  the  eyes  of  the 
law"  there  appears  a  wrongful  acquisition,  so  as  to 
make  clear  that  there  is  no  intimation  of  a  moral  wrong 
on  the  part  of  the  defendant;  as  the  record  would  indi- 
cate that  he  acted  upon  the  bona  fide  belief  that  he  had  a 
moral,  as  well  as  a  legal,  right  to  do  as  he  did. 

"The  wrongful  assumption  or  dominion  over  property 
of  another  is  subversion  and  denial  of  his  rights  con- 
stitutes a  conversion  of  such  property  irrespective  of 
whether  there  was  a  demand  made  for  the  surrender  and 
a  refusal  to  surrender  said  property." — Woods  v.  Rose 
&  Co,,  135  Ala,  297,  headnote  1,  33  South.  41;  Moore  v. 
Monroe  Refrigerator  Co,,  128  Ala  621,  29  South.  417. 

The  cause  was  determined  upon  evidence  for  the  plain- 
tiff alone,  the  defendant  offering  no  proof. 

There  appears  no  serious  controversy  of  fact,  that  the 
property  was  that  of  the  plaintiff.  The  taking  of  the 
property  of  the  plaintiff,  under  the  circumstances  dis- 
closed by  this  record,  was,  in  a  legal  aspect,  wrongful, 
and  so  the  assumption  of  dominion  over  it,  in  subversion 
of  the  rights  of  the  plaintiff,  was  "conversion,"  and 
therefore  no  demand  was  necessary. 

The  only  remaining  assignment  of  error  relates  to  the 
ruling  of  the  court  in  sustaining  objection  to  the  ques- 
tion of  the  defendant,  propounded  to  the  plaintiff  as  a 
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witness,  as  to  who  advised  her  "to  put  in  a  claim  for 
this  corn."  This  question  came  near  the  close  of  a 
rather  full  cross-examination  of  plaintiff  by. the  defend- 
ant, in  which  defendant  elicited  the  particulars  as  to 
how  plaintiff  acquired  the  com,  etc.  The  evidence  was 
without  any  material  conflict,  and  the  question  as  to 
who  advised  her  to  put  in  a  claim  to  the  corn  cannot 
be  said  to  call  for  an  answer  relevant  and  material  to 
any  issue  in  the  case,  and  it  therefore  comes  within  the 
rule  providing  that  the  latitude  and  extent  of  cross- 
examination  as  to  such  matters  rests  largely  in  the  dis- 
cretion of  the  trial  court,  and  will  not  be  reviewed  un- 
less abuse  thereof  is  shown. — Mitchell  Square  Bale  CUti- 
nmg  Co.  v.  Grant,  143  Ala.  194,  38  South.  855;  6  Mayf. 
Dig.  p.  372. 

We  are  of  the  opinion  that  no  reversible  error  appears 
in  the  record,  and  the  judgment  of  the  court  below  is 
therefore  affirmed. 

Affirmed. 

McClbllan^  Sayrb,  and  db  GRAFPENRiEn,  J  J.,  concur. 


Semoms  Grocery  Co.  v.  Intematioiial  Sugar 
Feed  Company. 

Assumpsit. 
(Decided  November  7,  1914.    66  South.  479.) 

1.  Courts;  Jurisdiction;  No)i'Resid€nts.— One  who  claims  a  light 
of  action  for  damages  against  a  non-resident  must  sue  for  same  In 
the  state  of  the  residence  of  such  non-resident  unless,  without  a 
fraud  on  the  law,  he  can  ol^taln  service  upon  such  non-resident  in 
this  state,  by  process  of  attachment,  or  some  other  legal  way. 

2.  Sanw;  Grounds;  Fraud. — ^Where  a  resident  who  claims  a  right 
of  action  against  a  non-resident  for  breach  of  an  agreement  of  sale, 
ordered  a  carload  of  food  stuffs  from  such  non-resident  with  the 
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ostensible  purpose  of  paying  for  it  In  cash  upon  its  arrival  in  this 
state,  and  such  carload  of  food  stuff  was  shipped  with  Mil  of  lading 
attached,  and  instead  of  paying  said  draft,  the  said  consignee  brought 
action  against  said  non-resident,  and  attached  the  contents  of  the 
car,  this  was  such  a  brench  of  faith  as  to  deny  to  the  consignee  the 
right  to  litigate  its  clniin  In  this  state,  as  courts  will  not  lend  their 
Jurisdiction  to  those  seeklrg  to  obtain  it  by  a  fraud  upon  the  law. 

3.  Sales;  Pasning  Title;  Order  yotify.— Goods  shipped  with  hill 
of  lading  attached,  order  notify,  remain  the  property  of  the  seller 
after  they  have  reached  the  Ftatlan  of  the  buyer  until  the  draft  is 
paid  which  is  attached  to  the  bill  of  lading. 

4.  Appearance ;  Waiver  of  Jurisdiction. — Where  the  resident  plain- 
tiff could  not  maintain  its  action  because  of  a  f  reach  of  faith  amount- 
ing to  a  fraud  upon  the  law,  an  appearance  by  defe-^daut  to  contest 
the  Jurisdiction  of  the  court  did  not  waive  the  rights  set  up  in  the 
plea. 

Appeal  from  Andalusia  City  Court. 

Heard  before  Hon.  Ed  T.  Albritton. 

Assumpsit  by  the  Sessoms  Grocery  Company  against 
the  International  Sugar  Feed  Company.  Judgment  for 
defendant  on  the  pleadings,  and  plaintiff  appeals.  Af- 
firmed. 

The  writ  of  attachment  was  sued  out  by  the  Sessoms 
Grocery  Company  and  levied  upon  a  car  load  of  food- 
stuff shipped  to  it  by  the  International  Sugar  Feed  Com- 
pany from  the  state  of  Tennessee  to  Andalusia  in  the 
state  of  Alabama,  "order  notify,  Sessoms  Grocery  Com- 
pany.'' The  plaintiff  filed  a  complaint,  alleging  dam- 
ages for  breach  of  agreement  of  sale,  and  also  containing 
the  common  counts.  Defendant  appeared  specially  and 
interposed  a  plea  to  the  jurisdiction  of  the  court,  setting 
up  the  facts  above  stated  and  alleging  that  defendant 
was  a  non-resident,  and  that  plaintiff  ordered  said  car 
of  foodstuff  shipped  into  the  state  of  Alabama  for  the 
purpose  of  levying  such  attachment  upon  the  same,  and 
thereby  acquiring:  service  upon  this  defendant  for  the 
purpose  of  enforcing  the  damages  set  forth  in  the  com- 
plaint, also  further  al)es:ing  that  such  foreign  corpora- 
tion had  not  been  served  by  any  process  which  would 
authorize  jurisdiction  except  the  levying  of  this  attach- 
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ment,  and  demanding  that  the  issues  presented  by  the 
foregoing  plea,  and  such  other  pleas  as  may  arise  in 
this  case,  shall  be  tried  by  a  jury.  The  plaintiff  moved 
to  strike  the  plea  for  reasons  set  out,  and,  the  same  being 
overruled,  filed  demurrers  to  the  plea,  which  were  also 
overruled.  Plaintiff  then  filed  a  general  replication  and 
special  replications  admitting  want  of  service  person- 
ally, or  upon  any  authorized  agent  of  defendant  in  this 
case,  but  setting  up  the  affidavit,  the  writ  of  attachment, 
and  the  levy  of  the  same  upon  the  car  load  of  stuff  after 
it  arrived  in  Alabama,  and  publication  in  accordance 
with  the  statute  in  such  cases  made  and  provided.  De- 
murrers were  sustained  to  these  special  replications,  and 
plaintiff  declines  to  plead  further,  and  appeals. 

Powell  &  Albritton^  for  appellant.  The  court  erred 
in  its  rulings  on  the  pleadings  to  the  injury  of  appellant. 
—2  Enc.  P.  &  P.  620-1. 

Parks  &  Prestwood,  for  appellee.  The  appearance 
and  plea  was  not  a  waiver  of  a  right  to  question  the 
jurisdiction  of  the  court. — Pullman  P.  Car  Co.  v.  U arris ^ 
122  Ala,  149.  The  service  was  void  because  amounting 
to  a  fraud  on  the  law,  and  the  court  acquired  no  juris- 
diction of  the  non-resident  defendant. — 4  Cyc.  574;  32 
Cyc.  448-556;  Pomeroy  v.  Parmlee,  74  Am.  Dec.  328; 
5  Cent.  Dig.  414 ;  Ex  parte  Hearn,  92  Ala.  110 ;  137  U.  S. 
98;  29  Am.  Dec.  218. 

DE  GRAFFENRIED,  J.— The  International  Sugar 
Feed  Company  is  a  non-resident.  The  Sessoms  Grocery 
Company  is  a  resident  of  this  state.  Both  parties  ap- 
l)ear  to  he  merchants,  and  the  Sessoms  Grocery  Com- 
l)any  claims  that  it  possesses  a  right  of  action  for  dam- 
ages against  the  International  Sugar  Feed  Company.  If 
so,  it  must  sue  the  International  Sugar  Feed  Company 
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in  the  state  of  its  residence  unless,  without  a  fraud  upon 
the  law,  it  can,  either  by  process  of  attachment  or  in 
some  other  legal  way,  obtain  service — or  that  which  is 
regarded  as  tantamount  to  service — ^upon  said  Sugar 
Feed  Company  in  this  State. 

Our  courts  will  not,  either  by  process  of  attachment 
or  by  summons,  lend  jurisdiction  to  those  who  seek  to 
obtain  it  by  a  fraud  upon  the  law.  Our  courts  are  open 
to  litigants,  but  those  who  come  into  them  must  come 
into  them  in  an  open  fashion.  Those  who  undertake  to 
enter  them  through  a  fraud  upon  the  law  will  be  denied 
admittance. — Ex  parte  Hum,  92  Ala.  102,  9  South.  515, 
13  L.  R  A.  120,  25  Am.  St.  Rep.  23;  Cunningham  &  Son 
V,  Baker,  Peterson  &  Co,,  104  Ala.  160,  16  South.  68,  53 
Am.  St  Bep.  27;  Steele  v.  Boyd,  6  Leigh  (Va.)  547,  29 
Am.  Dec.  218;  Steele  v.  Bates,  2  Aikens  (Vt.)  338,  16 
Am.  Dec.  720;  F.  &  M.  Construction  Co.  v.  Fitzgerald, 
137  U.  8.  98, 11  Sup.  Ct.  36,  34  L.  Ed.  608;  Van  Horn  v. 
Great  Western  Mfg.  Co.,  37  Kan.  523, 15  Pac.  562;  Pom- 
roy  V.  Parmless,  9  Iowa,  140,  74  Am.  Dec.  328. 

We  think  that  the  pleadings  in  this  case  show  that 
the  relations  of  the  Sessoms  Grocery  Company  to  the 
car  of  foodstuff  upon  which  the  attachment  was  levied 
were  such  as  to  piieclude  it  from  levying  its  attachment 
upon  it  This  oar  of  foodstuff  was  ordered  by  the  Gro- 
cery Company  from  the  Sugar  Feed  Company  ostensibly 
with  the  purpose  of  paying  for  it  in  cash  upon  its  arrival 
at  Andalusia.  The  car  was  shipped  at  the  request  of 
appellant  upon  "order  notify,"  and  we  take  it  that  this 
means  that  the  car  was  shipped  with  bill  of  lading  at- 
tached to  a  draft  for  the  agreed  price  of  the  foodstuff, 
and  that,  when  the  car  reached  Andalusia,  the  title  to  its 
contents  still  resided  in  appellee.  It  may  be  that  appel- 
lee solicited  this  order  from  the  appellant,  but  it  is  plain 
from  all  of  the  pleadings  that  when  the  car  was  shipped, 
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it  was  the  understanding  on  the  part  of  the  appellee — 
from  all  that  had  been  said  and  done  pending  the  nego- 
tiations— that  the  draft,  upon  the  arrival  of  the  car  in 
Andalusia,  would  be  paid  in  cash.  The  appellant  must 
have  known  that,  upon  the  faith  of  that  specific  under- 
standing, this  car  was  shipped,  pursuant  to  its  order, 
by  appellee  from  the  state  of  Tennessee  to  Andalusia, 
Ala.  Instead  of  paying  the  draft,  however,  the  appellant 
attached  the  contents  of  the  car.  The  appellant  cannot 
be  permitted  to  use  this  breach  of  faith  on  its  part  as 
the  means  of  litigating  in  this  state  with  applellee  the 
validity  of  its  alleged  right  of  action  against  the  appel- 
lee. 

(3)  The  appearance  of  the  appellee  in  this  case  was 
for  the  purpose  of  challenging  the  jurisdiction  of  the 
court,  and  its  appearance  did  not  waive  or  impair  that 
right.  In  other  words,  the  appellee  did  not,  by  anything 
it  did,  voluntarily  submit  itself  to  the  jurisdiction  of 
the  court,  and  it  cannot  be  held  to  have  waived  the  rights 
which  it  set  up  in  its  plea, — Origg,  Adm'r  v.  Oilmer,  54 
Ala.  425. 

The  rulings  of  the  trial  court  were  in  accordance  with 
the  above  views,  and  the  judgment  of  the  court  below  Is 
affirmed. 

Affirmed. 

McClbllan^  Sayrb,  and  Gardner,  JJ.,  concur. 


Digitized  by  VjOOQ iC 


18«J  OF  ALABAMA.  237 

[Rike  V.  McHugh  &  Groom.] 

Rike  V.  McHugh  &  Groom. 

Assumpsit. 

(Dedded  November  7,  1914.    66  South.  452.) 

1.  Brokers;  Compensation;  AlHHty  and  Willingness  of  Purchaser; 
Waiver, — Before  a  I  roker  is  entitled  to  commission  lie  must  procure 
a  pnichaser  able  and  ready  to  comply  with  the  terms  and  conditions 
of  Fale.  and  while  the  condition  as  to  the  ability  of  the  purchase  is 
waived  if  the  owrer  accepts  him  knowing  or  with  notice  that  he  is 
not  al  le.  or  will  not  I  e  able  to  comply  with  the  terms  of  the  sale, 
yet  where  no  contract  is  made  between  the  owner  and  such  pur- 
cliaFer,  there  is  no  such  waiver,  though  the  owner  accepts  the  pur- 
ctiaser,  unless  at  the  time  of  the  acceptaiice  he  has  notice  of  the 
purchaser's  Inability  or  unwillingness  to  comply  with  the  terms  of 
tbe  sale. 

2.  Same;  Tnstruetion. — A  charge  that  if  an  agent  communicated 
to  an  owner  the  name  of  a  purchaser,  and  the  owner  accei)ted  the 
purchaser  without  objection,  that  In  law,  operated  as  a  waiver  of 
the  requirement  that  the  purchaser  be  ready,  able  and  willing  to 
buy,  although  erroi»et)us.  was  not  harmful  where  the  uncontradicted 
evidence  was  that  the  i)urcha8er  was  ready  and  willing  to  purchase, 
and  the  failure  to  carry  out  the  contract  arose  from  some  other 
cause:  and  this  is  especially  true  in  view  of  the  fact  that  the  court 
further  charged  tliat  uu'ess  the  owner  accepted  the  prospective  pur- 
chaser without  qualification,  then  the  evidence  must  reasoral  ly  satlfy 
the  jurj'  that  the  purchaser  was  able  to  make  the  required  payments. 

3.  Same. — Where  the  evidence  was  uncontradicted  that  the  pros- 
pective purchaser  was  ready,  able  and  willing  to  make  and  comply 
with  the  terms  of  sale,  and  that  the  contract  fell  through  from  some 
other  cause,  a  charcre  asserting  that  unless  the  jury  were  reasonably 
satisfied  from  all  the  evidence  that  the  purchaser  was  able  to  pay 
cash  for  the  property  on  or  lefore  a  certain  date,  then  they  should 
ftnd  for  defendant,  was  misleading  and  inapplicable  to  the  evidence. 

4.  Evidence;  Letters;  Preliminary  Proof. — Unless  it  Is  in  reply  to 
a  communication  sent  by  the  addressee  thereof,  a  letter  or  tele^rram 
reecived  in  due  course  is  not  admissible  as  evidence  against  the  pur- 
ported sender  thereof,  without  proof  that  he  sent  it,  or  proof  of  his 
handwriting. 

5.  Same. — Tt  was  proper  to  admit  in  evidence  a  telegram  where  it 
was  shown  that  it  was  in  response  to  a  te'escram  sent  to  the  pur- 
I)orted  sender  thereof,  and  it  further  appeared  that  a  letter  of  the 
name  date  fully  covered  and  confirmed  the  matter  set  out  in  the 
telegram. 

6.  Appeal  and  Error;  Harmless  Error;  Evidence. — The  admission  In 
evidence  of  the  telegram  without  the  necessary  preliminary  proof  was 
harmless,  or  cured  by  the  subsequent  Introduction  of  a  subsequent 
letter  clearly  referring  to  the  telegram,  and  covering  the  same  mat- 
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ter;  esi>ecia11y  where  it  appeared  that  Buheeqaent  to  the  telejoram 
all  negotiations  between  the  parties  were  brolcen  off,  and  that  it 
was  by  reason  of  a  renewal  of  their  relations  that  further  proceed- 
ings were  had,  and  plaintiff's  claim  was  not  dependent  upon  nor 
controlled  hy  such  telegram. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hon.  Saffold  Berney. 

Action  by  McHugh  &  Groom  against  E.  G.  Rike,  for 
work  and  labor  done.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

The  controversy  seems  to  have  been  over  the  sale  of  a 
house  belonging  to  Rike;  the  sale  having  been  made 
through  the  agency  of  plaintiffs  to  one  Mr.  Seeberg, 
which  fell  through  for  some  reason  not  disclosed  by  the 
record,  but  after  considerable  correspondence  had  passed 
between  the  parties,  and  after  the  papers  had  been  de- 
livered by  Rike  to  one  Moore.  The  charge  complained 
of  appears  in  the  opinion.  The  charge  made  the  basis 
of  the  eleventh  assignment  of  error  is  as  follows  (re- 
quested by  defendant) : 

"I  charge  you,  gentlemen,  that  unles  you  are  reason- 
ably satisfied  from  all  the  evidence  that  Mr.  Seeburg 
was  able  to  pay  cash  for  the  said  property  on  or  before 
November  1,  1913,  then  you  should  return  a  verdict  for 
defendant." 

Gordon  &  Eddington^  for  appellant.  The  court  erred 
in  allowing  the  telegram  of  May  5,  to  be  introduced  in 
evidence.— §  3972,  Code  1907 ;  O'Connor  M.  d  M.  Co.  v. 
Dixon,  112  Ala.  208;  L.  d  N.  v.  Britton,  149  Ala-  554. 
The  court  erred  in  not  excluding  plaintiff's  evidence  on 
motion,  as  it  did  not  disclose  that  the  purchaser  was 
ready,  able  and  willing  to  purchase  said  property  upon 
the  terms  and  conditions  prescribed  by  the  owner. — 
B'ham  L.  d  L,  Co,  v.  Thompson,  86  Ala.  149;  fifoyre  v. 
Wilson,  86  Ala,  156;  Smith  v.  Sharp,  162  Ala.  439.    On 
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these  authorities,  counsel  insist  that  error  preju- 
dicial intervened  in  the  charges  given  for  plaintiff  and 
refused  to  defendant. 

William  Cowley,  for  appellee.  The  telegram  was  in 
response  to  previous  communications,  and  was  fully 
covered  and  identified  by  the  letter  which  was  admitted- 
ly between  the  parties.  No  waiver  is  shown. — 40  Cyc. 
254.  There  was  no  error  in  the  charges. — Allen  v. 
White,  Minor,  365. 

GARDNER,  J. — The  general  rule  of  law  is  every- 
where recognized  to  be  that:  "To  entitle  an  agent  or 
broker  to  commissions,  he  must  show  that  he  procured 
a  purchaser  who  was  able  and  ready  to  comply  with 
the  terms  and  conditions  of  sale." — Cook  v,  Forst,  116 
Ala,  395,  22  South.  540;  Birmingham  v.  Thompson,  86 
Ala.  146,  5  South.  473;  Sayre  v.  Wilson,  86  Ala.  151,  5 
South.  157;  19  Cyc.  246;  Smith  v,  Sharpe,  162  Ala.  439, 
50  South.  381, 136  Am.  St.  Rep.  52. 

The  court  charged  the  jury  that:  If  "the  real  estate 
agent  communicates  to  the  owner  the  name  of  the  pur- 
chaser without  objection,  then  that,  in  law,  operates  as 
a  waiver  of  the  requirement  that  the  purchaser  be  ready, 
willing,  and  able  to  buy.  In  other  words,  the  owner  of 
the  property  takes  that  risk  for  himself,  whether  the  man 
is  able  to  buy  or  not." 

There  is  no  doubt  about  the  fact  that  if  the  owner  of 
the  property,  at  the  time  he  accepts  the  purchaser, 
knows  or  has  notice  that  he  is  not  or  will  not  be  able 
to  comply  with  the  terms  of  sale,  and  with  that  knowl- 
edge accepts  him  as  a  purchaser,  though  a  binding  con- 
tract is  never  made  between  them,  the  owner  would 
thereby  waive  such  condition. 

In  the  case  of  Sayre  v.  Wilson,  supra,  the  purchaser 
was  a  feme  covert,  which  fact  was  known  to  the  owner, 
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and  he,  with  that  knowledge,  accepts  her,  thereby  waiv- 
ing that  infirmity. 

The  rule  with  reference  to  the  exact  point  in  hand 
seems  to  have  been  decided  in  the  case  of  Kalley  v. 
Baker,  132  N.  Y.  1,  29  N.  E.  1091,  28  Am.  St.  Rep.  542, 
that  a  broker  employed  to  sell  property  becomes  entitled 
to  his  commission  when  he  finds  a  purchaser  satisfac- 
tory to  his  employer,  and  they  enter  into  a  contract  of 
purchase  and  sale,  though  it  subsequently  turns  out  that 
the  purchaser  is  unable  to  comply  with  his  contract, 
and  on  that  account  the  sale  is  not  consummated  by 
transfer  of  the  property.  This  question  also  came  up  in 
the  case  of  ScuUy  v.  Williamson,  26  Okl.  19,  108  Pac. 
395,  27  L,  R.  A.  (N.  S.)  1089,  Ann.  Cas,  1912A,  1265, 
wherein  it  is  said:  "In  the  case  at  bar  the  broker 
brought  to  the  owner  of  the  property  a  prospective  pur- 
cha*<^er,  with  whom  the  owner  was  satisfied,  and  with 
whom  he  executed  a  contract  for  a  sale,  thereby  deter- 
mining for  himself  the  ability  of  the  purchaser  to  pur- 
chase. For  any  violation  of  this  contract  by  the  pur- 
chaser, defendant  had  his  remedy  for  damages  for  the 
loss  sustained  by  him  by  reason  of  the  purchaser  failing 
to  fulfill  his  contract" 

The  same  rule  seems  to  be  recognized  in  the  cajse  of 
Francis  r.  Baker,  45  Minn.  83,  47  N.  W.  452;  19  Cyc. 
270,  271,  and  citations  in  note. 

So  that,  though  the  owner  may  accept  the  proposed 
purchaser,  yet,  if  no  contract  is  made  between  the  owner 
and  such  purchaser,  the  owner  does  not  seem  to  waive 
the  condition  that  the  purchaser  he  able,  ready,  and  will- 
ing to  comply  with  the  terms  of  the  purchase,  unless,  at 
the  time  of  his  acceptance  of  him  as  such  purchaser,  he 
had  notice  of  a  want  of  these  conditions. 

It  would  therefore  appear  that  the  charge  of  the  court, 
hereinabove  quoted,  is  erroneous  as  an  abstract  propo- 
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sition  of  law ;  but  we  are  of  the  opinion  that,  under  the 
evidence  as  disclosed  by  this  record,  it  was  not  a  rever- 
sible error. 

The  evidence  shows,  beyond  disputed  or  controversy, 
that  the  purchaser  was  able,  ready,  and  willing  to  com- 
ply with  the  terms  of  the  contract,  and  that  the  failure 
to  carry  out  the  contract  was  upon  some  other  ground. 
He  showed  ability  to  put  up  as  much  as  flOO,  cash,  and 
f500  November  1st,  when  the  trade  was  to  be  consum- 
mated, and  plaintiffs  had  arranged  and  agreed  to  lend 
him  the  balance.  There  was  no  evidence  to  the  con- 
trary, and  therefore  the  further  charge  of  the  court 
as  to  the  acceptance  of  him  by  the  owner  could  not  preju- 
dice the  rights  of  the  defendant  in  this  case.  In  addi- 
tion to  this,  however,  the  court,  immediately  following 
this  portion  of  the  oral  charge  excepted  to,  explain^ 
the  former  part  of  paid  charge,  wherein  he  directed  the 
jury  as  follows:  "Unless  you  believe  that  the  name  of 
Seeberg  (that  is,  of  the  intending  purchaser)  was  com- 
municated to  Mr.  Rike,  and  that  he  accepted  him  with- 
out any  qualification,  then  the  evidence  must  reasonably 
satisfy  you  that  Seeberg  was  able  to  pay  the  |500  on  the , 
1st  of  November  and  Groom^s  firm  was  able  to  pay  the 
balance,  in  which  event  it  would  be  the  same  thing." 

It  is  undoubtedly  true  that,  where  a  letter  or  telegram 
is  received  in  due  course,  the  same  is  not  admissible  as 
evidence  against  the  purported  sender  thereof,  without 
proof  that  he  sent  it,  or  proof  of  his  handwriting,  unless 
the  same  is  in  reply  to  a  communication  sent  to  him  by 
the  sendee  thereof. — L.  c§  N.  R.  R.  Co.  v.  BrHton,  149 
Ala.  552,  43  South.  108;  O'Connor  Min.  &  Mfg.  Co.  v. 
Dickson,  112  Ala,  308,  20  South.  413. 

It  may  be  true  that  at  the  time  the  telegram,  dated 
May  5th,  was  offered  in  evidence,  it  was  subject  to  the 
objection  interposed  to  it.    This  was  cured,  however,  by 
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the  subsequent  introduction  of  the  letter  of  May  12thy 
which  clearly  refers  to  this  telegram  and  covers  the 
ground  contained  therein.  Besides,  it  appears  that,  sub- 
sequent to  this  telegram,  all  negotiations  were  broke  oflf, 
and  it  was  by  reason  of  a  renewal  of  their  relations  that 
further  proceedings  were  had.  Plaintiflf's  claim  is  not 
at  all  dependent  upon,  nor  controlled  by,  this  corre- 
spondence, and  it  is  only  admissible  at  all  as  shedding 
light  upon  the  subsequent  communications  between  the 
parties. 

With  reference  to  the  telegram  of  May  14th,  the  evi- 
dence shows  that  it  was  in  response  to  a  telegram  sent 
to  the  defendant  by  the  plaintiffs,  and  the  letter  of  the 
same  date  also  fully  covers  and  confirms  the  matters 
set  forth  in  said  telegram. 

.The  charge  made  the  basis  of  the  tenth  assignment 
of  error  is  covered  by  the  charge  given  by  the  court  to 
the  jury. 

The  charge  made  the  basis  of  the  eleventh  assignment 
of  error  had  a  tendency  to  mislead  the  jury,  in  the  light 
of  the  evidence  in  the  case. 

We  find  no  error  in  the  record  of  which  appellant  can 
complain,  and  the  judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 

McClbllan,  Sayeb^  and  db  Graffbnribd,  J  J.,  concur. 
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Bud£  Creek  Lumber  Co.  v.  Nelson,  et  al* 

Assumpsit. 

(Decided  November  7,  1914.    66  South.  476.) 

1.  Appeal  and  Error;  Record;  Striking  Bill  of  Exceptions. — ^ITnder 
section  3019,  Code  1907,  a  bill  of  exceptions  must  be  filed  within 
ninety  days  from  the  date  of  the  Judgment,  and  where  It  appears 
that  it  was  not  filed  within  that  time  it  will  Ve  gtriclsen  on  motion :  a 
failure  to  file  the  bill  within  such  period  may  be  shown  by  parol. 

2.  Contracts;  Action;  Breach;  Complaint. — A  complaint  in  an 
action  for  a  breach  of  contract  need  not  show  that  the  contract  de- 
clared on  was  in  writing. 

3.  Corporations;  Contracts;  Powers  of  Officers  and  Agents;  Limi- 
tations.— Tender  sul  diTision  10,  section  3440.  Code  1907,  a  provision 
In  the  certificate  of  incorporation  that  the  contracts  of  the  corpora- 
tion should  be  in  writing,  signed  by  its  president  and  countersigned 
by  Its  treasurer,  was  not  a  limitntion  upon  its  charter  powers,  but 
was  in  effect  a  by-law  or  regulation,  not  affecting  the  validity  of 
contracts  otherwise  executed  with  persons  who  had  no  actual  or 
Imputed  knowledge  thereof;  its  liability  in  such  case  ^eing  one  of 
agency  as  affected  by  the  apparent  scope  of  the  authority  Of  the 
agent  acting  for  it. 

4.  Same;  Power;  Ultra  Vires. — Strictly  speaking,  an  act  is  ultra 
▼Iref*  when  It  is  not  within  the  scope  of  the  powers  of  the  corporation 
to  perform  It  under  any  circumstances,  or  for  any  purpose. 

5.  Pleading;  Replication;  Necessity. — ^Where  the  action  was  against 
a  corporation  for  the  breach  of  a  contract,  and  the  fact  that,  not- 
withstanding the  alleged  contract  had  not  been  reduced  to  writing, 
signed  by  Its  president  and  countersigned  by  its  treasurer,  its  valid- 
ity was  thereafter  recognized  by  a  partial  execution  thereof,  was 
admissible  under  the  issues  made  by  pleas  of  non  est  factum,  and 
the  general  issue,  replications  to  that  effect  were  unnecessarv;  but 
the  allowance  of  unnecessary  replication  was  not  reversible  error. 

Appeal  from  Autaupra  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pbakson. 

Action  by  Frank  Nelson,  Jr.,  and  another,  as  part- 
ners, a^inst  the  Buck  Creek  Lumber  Company,  for 
breach  of  contract  Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

The  judgment  from  which  the  appeal  was  taken  ap- 
pears to  have  been  rendered  October  25, 1912,  the  bill  of 
exceptions  was  filed  with  the  judge  January  22,  1918, 
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and  appears  to  have  been  signed  by  the  judge  April  21, 
1913.  The  affidavits  show  that  the  bill  was  really  not 
signed  until  after  May  1,  1913.  There  are  no  counter 
affidavits. 

Reese  &  Reese^  and  Powell  &  Hamilton,  for  appel- 
lant. Counsel  insist  upon  each  assignment  of  error  and 
reply  upon  the  following  authorities. — Chewacla  L.  W. 
V.  Dismukes,  87  Ala.  344 ;  Cleveland  S.  F.  Go.  v.  Chreenr 
ville,  146  Ala.  559 ;  So.  Mut.  Aid  Co.  v.  Watson,  154  Ala. 
301;  U.  S.  8.  F.  &  G.  Go.  v.  Dothan,  174  Ala.  487;  Subd. 
10,  §  3446,  Code  1907. 

Eugene  Ballard,  and  Leader  &  Ewing,  for  appellee. 
The  bill  of  exceptions  was  not  presented  to  the  trial 
judge  within  ninety  days,  and  this  is  mandatory,  under 
§  3019,  Code  1907.  The  bill  should,  therefore,  be  strick- 
en.— Leith  V.  Kornman,  et  al.y  2  Ala.  App.  311 ;  Rainey  v. 
Ridgeway,  151  Ala.  532 ;  Baker  v.  G.  of  Ga.,  165  Ala.  466 ; 
T.  G.  I.  &  R.  R.  Go.  V.  Perry,  64  South.  651.  Parol  evi- 
dence is  admissible  to  show  that  the  bill  was  not  pre- 
sented as  required  by  law. — ^Authorities  supra.  The 
assignments  of  error  are  too  general,  and  are  not  suffi- 
ciently insisted  upon. — Mitchell  v.  Gamble,  140  Ala.  545; 
Rule  10  Sup.  Ct.  Pr. ;  Rhodes  v.  Charleston,  148  Ala. 
671.  It  was  not  necessary  to  allege  whether  the  contract 
sued  on  was  oral  or  in  writing. — 1  Ala.  52 ;  34  Ala.  129 ; 
64  Ala,  29.  There  is  an  obvious  distinction  between  an 
act  done  wholly  without  power  to  do  it,  and  an  act  done 
within  the  powers  of  the  corporation,  although  done  in- 
formally.— 10  Cyc.  1149.  The  act  was  ratified  by  the 
corporation  by  a  partial  performance  of  the  contract — 
Simpson  v.  Harris,  56  South.  969 ;  136  Pac.  174. 

SAYRE,  J. — Appellees'  motion  to  strike  the  bill  of 
exceptions  must  be  granted.     It  seems  quite  clear  that 
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the  bill  was  signed  long  after  the  expiration  of  the  period 
prescribed  by  the  mandatory  terms  of  the  statute,  sec- 
tion 3019  of  the  Code.  AflFidavits  submitted  on  behalf 
of  the  motion  so  state  the  fact,  and  it  is  not  denied.  The 
deposition  of  the  presiding  judge  has  not  been  taken, 
and  he  has  refused  appellees'  request  for  an  ex  parte 
affidavit,  but  the  terms  of  that  refusal,  when  construed 
in  connection  with  the  language  of  the  request,  leave 
no  doubt  that  the  judge,  while  refusing  the  request  for 
an  affidavit,  was  careful  not  to  deny  the  fact  that  the 
signing  of  the  bill  had  been  deferred  beyond  the  statu- 
tory limit.  Rather,  he  admits  the  fact  by  assigning  a 
reason  for  it.  Had  the  fact  been  otherwise,  it  cannot 
in  reason  be  doubted  that  some  sworn  affirmation  to 
that  effect  would  be  found  in  the  record. 

The  statute  is  imperative  in  its  requirement.  The 
limit  fixed  by  it  cannot  be  extended  to  suit  the  exigencies 
of  parties  or  cases.  If  a  correct  bill  of  exceptions  had 
been  presented,  appellant  might  have  established  it  by 
a  proceeding  in  this  court.  That  remedy  he  has  not 
sought.  According  to  our  cases  the  failure  to  observe 
the  statute  may  be  shown  by  parol,  and,  being  shown, 
must  result  in  the  bill  being  stricken. — L.  d  N,  R.  R. 
Co.  V.  M alone,  116  Ala.  600,  22  South.  897;  Rainey  i?. 
Ridfjeway,  151  Ala.  532,  43  South.  843;  BaJcer  v.  Cen- 
tral of  Oa.  Ry.  Co.,  165  Ala.  466,  51  South.  796. 

Answering  the  argument  made  in  support  of  those  as- 
signments of  error  based  upon  the  record  proper,  it  was 
not  pecessary  that  the  complaint  should  show  that  the 
contract  alleged  to  have  been  breached  was  in  writing. — 
WhiJden  r.  M.  d  P.  Nat.  Banl%  64  Ala.  29,  38  Am.  Rep.  1. 

By  several  special  pleas  it  was  made  to  appear  that 
defendant's  certificate  of  incorporation  contained  a  pro- 
vision as  follows:  "That  no  draft,  bill  of  exchange, 
check,  no  bond  or  other  evidence  of  liability  or  contract 
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creating  any  liabilty  on  the  part  of  the  company  shall 
be  valid  unless  the  same  be  in  writing  signed  by  the 
president  and  countersigned  by  the  treasurer;  and  pro- 
vided expressly  that  any  liability  otherwise  created 
shall  be  null  and  void." 

These  pleas  alleged  that  the  contract  mentioned  in  the 
complaint  was  not  in  writing  signed  by  defendant's 
president  and  countersigned  by  its  treasurer,  and  hence, 
these  pleas  conclude,  the  contract  was  ultra  vires,  void, 
aud  its  breach  constituted  no  cause  of  action.  Demur- 
rers to  these  pleas  were  sustained.  In  these  rulings 
there  was  no  error. 

Subdivision  10  of  section  3446  of  the  Code  is  as  fol- 
lows: "The  certificate  [of  incorporation]  may  also  con- 
tain any  other  provision  which  the  incorporators  may 
choose  to  insert  for  the  regulation  of  the  business  and 
for  the  conduct  of  the  affairs  of  the  incorporation,  the 
directors  and  stockholders,  or  any  class  or  classes  of 
stockholders;  provided,  that  such  provision  be  not  incon- 
sistent with  this  article  or  the  Constitution  of  the  state.'* 

The  argument  for  reversal  goes  upon  the  ground  that 
those  parts  of  the  certificate  of  incorporation  and  of  the 
statute  appearing  above  have  the  effect  of  rendering 
the  contract  mentioned  in  the  complaint  void  as  being 
without  the  charter  powers  of  the  defendant  corporation. 
We  are  not  of  that  opinion.  The  requirement  that  con- 
tracts should  be  in  writing,  signed  by  the  president  and 
countersigned  by  the  treasurer  of  defendant  corpora- 
tion, though  appearing  in  the  certificate  of  incorpora- 
tion filed  by  the  incorporators,  is  not  a  limitation  upon 
the  charter  powers  of  the  corporation,  but  is  rather  in 
the  nature  of  a  by-law,  a  rule  of  action  prescribing  mere- 
ly a  course  or  manner  of  corporate  action  without  limit- 
ing the  field  in  which  such  action  may  be  taken.  Strictly 
speaking,  a  corporate  act  is  said  to  be  ultra  vires  when 
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it  is  not  within  the  scope  of  the  powers  of  the  corpora- 
tion to  perform  it  under  any  circumstances  or  for  any 
purpose, — Miners'  Ditch  Co.  v.  Zellerhdch,  37  Cal.  543, 
99  Am.  Dec.  300.  The  limitation  that  corporate  con- 
tracts should  be  expressed  in  writing,  signed  by  the 
president  and  countersigned  by  the  treasurer,  has  not 
been  imposed  by  the  state.  It  does  not  enter  into  the  con- 
stitution of  the  corporation;  it  is  in  essential  nature  a 
mere  internal  regulation,  and  as  such  it  does  not  affect 
the  validity  of  contracts  executed  without  due  observ- 
ance of  its  prescription  so  far  at  least  as  concerns  per- 
sons dealing  with  the  corporation  without  actual  or 
imputed  knowledge  of  its  by-laws. — Lake  Street,  etc., 
R.  R.  Go.  V.  Carmichael,  184  111.  348,  56  N.  E.  372.  The 
question  of  corporate  liability  in  such  case  is  one  of 
agency  as  affected  by  the  apparent  scope  of  the  author- 
ity committed  to  the  agent  who  acts  for  the  corporation, 
and  strangers  are  not  held  to  notice  of  by-laws  placing 
special  restrictions  on  the  apparent  authority  of  corpor- 
ate agents. 

It  is  to  be  further  observed,  and  this  of  itself  is  enough 
to  dispose  of  appellant's  contention,  that  section  3446 
of  the  Code  relates  to  the  mode  of  incorporation.  The 
charter  powers  of  corporations  organized  under  the  gen- 
eral laws  of  this  state  are  laid  down  and  fixed  by  article 
5  of  the  Code  which  begins  with  section  3481. 

For  the  reasons  indicated  above  the  demurrers  to  pleas 
2,  3,  and  4  were  properly  sustained. 

In  view  of  the  principle  adverted  to  above,  replica- 
tions, purporting  to  answer  the  pleas  of  the  general  issue 
and  non  est  factum  by  showing  that  defendant,  notwith- 
standing the  alleged  contract  had  not  been  reduced  to 
writing,  signed  by  its  president  and  countersigned  by 
its  treasurer,  did  in  fact  thereafter  recognize  its  validity, 
and  in  part  execute  the  contract  by  which  defendant's 
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agent  had  attempted  to  bind  it,  did,  in  short,  bind  itself, 
were  wholly  unnecessary,  since  the  facts  alleged  in  them 
were  admissible  under,  and  sufficient  proof  of,  the  com- 
plaint; but  there  was  no  reversible  error  in  allowing 
their  unnecessary  reiteration  in  the  form  of  replications. 

No  reversible  error  appears  in  the  record,  and  the 
judorment  will  be  affirmed. 

Affirmed. 

McClellan,  db  Grafpbnribd,  and  Gardner,  JJ.,  con- 
cur. 


Brunner  v.  Mobile-Gulfport  Lumber  Co. 

Assumpsit, 

( Decided  November  7,  1914.     66  South.  438.) 

1.  Commerce;  Interstate;  CoUcction  of  Goods  at  Port  for  Export. 
— Where  a  foreien  coriJoration  1  oupht  lunil  er  to  be  delivered  In  care 
of  the  vessel  at  Mobile,  and  there  inspected  and  paid  for  at  a  speci- 
fied price  per  M.,  the  fact  that  luml  er  was  i)urchased  for  export  and 
Intevded  to  ^e  loaded  on  ves-nel  and  continue  Its  transportation  to  a 
foreign  countr>*.  did  not  render  the  transaction  one  of  Interstate 
commerce  so  as  to  remove  it  fi*om  the  operation  of  the  state  law 
providing  that  foreign  corporations  shall  not  do  business  within  the 
state  without  complying  with  Its  laws. 

2.  Sales;  Delivery;  Reasonable  Time;  Option. — Where  time  for 
delivery  of  sroods  sold  Is  at  the  option  of  the  buver,  he  must  exercise 
his  rl*?ht  within  a  reasoraMe  time,  and  the  seller  Is  entitled  to  a 
reasonable  time  to  make  delivery  after  notice. 

3.  Same;  Pleading. — The  pleading  considered,  and  It  is  held  that 
the  nllefi:atlons  that  plal'^tlflP  demanded  delivery  of  tbe  lumber  within 
a  reasonable  time  was  a  mere  conclusion  and  insufficient,  and  that 
the  aile«ration  was  also  defe?tive  for  failure  to  allege  that  defendant 
failed  to  make  delivery  within  a  reasonable  time  after  demand. 

Appeal  from  Mobile  Circuit  Court. 
Hoard  l>efore  Hon.  Samuet.  R.  Browne. 
Suit  by  the  Mobile-Gulfport  Lumber  Company  against 
W.  H.  Brunner  for  breach  of  a  contract  to  delirer  lum- 
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ber.     Judgment  for  plaintiff,  and    defendant    appeals. 
Reversed  and  remanded. 

Amended  connt  3  is  as  follows:  Plaintiff  claims  of 
defendant  f  100,  for  that  by  written  contract  with  de- 
fendant, on,  to-wit,  July  25,  1911,  defendant  agreed  to 
deliver  to  plaintiff  by  October  15,  1911,  in  care  of  ves- 
sel at  Mobile,  Ala.,  and  plaintiff  agreed  to  accept  on 
such  delivery  at  Mobile,  Ala.,  50,000  feet  of  lumber  at 
|14  per  M  feet  to  be  inspected  at  the  mills;  that  by  sub- 
sequent agreement  between  said  parties  said  original 
contract  was  modified  in  that  defendant  agreed  to  make 
delivery  of  said  lumber  after  October  15,  1911,  on  de- 
mand of  plaintiff  therefor,  to  be  inspected  at  Mobile, 
Ala.,  and  that  plaintiff  agreed  to  accept  said  lumber  af- 
ter October  15,  1911,  on  said  delivery  by  defendant  on 
plaintiff's  demand  therefor  to  be  inspected  at  Mobile. 
Ala. ;  that  after  October  15,  1911,  and  within  a  reason- 
able time  after  said  subsequent  agreement,  plaintiff 
made  demand  on  defendant  for  said  delivery  by  defend- 
ant of  said  lumber,  and  that  defendant  failed  to  make 
said  delivery  of  said  lumber  on  demand  from  plaintiff 
therefor  to  plaintiff's  damage,  etc. ;  and  that  at  the  time 
of  said  demand  plaintiff  was  ready,  able,  and  willing  to 
comply  with  its  part  of  said  original  contract  as  modified 
by  said  subsequent  agreement,  and  that  upon  said  deliv- 
ery of  said  lumber  by  defendant  plaintiff  was  ready,  will- 
ing, and  able  to  pay  defendant  for  the  said  lumber  at 
said  contract  rate  of  f  14  per  M  feet. 

Leigh  &  Chamberlain,  for  appellant.  The  court  erred 
in  overruling  the  demurrer  to  the  third  count  of  the 
complaint.— 35  Cyc.  181-2;  Davis  r.  Adams,  18  Ala.  265; 
Brady  v.  Green,  159  Ala.  482;  Rloss-Hhefficld  v.  Simp- 
son, 158  Ala.  590;  Carmclich  i\  Mims,  88  Ala.  335.  The 
court  erred  in  overruling  demurrers  to  the  first  special 
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replication. — Davis  v.  Adams,  supra;  Brady  v.  Green, 
supra;  Ware  v.  Mobile  County,  146  Ala.  163;  209  U.  S. 
405;  228  U.  S.  665;  227  U.  8.  505;  116  U,  9.  517;  121 
N.  W.  256.  On  the  same  authorities  the  court  erred  in 
overruling  demurrers  to  the  second  special  replication. 

Frank  J.  Ybrger,  and  Elliott  G.  Rickarby^  for  ap- 
pellee. The  third  count  was  sufficient  and  not  subject 
to  demurrer. — 35  Cyc.  181.  The  contract  was  an  inter- 
state contract—Wright  v.  State,  63  Ala.  14;  219  U.  S. 
512 ;  225  U.  S.  110 ;  227  U.  S.  111.  These  authorities  dis- 
pose of  all  the  errors  insisted  upon. 

GARDNER,  J. — Suit  was  brought  by  appellee  against 
appellant  to  recover  damages  for  an  alleged  breach  of 
contract  for  the  sale  of  lumber.  The  cause  was  tried  on 
the  third  count  of  the  complaint,  defendant's  pleas  there- 
to, and  plaintiff's  two  replications  to  pleas  2,  3,  and  4. 

Count  3  set  up  that  by  written  contract  of  date  July 
25,  1911,  the  defendant  agreed  to  deliver  to  plaintiff  by 
October  15,  1911,  in  care  of  vessel  at  Mobile,  Ala.,  and 
plaintiff  agreed  to  accept  on  such  delivery  at  Mobile, 
50,000  feet  of  lumber,  at  $14  per  thousand  feet,  to  be 
inspected  at  the  mill;  and  that  by  subsequent  agreement 
of  the  parties  this  original  contract  was  modified  to  the 
extent  that  defendant  agreed  to  make  delivery  of  said 
lumber  after  October  15, 1911,  on  demand  from  plaintiff 
therefor,  to  be  inspected  at  Mobile,  and  plaintiff  agreed 
to  accept  said  lumber  after  October  15,  1911,  on  said  de- 
livery, on  plaintiff's  demand  therefor,  to  be  inspected  at 
Mobile. 

There  are  then  averments  going  to  show  the  breach  by 
failure  to  deliver  the  lumber,  etc.,  not  necessary  to  be 
consirlered  at  this  stage  of  the  opinion. 

The  defendant  pleaded  the  general  issue,  and  three 
sp(vial  pleas,  in  substance,  that  the  plaintiff  was  a  for- 
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eigD  corporatioDy  organized  under  the  laws  of  some  coun- 
try or  state  other  than  the  state  of  Alabama,  and  had 
not  complied  with  the  laws  of  this  state  relative  to 
admitting  foreign  corporations  to  do  business  in  this 
state;  it  being  averred  in  each  of  said  pleas  that  the 
alle<red  contract  sued  upon  was  attempted  to  be  entered 
into  in  this  state,  and  was  to  be  wholly  performed  within 
the  state. 

There  was  no  demurrer  to  these  pleas,  and  no  general 
replication  thereto,  taking  issue  on,  or  denying  their  al- 
l^ations;  but  plaintiff  filed  to  these  pleas  two  special 
replications.  While  they  are  not  identical,  yet  the  two 
replications  contain,  and  are  treated  by  counsel  as  con- 
taining, the  same,  is  substance,  to  the  effect  that  the 
lumber  contracted  for  was  purchased  by  plaintiff  for 
delivery  in  care  of  vessel  at  Mobile,  Ala,,  for  transporta- 
tion to  a  foreign  country  in  said  vessel  immediately  upon 
delivery  of  said  lumber  in  care  of  said  vessel,  and  was  so 
contracted  for  by  plaintiff  to  fulfill  a  contract  of  plain- 
tiff for  the  delivery  of  said  lumber  in  said  foreign  coun- 
try. 

It  is  thus  seen  that  the  insistence  of  these  replica- 
tions is  that  the  transaction  constituted  interstate  com- 
merce, and  was  therefore  without  the  infiuence  of  the 
statute  sought  to  be  availed  of  in  the  special  pleas.  This 
is  treated  by  counsel  as  the  question  of  prime  impor- 
tarre  on  this  appeal. 

TMiat  transactions  constitute  interstate  commerce  is 
a  ouestion  oftentimes  presented  to  the  Supreme  Court 
of  the  United  States,  but  we  will  call  attention  to  only 
a  few  of  the  cases  we  deem  more  nearly  in  point,  and 
make  but  brief  reference  thereto. 

Tn  the  case  of  Coe  v.  Errol,  116  U.  S.  517,  6  Sup.  Ct 
475.  29  L.  Ed.  715,  frequently  cited  in  subsequent  deci- 
sions, the  opinion  is  prefaced  by  two  questions,  as  fol- 
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lows :  "Are  the  products  of  a  state,  though  inteuded  for 
exportation  to  another  state,  and  partially  prepare:!  for 
that  purpose  of  being  deposited  at  a  place  or  port  of 
shipment  within  the  state,  liable  to  be  taxed  like  other 
property  whithin  the  state?  Does  the  owner's  state  of 
mind  in  relation  to  the  goods — that  is  his  intent  to  ex- 
port them,  and  his  partial  preparation  to  do  so — exempt 
them  from  taxation?  This  is  the  precise  question  for 
solution." 

Continuing,  the  opinion  says,  in  part:  "There  must 
be  a  point  of  time  when  they  cease  to  be  governed  and 
protected  by  the  national  laws  of  commercial  regula- 
tion, and  that  moment  seems  to  us  to  be  a  legitimate  one 
for  this  purpose,  in  which  they  commence  their  final 
movement  for  transportation  from  the  state  of  their 
origin  to  that  of  their  destination.  When  the  products 
of  the  farm  or  the  forest  are  collected  and  brought  in 
from  the  surrounding  country  to  a  town  or  station  serv- 
ing as  an  entrepot  for  that  particular  region,  whether 
on  a  river  or  a  line  of  railroad,  such  products  are  not 
yet  exports,  nor  are  they  in  process  of  exportation,  nor 
is  exportation  begun  until  they  are  committed  to  the 
common  carrier  for  transportation  out  of  the  state  to  the 
state  of  their  destination,  or  have  started  on  their  ulti- 
mate passage  to  that  state.  *  *  ♦  Though  intended 
for  exportation,  they  may  never  be  exported ;  the  owner 
has  a  perfect  right  to  change  his  mind ;  and  until  actual- 
ly put  in  motion,  for  some  place  out  of  the  state,  or  com- 
mitted to  the  custody  of  a  carrier  for  transportation  to 
sucli  place,  why  may  they  not  be  regarded  as  still  remain- 
ing a  part  of  the  general  mass  of  property  in  the  state? 
*  *  *  Until  actually  launched  on  its  way  to  another 
state,  or  committed  to  a  common  carrier  for  transporta- 
tion to  such  state,  it«  destination  is  not  fixed  and  cer- 
tain.    It  may  bo  sold  or  otherwise  disposed  of  within 


Digitized  by  VjOOQ iC 


188]  OF  ALABAMA.  253 

[Bruuiier  v.  Mobile-Gulf  port  Lumber  Co.] 

the  state,  or  never  put  in  course  of  transportation  out  of 
the  state.  Carrying  it  from  the  farm,  or  the  forest,  to 
the  depot,  is  only  an  interior  movement  of  the  property, 
entirely  within  the  state,  for  the  purpose,  it  is  true,  but 
only  for  the  purpose,  of  putting  it  into  a  course  of  ex- 
portation ;  it  is  no  part  of  the  exportation  itself.  Until 
shipped  or  started  on  its  final  journey  out  of  the  state  its 
exportation  is  a  matter  altogether  in  fieri,  and  not  at  all 
a  fixed  and  certain  thing." 

This  case  is  cited  approvingly  in  Diamond  Match  Co. 
V.  Ontonagon,  188  U.  S,  82,  23  Supt.  Ct.  266,  47  L.  Ed. 
349;  and,  after  reviewing  the  above  authority  as  well 
as  others,  the  opinion  states  that:  "The  cases  estab- 
lish that  there  may  be  an  interior  movement  of  prop- 
erty which  does  not  constitute  interstate  commerce, 
though  property  come  from  or  be  destined  to  another 
state." 

The  case  of  Bacon  v.  Illinois,  227  U.  S.  504,  33  Sup.  Ct. 
299,  57  L.  Ed.  615,  is  also  in  point  and  of  interest  in  this 
connection.  Several  authorities  are  there  reviewed,  in- 
cluding those  above  cited.  Speaking  to  the  facts  of  the 
last-cited  case,  it  was  said  in  the  opinion  :  "But  neither 
the  fact  that  the  grain  had  come  from  outside  the  state 
nor  the  intention  of  the  owner  to  send  it  to  another  state 
and  here  to  dispose  of  it  can  be  deemed  controlling  when 
the  taxing  power  of  the  state  of  Illinois  is  concerned. 
The  property  was  held  by  the  plaintiff  in  error  in  Chi- 
cago, for  his  own  purposes  and  with  full  power  of  dis- 
position." 

We  make  no  attempt  to  here  review  the  cases  in  detail, 
nor  quote  further  extracts  from  the  opinion,  but  cite,  in 
this  connection,  these  additional  authorities :  Gulf,  Colo- 
rado &  Sante  Fe  JBy.  Co.  v.  Texas,  204  U.  8.  403,  27 
Sup.  Ct.  360,  51  L.  Ed.  540;  Susquehanna  Coal  Co.  v. 
Mayor,  228  U.  S.    665,  33  Sup.  Ct.  712,  57  L.  Ed.  1015; 
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In  re  Conecuh  River  Lumber  d  Mfg.  Go.  (D.  O.)  180 
Fed.  249;  Ware  &  Leland  v.  Mobile  County,  209  U-  S. 
405,  28  Sup.  Ct  526,  52  L.  Ed-  855,  14  Ann.  Cbb.  1031; 
Diamond  Glue  Co.  v.  V.  8.  Glue  Co.,  187  U.  S.  611,  23 
Sup,  Ct.  206,  47  L.  Ed.  328. 

Count  3  of  the  complaint  upon  which  the  Buit  was 
tried  shows  that  the  delivery  of  the  lumber  and  the  jmy- 
ment  of  the  purchase  money  was  concurrent,  dependent 
obligations;  in  short  a  cash  transaction  {Brady  v.  Green, 
159  Ala,  482,  48  South.  807)  with  delivery  of  the  lumber 
by  the  seller  at  Mobile  and  privilege  of  inspection  by  the 
purchaser  when  so  delivered  at  Mobile.  The  shipment 
therefore  by  the  seller  of  the  lumber  to  Mobile  was  not 
only  for  a  delivery  of  same  to  the  purchaser,  but  also  for 
his  inspection.  The  title  to  the  lumber  remained  in  the 
seller  until  inspected,  accepted,  and  paid  for  by  the  pur- 
chaper.  Until  this  was  done,  the  purchaser  had  no  au- 
thority over  or  control  of  its  disposition.  It  cannot  be 
successfully  contended  that  under  such  a  contract  the 
lumber  had  started  on  its  final  journey  to  a  foreign 
country,  when  placed  in  the  cars  by  the  seller  and  owner, 
for  shipment  to  Mobile,  to  be  first  inspected  by  the  pur- 
chaser and  then  either  accepted  and  paid  for,  or  rejected. 
If  rejected,  then  most  clearly  it  is  still  the  property  of 
the  seller  and  remains  among  the  general  mass  of  prop- 
erty of  the  state  subject  to  the  state  regulation.  Nor 
can  the  fact  that  the  purchaser  contracted  for  the  lumber 
with  the  intention  of  shipping  to  a  foreign  country  alter 
the  situation,  as  is  clearly  shown  by  the  quotation  above 
given.  Such  a  shipment  to  Mobile  under  the  contract 
upon  which  recovery  is  sought  in  this  case  may  be  termed 
what  the  above  authorities  might  call  "an  interior  move- 
ment of  the  property,  for  the  purpose  of  putting  it  inta 
a  course  of  exportation,"  but  no  part  of  the  exportation 
itself.    As  said  in  Coe  v.  Errol,  supra:  "Until  shipped  or 
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started  on  its  final  journey  out  of  the  state  its  exporta- 
tion is  a  matter  altogether  in  fieri  and  not  at  all  a  fixed 
and  certain  thing." 

Delivery  of  the  lumber  by  the  seller  in  Mobile,  for 
inspection,  and,  if  accepted,  then  for  sale  (the  owner 
intending  its  shipment  to  a  foreign  country  if  accepted 
and  purchased),  would  be  but  preliminary  work,  per- 
formed for  the  purpose  of  putting  the  property  in  a  state 
of  preparation  and  readiness  for  transportation,  and  no 
more  the  beginning  of  its  actual  exportation  than  is  the 
assembling  at  the  depot,  where  the  journey  is  to  com- 
mence, of  the  products  of  the  farm,  as  illustrated  in  Coe 
V.  Errol,  svpray  a  part  of  that  journey. 

Many  of  the  decided  cases  arose  over  the  question  as 
to  whether  or  not  the  shipment  was  to  be  governed  by 
state  rates  and  regulations  or  by  the  federal  authority, 
a  solution  of  which,  of  course,  rested  upon  whether  it 
was  a  local  or  an  interstate  shipment. 

We  think  the  correctness  of  our  position  may  be  clear- 
ly demonstrated  by  this  simple  illustration :  Suppose 
the  purchaser  here  had  intended  the  shipment  for  a 
point  in  the  stae  of  Mississippi.  The  seller  places  his 
lumber  on  the  cars  for  shipment  to  Mobile,  there  to  be 
first  inspected  by  the  purchaser  and  accepted  or  reject- 
ed. When  the  lumber  arrives  in  Mobile,  it  is  still  the 
property  of  the  seller  until  inspected  and  paid  for.  His 
bill  of  lading  is  for  shipment  to  Mobile  only.  He  may 
know  or  expect  that  the  final  destination  is  some  point 
in  Mississippi,  but  with  this  he  is  not  concerned.  The 
contract  of  the  carrier  is  with  him,  and  that  contract  is 
completed  upon  delivery  of  the  lumber  in  Mobile.  To 
move  it  beyond  that  point  would  require  the  intervention 
of  an  entirely  new  and  independent  shipment  Clearly, 
it  cannot  be  contended  that  this  shipment  from  one  point 
in  this  state  to  Mobile,  under  such  circumstances,  would 
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he  governed  by  any  interstate  rate  or  rules,  and  yet,  if 
an  interstate  shipment,  such  would  of  course  be  the  re- 
sult. As  to  whether  the  lumber  is  to  reach  a  destination 
beyond  this  state  might  depend  upon  first,  its  acceptance 
and  purchase  by  the  purchaser,  and,  then,  entirely  upon 
his  will  or  desire. 

The  appellee  seems  to  rely  upon  the  case  of  Texas  A 
N.  O.  R,  Oo.  V.  Sabine  Tram.  Co.,  227  U.  S.  111.  33  Sup. 
Ct  229,  57  L.  Ed.  442,  wherein  the  decision  of  the  Court 
of  Civil  Appeals  of  Texas  (reported  in  [Tex.  Civ.  App.] 
121  S.  W.  256)  was  reversed.  We  have  carefully  exam- 
ined this  authority,  and  conclude  that  it  does  not  mili- 
tate against  the  conclusion  we  have  here  reached.  In- 
deed, the  opinion  begins  with  an  allusion  to  the  fact  that 
the  Supreme  Court  of  Texas,  in  its  last  finding  of  fact, 
had  declared  that:  "The  shipments  in  controversy,  to- 
gether with  other  shipments  of  lumber  to  Sabine  and 
Sabine  Pass,  constitute  a  large  and  constantly  recurring 
course  of  foreign  commerce  passing  out  through  the  port 
of  Sabine." 

The  effect  of  the  decision,  as  we  understand  it,  is  that 
the  fact  that  the  initial  shipment  is  with  local  bill  of  lad- 
ing will  not  be  given  a  controlling  influence,  and  that 
while  the  transportation  should  be  continuous  it  need 
not  be  by  or  through  the  initial  carrier,  the  court  look- 
ing at  and  considering  the  nature  of  the  traffic  rather 
than  at  what  it  calls  its  "accidents,"  to  determine  wheth- 
er it  is  intrastate  or  foreign.  Under  the  course  of  deal- 
ing between  the  parties,  it  was  there  held  that  the  ship- 
ment by  the  seller  originally  was  a  link  in  the  chain  of 
continuous  transportation,  and  the  mere  delays  incident 
to  the  traffic  did  not  destroy  the  continuity  of  the  ship- 
ment. The  court  had  before  it  no  such  situation  as  is 
presented  by  the  pleadings  in  this  case  The  opinion 
citesj  with  approval,  Qnlf,  Colorado  &  Sante  Fe.  Co.  v. 
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Texas,  supra,  and  we  think  that  what  is  said  in  reference 
to  the  facts  of  that  case  tends  strongly  to  sustain  our 
conclusion  here.  We  will  not  repeat  the  facts;  but  what 
is  pointed  out  as  one  of  the  controlling  circumstances 
in  that  case  is  the  fact  that  not  until  the  corn  reached 
Texarkana  did  the  Hardin  Company,  the  seller,  acquire 
title  thereto  and  control  thereof,  and  that  was  after  the 
first  contract  of  transportation  had  been  completed,  and 
not  until  then  did  it  acquire  the  means  of  filling  its 
contract. 

So,  in  the  instant  case,  the  purchaser  acquired  no  title 
to  nor  control  of  the  lumber  until  it  had  been  inspected, 
aciepted,  and  paid  for,  and  all  this  after  the  first  con- 
tract of  transportation  was  fully  completed. 

Further  discussion,  however,  we  deem  unnecessary. 
The  pleas  show  that  the  contract  was  to  be  fully  per- 
formed within  this  state,  and  Ave  conclude  that  the  re- 
plications were  no  answer  ot  the  pleas,  and  that  the  de- 
murrer thereto  should  have  been  sustained. 

The  contract  as  modified  by  the  parties,  as  shown  by 
count  3,  stipulated  for  delivery  of  the  lumber,  after 
October  15th,  on  demand  of  the  plaintiff.  While  said 
count  discloses  that  the  original  contract  called  for  de- 
livery by  October  15th,  the  modified  contract  fixed  no 
time  therefor,  but  delivery  was  to  be  upon  demand  of 
plaintiff. 

"TMien  the  time  of  delivery  is  at  the  option  of  the 
buyer,  he  must  at  least  exercise  his  right  within  a  rea- 
sonable time,  and  the  seller  is  entitled  to  a  reasonable 
time  after  notice  to  make  delivery,  but  he  cannot  delay 
delivery  beyond  a  reasonable  time." — 35  Cyc.  182. 

Count  3  alleges  that  demand  for  delivery  was  made 
**within  a  reasonable  time,"  but  this  is  allied  as  a  con- 
clusion of  the  pleader,  and  we  are  of  opinion  that  the 
averment  as  to  time  when  the  demand  was  made  should 
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have  been  more  specific  to  meet  the  requirements  of  good 
pleading. — Central  Lumber  Co.  v.  McClure  Lumber  Co., 
180  Ala,  606,  61  South.  821;  Continental  Jewelry  Co.  v. 
Pmjh  Bros,,  168  Ala.  295,  53  South.  324,  Ann.  Gas. 
1912A,  657;  Carmelich  i\  Mims,  88  Ala.  335,  6  South. 
913;  iiloss^Shcffield  Co,  i\  Sampson,  158  Ala.  590,  48 
South.  493 ;  31  Cyc.  105. 

This  count  also  fails  to  show  that  the  defendant  failed 
to  make  said  delivery  within  a  reasonable  time,  the  aver- 
ment being  that  he  failed  to  make  said  delivery  upon 
demand.  It  should  be  shown  that  such  failure  was  with- 
in a  reasonable  time  after  such  demand. — ^Authorities, 
supra ;  35  Cyc  182. 

We  conclude  that  the  demurrer  to  the  complaint  was 
w^ell  taken. 

The  rulings  of  the  trial  court  were  not  in  accord  with 
the  conclusions  we  have  here  reached,  and  its  judgment 
is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded, 

Anderson.  C.  J.,  and  McCLBr.LAN  and  Mayfield,  J  J., 
concur. 


Nicholson  v.  Killpatrick. 

Malicious  Prosecution  and  False  Imprisonment. 

(Decided  June  18,  1914.     Rehearing  denied  July  25,  1914. 
66  South.  8.) 

1.  Bail;  Right  to;  Arrest. — Those  who  make  bail  for  one  accused 
of  crime  are  not  entitled  to  arrest  him  without  a  warrant  except  as 
prefserlled  by  section  6351,  Code  1907;  the  right  there  given  being 
exclusive. 

2.  Appeal  and  Error;  Review;  Presumption. — ^Where  the  record  did 
not  disclose  the  demurrer  filed,  the  overruling  of  the  demurrer  can- 
not be  held  erroneous  although  the  plea  to  which  it  was  directed  was 
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subject  to  demurrer  on  one  ground ;  In  the  absence  of  the  demurrer, 
the  presumption  will  be  indulged,  to  support  the  ruling  of  the  trial 
court,  that  the  demurrer  was  inapplicable. 

3.  Charge  of  Court;  Directing  Verdict. — Where  issue  is  taken  on 
an  immaterial  or  improper  plea,  and  the  plea  is  proven  without  dis- 
pute, the  pleader  is  entitled  to  the  general  charge;  if,  however,  the 
evidence  Is  conflicting  as  to  matters  alleged  in  the  plea,  the  ques- 
tion is  one  for  the  Jury. 

4.  False  Imprisonment;  Arrest  hy  Bail;  Evidence. — In  an  action 
for  false  Imprisonment  based  on  an  unlawful  arrest  by  plaintiff's 
bail,  the  bail  bond  is  admissible  in  evidence  in  justification  only 
where  the  right  of  the  ball  to  make  the  arrest  is  properly  pleaded ; 
when  not  so  pleaded,  the  bail  bond  is  admissibly  only  in  mitigation. 

Appeal  from  Marshall  Circuit  Court 

Heard  before  Hod.  W.  W.  Haralson. 

Action  by  Dave  Nicholson  against  J.  W.  Killpatrick 
for  malicious  prosecution  and  false  imprisonment.  Judg- 
ment for  defendant,  and  plaintiff  appeals.  Reversed  and 
remanded. 

The  first  count  claims  damages  for  maliciously  ar- 
resting and  imprisoning  plaintiff  for  two  days.  Count 
2  claims  for  causing  same  to  be  done.  Count  4  claims 
for  assault  and  battery.    Plea  5  is  as  follows : 

Plaintiff  at  the  time  of  his  arrest  and  imprisonment 
was  charged  with  the  commission  of  a  felony  in  DeKalb 
county,  Ala.,  and  defendant  and  one  John  A.  Miller  had 
theretofore  become  bail  to  his  appearance  at  the  next 
term  of  the  circuit  court  of  said  county  to  answer  said 
charge,  and  at  the  time  mentioned  in  the  complaint  de- 
fendant had  good  cause  to  believe  that  plaintiff  was  in 
the  act  of  leaving,  or  preparing  shortly  to  leave,  the 
county  so  that  defendant  would  become  liable  as  bail  for 
plaintiff,  and  defendant  avers  that  he  did  nothing  more 
than  to  detain  plaintiff  for  the  purpose  of  releasing 
himself  from  such  liability  as  bail  for  plaintiff,  and  that 
he  did  not  detain  him  any  longer  than  was  necessary  for 
said  purpose,  and  that,  while  being  detained,  plaintiff 
was  in  no  manner  neglected  or  mistreated. 
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John  A.  LrsK  &  Son,  and  A.  E.  Hawkins,  for  appel- 
lant. The  sureties  on  a  bail  bond  have  no  right  to  ar- 
rest their  principal  without  a  certified  copy  of  the  bail 
bond.— §  6351,  Code  1907 ;  Gray  v.  Strickland,  163  Ala. 
344 ;  5  Cyc.  48.  Defendant  became  a  trespasser  ab  initio 
when  he  failed  to  complete  his  exoneration. — 19  Cyc. 
351.  The  unlawfully  imprisoning  of  plaintiff  is  tanta- 
mount to  an  assault  and  battery,  and  would  support  an 
indictment. — Lony  v,  Rogcrn^  17  Ala.  540;  Gray  v, 
HtrirlhuicL  163  Ala.  344. 

Mi^CoEii  &  Orr,  for  appellee.  If  issue  is  joined  on  an 
immaterial  plea,  and  it  is  proven  without  conflict,  the 
Ijleader  is  entitled  to  aflfirmative  instruction. — Roic€  v. 
Arrinyton.  1  Ala.  App.  633;  L.  d  N.  v.  Mason,  58  South. 
963.  The  bailors  are  the  jailors  of  their  principal. — 
A'^tatc  V,  Crosby^  22  South.  110.  The  remedy  provided  by 
statute  is  not  exclusive  in  this  case. — 1  A.  &  E.  Enc.  of 
Law  270. 

ANDERSON,  C.  J.— It  may  be  that  the  bail  of  a  de- 
fendant had  the  right  tx)  arrest  him  without  process  of 
any  description  under  the  common  law ;  yet  it  is  settled 
in  this  state  that  the  only  authority  he  has  to  arrest  the 
defendant  is  under  a  certified  copy  of  the  bond  as  pre- 
scribed by  section  6351  of  the  Code  of  1907.  This  court 
in  construing  said  statute  held  that  the  right  there  given 
was  exclusive,  and  not  cumulative  {Oray  v.  Strickland, 
163  Ala,  344,  50  South.  152),  and  we  are  not  inclined  to 
depart  from  said  holding. 

Special  plea  5  was,  therefore,  subject  to  an  apt  ground 
of  demurrer.  We  cannot,  however,  put  the  trial  court  in 
error  for  overruling  a  demurrer  to  this  plea,  as  the  rec- 
ord does  not  disclose  the  demurrer  to  said  plea,  and  pre- 
sumptively it,  if  interposed,  was  inapt,  and  the  action  of 
the  trial  court  in  overruling  same  must  be  sustained. 
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It  is  a  general  rule  that  when  issue  is  taken  on  an 
immaterial  or  improper  plea  and  the  said  plea  is  proven 
without  dispute  the  pleader  is  entitled  to  the  general 
charge ;  but  plea  5  was  not  proved  beyond  dispute,  as  it 
avers,  among  other  things,  that  the  defendant  had  cause 
to  believe  that  the  plaintiff  was  in  the  act  or  was  pre- 
paring to  abscond;  and  this  was  a  question  for  the  jury. 

The  trial  court,  therefore,  erred  in  giving  the  general 
charge  for  the  defendant  as  to  count  4.  It  may  be  true 
that  the  only  assault  and  battery  shown  was  in  arrest- 
ing the  plaintiff,  but  if  the  arrest  was  unlawful  it  was 
an  assault  and  battery,  and,  as  the  defendant  did  not 
prove  what  he  made  a  material  averment  of  his  plea  5, 
he  was  not  entitled  to  the  general  charge  as  to  count  4, 
and  which  was  improperly  given. 

With  plea  5  in,  the  trial  court  did  not  err  in  permit- 
ting the  introduction  of  the  bond,  indictment,  etc.,  in 
justification,  but  for  the  purpose  of  another  trial  if  the 
issues  are  made  under  the  (iray  case,  supra,  these  papers 
should  be  admitted  solely  for  the  purpose  of  mitigating 
the  damages. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

McClellax,  Sayrb,  and  db  Graffknbied,  JJ..  concur. 
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Briggs  V.  Birminghain  Railway,  Light  &  Power 
Company. 

Death  Action, 

{ Decided  June  30,  1914.     Rehearing  denied  July  25,  1914. 
66  South.  95.) 

1.  Municipal  Corporation;  Ordinancen;  Presutnption. — An  ordinance 
assuming  to  exercise  a  power  within  the  granted  powers  of  the 
municipality  not  void  on  its  face  Is  presumed  to  be  reasonable  and 
valid  until  the  contrary  is  shown. 

2.  Same;  Reasonableness. — Whether  an  ordinance  of  a  municipality 
is  unreasonable  is  a  question  to  be  determined  by  the  court,  and  not 
for  the  jury. 

3.  Same;  Validity. — ^The  unreasonableness  of  an  ordinance  must  be 
clearly  shown  before  the  courts  will  declare  such  ordinance  void  for 
unreasonableness. 

4.  Negligence;  Proximate  Cause. — A  person  guilty  of  negligence  is 
responsible  for  all  the  consequences  which  a  prudent,  experienced 
man,  acquainted  with  all  the  attendant  circumstances,  would  have 
foreseen. 

5.  Same. — Unless  the  evidence  clearly  shows  that  the  negligence 
of  defendant  was  not  the  proximate  cause  of  the  Injury  complained 
of,  that  question  Is  for  the  jury. 

6.  Electricity;  Regulation;  Ordinances. — ^Within  its  police  powers 
a  city  may  enact  ordinances  requiring  the  Insulation  of  the  metal 
portion  of  arc  lights,  provided  they  are  reasonable  regulations. 

7.  Same;  Injury;  Action. — Under  the  evidence  in  this  case,  it  war 
a  question  for  the  jury  whether  the  n^llgence  of  defendant  in  not 
insulating  the  exposed  portion  of  its  ac  light  as  required  by  the 
ordinance  was  the  proximate  cause  of  the  death  of  plaintlfTs  intes- 
tate. 

8.  Same:  Contributory  'Negligence. — One  using  the  streets  of  a  city 
may  assume  that  an  electric  light  company  has  complied  with  the 
ordinance  requiring  the  insulation  of  the  exposed  metal  parts  of  arc 
lights,  and  hence,  it  was  not  contributory  negligence  in  bringing  a 
high  metal  engine  into  a  pla<'e  where  it  accidentally  came  In  contact 
v\ith  an  uninsulated  arc  light,  through  which  a  deadly  current  was 
passing. 

(May field.  J.,  dissents.) 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hod.  William  M.  Walker. 
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Irene  Briggs,  as  administratrix  of  the  estate  of  H.  W. 
Briggs,  deceased^  brings  her  action  against  the  Birming- 
ham Railway,  Light  &  Power  Company,  for  damages  for 
the  death  of  her  intestate,  caused  by  a  high  electric  cur- 
rent. Judgment  for  defendant  and  plaintiflf  appeals. 
Reversed  and  remanded. 

Allbn  &  Bbll^  for  appellant.  Electricity  is  highly 
dangerous,  and  care  in  the  use  thereof  must  be  commen- 
surate.—B.  R.  L.  &  P.  Co.  i:.  Murphy,  56  South.  817; 
So,  B.  T.  d  T.  Co.  V.  McTyer,  137  Ala.  612.  The  duty  to 
exercise  a  high  degree  of  care  exists  in  favor  of  all  per- 
sons likely  to  be  injured  at  a  place  where  they  had  a 
right  to  be  for  pleasure  or  business. — 25  L.  R.  A.  552 ; 
16  L.  R  A.  43;  107  Pao.  778.  No  excuse  that  the  injury 
in  its  manner  of  occurrence  could  not  be  reasonably  an- 
ticipated.—21  A.  &  E.  Enc.  of  Law  488;  44  S.  W.  257. 
It  was  immaterial  that  other  causes  for  which  defendant 
was  not  responsible  may  have  contributed  to  the  injury. 
—McKay  v,  So.  Bell,  ill  Ala.  237;  Enslen  v.  New  Or- 
leans, 21  South.  153;  2  Elliott's  Road  &  Streets,  821.  The 
proximate  cause  of  an  injury  by  coming  in  contact  with 
a  wire  in  a  street  is  the  condition  of  the  wire. — Jones  i>. 
Fvnch,  128  Ala.  217;  89  S.  W.  865;  54  Pac.  960.  The 
violation  of  a  municipal  ordinance  is  negligence. — An- 
nisfon  E.  &  G.  Co.  i\  Ehrell  144  Ala.  317 ;  L.  rf  N.  v. 
Wehb,  90  Ala.  "185;  A.  G.  S.  v.  Anderson,  199.  The  ordi- 
nance introduced  was  valid.— 31  L.  R.  A.  798;  170  TT.  S. 
78;107N.  Y.  593. 

Tillman,  Bb.\i)lby  &  Morrow,  for  appellee.  The  sus- 
taining of  the  demurrers  to  counts  3  and  4  was  without 
injury. — Frederick  v.  Coosa  P.  d  F.  Co.,  59  South.  702 ; 
L.  d  N.  V.  York,  128  Ala.  305;  Jones  v.  Finch,  128  Ala. 
217.    The  4th  plea  was  not  subject  to  the  criticism  aimed 
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at  it. — Pace  v.  L,  db  N,,  52  South.  52.  The  evidence  fails 
to  show  any  negligence  on  the  part  of  defendant,  and  it 
is  patent  and  undisputed  that  intestate  was  also  negli- 
gent.—34  S.  E.  885;  69  Atl.  282;  70  Atl.  874;  92  Pac. 
62 ;  102  N.  W.  89.  The  evidence  introduced  did  not  at- 
tempt to  construe  the  ordinance,  but  simply  to  explain 
what  the  terms  in  the  ordinance  meant  in  the  electrical 
engineering  work. — A.  G.  Sf.  i\  Roach,  110  Ala.  266. 

McCLELLAN,  J.— Appellant's  intestate,  Herbert  W. 
Briggs,  was  killed  January  20,  1911,  by  electricity,  un- 
der circumstances  to  be  stated.  The  action  is  for  dam- 
ages for  his  wrongful  death. 

Intestate  was,  when  killed  in  the  employment  and 
service  of  the  Southern  Bitulithic  Company,  which  was 
then  engaged  in  performing  its  contract  with  the  city  of 
Birmingham  to  pave  the  intersection  of  Twenty-first 
sti'cet  and  Avenue  G,  public  throughfares  in  that  city. 
Intestate's  duty,  which  he  was  performing  when  strick- 
en, was  as  engineer  of  a  concrete  mixer.  This  machine 
was  so  constructed  as  to  allow  its  movement  in  or  over 
a  stieet  by  means  of  its  own  engine  power.  The  engi- 
neer's proper  place  when  the  machine  was  moving  was 
on  the  ground  beside  it  with  his  hand  on  the  steering 
wheel,  which  wheel  was  designed  to  control,  in  a  limited 
sphere,  the  direction  of  the  machine.  He  was  so  related 
to  the  machine  at  the  time  he  was  killed. 

Above  the  center  of  intersection  of  the  thoroughfares 
mentioned  a  street  arc  light  was  swung  from  a  cable 
extending  from  opposite  corners  of  the  square  of  inter- 
section. This  light  was  put  there,  maintained,  and  op- 
erated by  the  light  and  power  company  (appellee)  under 
a  contract  \\ith  the  city  of  Birmingham.  The  frame  for 
the  light  cleared  the  street  surface  by  a  fraction  over  13 
feet.    The  machine  (its  "gooseneck")  of  the  paving  corn- 
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pauy  rose  a  fraction  over  14  feet  from  its  plaok  way 
(laid  by  hand  ahead  of  it  on  the  surface  of  the  street). 
It  was  determined  by  the  superior  (to  the  engineer)  rep- 
resentative of  the  paving  company  to  move  the  machine 
to  another  part  of  the  space  in  the  intersection  of  tliese 
streets,  beyond,  generally  (from  the  point  where  the  ma- 
chine was  at  rest),  the  point  in  the  intersection  above 
which  the  light  frame  was  hanging.  The  engineer  was 
ordered  to  move  the  machine,  plank  was  laid  as  indi- 
cated, and  an  employee  of  the  paving  company,  equipp^-^J 
with  a  stick  or  piece  of  scantling  for  the  purpose,  was 
placed  on  the  "gooseneck"  of  the  machine  to  shunt  and 
hold  aside,  for  the  passage  of  the  machine,  the  light's 
frame  immediately  toward  which  the  machine's  direc- 
tion w-as  charted.  The  employee  put  the  piece  of  wood 
against  some  part  of  the  light  frame  and  pushed  it  clear 
of  the  sweep  of  the  machine's  top  section,  but  the  wood 
slipped  off  the  frame  of  the  light,  the  light  swung  back 
to  its  i)erpendicular,  and  the  metal  rim  or  metal  shade 
of  the  frame  came  in  contact  with  the  hoisting  wire  or 
chain  on  the  machine,  through  w^hich  the  deadly  electri- 
cal cuiTent  passed  to  other  metal  parts  of  the  machine, 
and  thence  into  the  hand  (at  the  steering  wheel)  and 
body  of  Briggs,  instantly  killing  him.  These  circum- 
stances were  not  the  subjects  of  dispute  in  the  evidence. 
Section  54,  p.  176,  of  the  Code  of  the  City  of  Birming- 
ham, as  revised  by  Mr.  Weakley,  was  admitted  in  evi- 
dence, and  is  as  follows:  "Arc  Lamps,  (a)  Must  be 
provided  with  reliable  stops  to  pi-event  carbons  from 
falling  out  in  case  the  clamps  become  loose,  (b)  All 
exposed  parts  must  be  carefully  insulated  from  the  cir- 
cuit, (c)  Must,  for  constant-current  systems,  be  pro- 
vided with  an  approved  hand  switch  that  will  shunt  the 
current  around  the  carbons,  should  tliey  fail  to  feed 
properly." 
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This  ordinance  was  in  force  at  the  time  of  Briggs' 
death. 

The  trial  court  gave  the  general  affirmative  charge  for 
the  defendant,  at  its  request. 

Where  an  ordinance  or  by-law,  assuming  to  exercise  a 
power  within  the  municipality's  competency,  is  not  void 
on  its  face,  the  legal  presumption  is  that  the  ordinance 
or  by-law  is  reasonable  and  valid  until  the  contrary  is 
shown  by  proper  evidence. — Bryan  v.  Mat/or,  etc.,  154 
Ala.  447,  452,  45  South.  922, 129  Am.  St.  Rep.  Q^;  Marion 
V.  Chandlery  6  Ala.  899,  902;  Johnson  v.  Town  of  Fay- 
ette, 148  Ala.  497,  42  South.  621.  When  the  unreason- 
ableness vel  non  of  an  ordinance  or  by-law  is  asserted 
or  urged,  the  question  thus  made  is  to  be  decided  by  the 
court,  not  the  jury. — Marion  r.  Chandler,  supra;  John- 
son V.  Town  of  Fayette,  supra;  2  MeQuillin  on  Munc. 
Corp.  §  729 ;  2  Dillon,  §  599 ;  Evison  v.  Chicago  R.  R. 
Co..  45  Minn.  370,  48  N.  W.  6,  11  L.  R.  A.  434.  A  quali- 
fication of  this  doctrine  appears  to  have  commended  it- 
self to  the  Supreme  Court  in  A.  d  W.  T<*h  Co.  v.  Phila- 
delphia. 190  U.  S.  160,  166,  23  Sup.  C{.  817,  47  L.  Ed. 
995;  but  the  conclusion,  in  this  respect,  of  our  cases,  as 
well  as  the  texts  cited  above,  seem  to  us  to  afford  the 
sounder,  more  practical  rule,  and  will  be  adhered  to.  The 
court  having  the  question  to  determine  will  take  relevant 
evidence  to  advise  its  judgment  upon  the  issue  of  unrea- 
sonableness vel  non. — 2  Dillon,  §  599 ;  Marion  v.  Chan- 
dler, supra:  Van  Hool'  i\  /sV/ma,  70  Ala.  361,  365,  45  Am. 
Rep.  85;  2  MeQuillin,  §  729.  In  order  to  justify  the 
court  in  annulling  an  ordinance  or  by-law  on  the  ground 
that  it  is  unreasonable  it  must  he  "demonstrably  show^n" 
that  it  is  unreasonable;  "efjuipoise  of  opinion"  on  the 
matter  will  not  warrant  the  setting  aside  of  the  ordi- 
nance or  by-law  on  the  ground  of  unreasonableness. — 
Marion  r.  Chandler,  6  Ala.  899,  902. 
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The  manifest  object  of  the  subdivision  (b)  of  the  ordi- 
nance quoted  before  is  to  assure  safety  from  the  hiprhly 
dangerous  effect  of  electricity.  The  abstract  power  of 
the  municipality  to  ordain  in  respect  of  care  and  safety 
as  the  quoted  subdivision  undertakes  is  not  denied.  In- 
deed, the  power  sought  to  l)e  asserted  thereby  is  of  po- 
lice, and  the  obvious  purposes  thereof  forbid  doubt  of 
the  municipal  competency  to  so  ordain,  if  the  effort  made 
does  not  bring  the  subdivision  under  the  rule  which  re- 
quires the  annulment  of  ordinances  that  are  unreason- 
able. 

It  is  clear  from  the  terms  ot  the  subdivision  (b)  of 
the  ordinance  that  all  exposed  parts  of  arc  lamps  should 
be  insulated ;  and  that  "from  the  circuit.''  Upon  testi- 
mony of  qualified  experts  it  is  insisted  for  appelleee  that, 
if  that  provision  of  the  subdivision  should  be  accepted 
as  requiring  insulation  from  any  voltage  that  might  be 
upon  the  wires  carrying  no  current  to  an  arc  lamp,  the 
result  Avould  be  to  exact  the  impossible;  and  hence  the 
subdivision  would  be  unreasonable  and  void.  So  from 
this  premise  it  is  urged  that  the  subdivision  should  be 
interpreted  as  requiring  insulation  from  the  potential; 
that  is,  as  we  understand  the  testimony  for  defendant, 
an  insulation  that  would  suffice  to  "isolate"  that  degree 
of  voltage  required  to  operate  the  individual  arc  lamp 
of  the  series  of  arc  lamps  of  which  the  arc  lamp  in  ques- 
tion was  a  member.  The  arc  lamp  in  question  was  of  a 
series  of  60  arc  lamps  employed  in  street  lighting;  and 
the  voltage  necessary  to  the  use  of  the  individual  arc 
lamp  was  approximately  72  volts.  The  wires  connecting 
the  series  were  charged  with  a  voltage  equal  to  the  mul- 
tiple of  the  number  of  lamps  in  the  series  (60)  and  the 
voltage  (72)  required  to  operate  each  arc  lamp  of  the 
series.  This  placed  upon  the  wires  a  current  of  approxi- 
mately 4,400  volts.     The  testimony  is  in  conflict  upon 


Digitized  by  VjOOQ iC 


268  SUPREME  COURT  [Vol. 

fBriggs  V.  Biruiin^hani  Railway,  Light  &  Power  Company.] 

the  issue  of  the  feasibility  or  practicability  vel  non  of  an 
insulation  adequate  and  effective  to  confine  that  maxi- 
mum voltage  so  as  to  isolate  it  from  the  exposed  parts 
of  the  arc  lamps  of  the  series.  The  evidence  on  this  is- 
sue has  been  carefully  considered  by  the  full  bench.  The 
court  is  of  the  opinion  that  the  evidence  is  not  suflPicient- 
ly  conclusive,  under  the  rule  before  stated,  to  justify 
the  court  in  affirming  the  defendant's  premise  that  sub- 
division (b)  of  the  ordinance  was  or  is  unreasonable  in 
exacting  insulation  to  isolate  the  current — not  merely 
the  potential — from  the  exposed  parts  of  the  arc  lamps 
of  the  series  to  which  the  lamp  in  question  belonged. 
The  court,  therefore,  holds  that  the  subdivision  (b) 
under  consideration  required  the  insulation  of  exposed 
parts  of  arc  lamps  "from  the  circuit."  This  exaction  of 
the  subdivision  was  shown,  by  tendencies  of  the  evidence 
at  least,  to  have  been  violated ;  and,  if  violated,  to  have 
sustained  the  plaintiff's  assertion  of  negligence  on  the 
part  of  the  defendant. 

Treating  the  appeal  broadly,  as,  indeed,  general  af- 
firmative charge  given  for  defendant  renders  necessary, 
we  are  brought  to  the  consideration  of  the  inquiry 
w^hether  intestate's  death  may  be  attributed  for  its  legal, 
proximate  cause  to  the  negligence  stated. 

On  the  original  review  of  the  trial  the  view  prevailed, 
and  an  opinion  to  that  effect  was  delivered,  that  the 
tragic  result  and  the  circumstances  leading  to  it  were 
not  so  within  the  range  of  fairly  and  reasonably  antici- 
pa table  events  as  to  allow^  the  visitation  upon  the  de- 
fendant, for  its  assumed  negligence  in  not  observing 
the  requirements  of  subdivivsion  (b)  of  the  ordinance,  of 
responsibility  for  intestate's  death. 

Upon  rehearing  the  full  bench  has  carefully  reviewed 
that  conclusion  ;  and  the  court,  with  the  exception  of  our 
Brother  Mayfield,  are  satisfied  that  error  underlay  the 
pronouncement  previously  made. 
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The  accepted,  established  statement  of  the  particular 
phase  of  the  legal  definition  of  proximate  cause  with 
which  this  appeal  concerns  us  is  thus  set  down  in  A^'m- 
Hi  rang  r.  Montgomery  Ry.  Co,,  123  Ala.  233,  249,  250, 
26  Soutli.  349,  354 :  ''The  logical  rule  in  this  connection, 
the  rule  of  common  sense  and  human  experience  as  well 
(if  indeed,  there  can  t>e  a  difference  between  a  logical 
doctrine  and  one  of  common  sense  and  experience,  as 
some  authorities  appear  to  hold),  is  that  a  person  guilty 
of  negligence  should  be  held  responsible  for  all  the  conse- 
quences which  a  prudent  and  experienced  man,  fully 
acquainted  with  all  the  circumstances  which,  in  fact, 
existed,  whether  they  could  have  been  ascertained  by 
reasonable  diligence  or  not,  would,  at  the  time  of  the  neg- 
ligent act,  have  thought  reasonably  possible  to  follow, 
if  they  had  occurred  to  his  mind.-' 

This  statement  is,  in  the  main,  the  substance  of  the 
text  to  be  fouqd  in  1  Sher.  &  Red.  on  Neg.  §  29.  It  has 
been  said  by  this  court  to  accord  with  the  pertinent  af- 
firmation of  principle  .made  in  Mutches  Case,  97  Ala. 
194,  11  South.  894,  21  L.  R.  A.  316,  38  Am.  St.  Rep.  179. 
The  quoted  announcement  has  been  reaffirmed  in  these, 
among  other,  subsequent  deliverances  on  the  subject : 
M.  d'  O.  li,  R.  Co,  i\  Christian  Moerlrin  Brew.  Co.,  146 
Ala.  404,  41  South.  17;  L.d  N.  R.  R.  Co,  v.  Quick,  125 
Ala.  n53,  28  South.  14 ;  K,  C„  M.  d  li,  R.  R,  Co.  ty.  Foster, 
134  Ala.  244,  32  South.  773,  Am.  St.  Rep.  25. 

T^nless  the  evidence  bearing  upon  the  question  whether 
the  defendant's  negligence  was  the  proximate  cause  of 
the  injury  complained  of  is  entirely  free  from  doubt  or 
adverse  influence,  that  question  must  be  submitted  to  the 
jury  for  decision,  under  proper  instructions  by  the  court. 
—1  Sher.  &  Red,  on  Neg.  §  55;  1  Cooley  on  Torts,  p.  Ill ; 
Henry  i\  ^t.  Louis  Ry.  Co.,  76  Mo.  288,  43  Am.  Rep.  762; 
Ehryott  i\  Mayor,  etc.,  96  N.  Y.  264,  48  Am.  Rep.  622 : 
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Miluaukee  R.  Co.  v.  Kellogg,  94  U.  S.  469,  24  L.  Ed.  256; 
E.  T.,  V.  &  a.  R.  R.  Co.  V.  Lockhart,  79  Ala.  315;  A.  G. 
8.  K.  R.  Co.  V.  Arnold,  80  Ala.  600,  605-606,  2  South.  337. 

Whether  the  "consequences,"  upon  which  the  claim  for 
recovery  is  made,  as  for  the  negligence  shown  in  the  con- 
crete case  presented,  were  those  *'a  prudent  and  experi- 
enced man,  fully  acquainted  with  all  the  circumstances, 
at  the  time  of  the  negligent  act,  would  have  thought  rea- 
sonably possible  to  follow,  if  they  had  occurred  to  his 
mind,"  is  ordinarily,  a  question  for  the  jury  to  determine 
in  view  of  the  accompanying  circumstances. — Ehrgott 
V.  Mayor,  etc.,  supra;  Milwaukee  R.  Co.  v.  Kellogg, 
supra.  But  where  the  damnifying  result  for  which  the 
plaintiff  would  be  compensated  or  have  penalized  was 
beyond  the  range  of  any  reasonable  expectation  of  a  rea- 
sonably prudent  one  assumed  to  have  had  the  fullest 
knowledge  of  the  circumstances,  the  court  itseir  may 
pronounce  against  the  defendant's  liability. — 1  Sher.  & 
Red.  on  Neg.  §  28.  It  should,  however,  be  constantly 
borne  in  mind  that  there  is  no  requirement,  as  a  condi- 
tion to  liability,  that  the  defendant,  or  those  for  whose 
negligence  the  defendant  is  responsible,  should  have  an- 
ticipated the  actual  consequences  that  did,  in  fact,  en- 
sue. 

In  the  opinion  of  Chief  Justice  Anderson,  Justices 
SoMBRviLLE,  GARDNER,  and  the  writer,  casting  the  con- 
clusion of  the  court,  the  neecssary  result  from  the  appli- 
cation of  the  principles  stated  before  is:  That  the  ma- 
terial inquiry  whether  the  death  of  Briggs,  under  the 
circumstances  shown  by  the  evidence,  was  within  the 
reasonably  anticipatable  consequences  of  the  negligence 
committed  by  this  defendant  in  failing  to  observe  the 
mandate  of  subdivision  (b)  of  the  quoted  ordinance 
should  have  been  submitted  to  the  jury  for  determina- 
tion, under  appropriate  instructions  from  the  court.  Jus- 
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tices  Sayre  and  db  Graffbnribd  are  of  the  opinion  that 
the  death  of  Briggs  was,  as  a  matter  of  law,  the  proxi- 
mate consequence  of  the  negligence  mentioned  just 
abova  Justice  Mayfield  is  of  the  opinion  that  the  death 
of  Briggs  was  without  the  range  of  any  rationally  pos- 
sible consequence  of  the  negligence  described,  and  hence 
that  that  negligence  was  not  the  proximate  cause  of 
Briggs  death. 

The  court  therefore  erred  in  giving  the  affirmative 
charge  for  defendant. 

Since  Briggs,  as  well  as  his  superiors  in  the  paving 
company's  service,  had  the  right  to  assume,  until  advised 
to  the  contrary,  that  the  rim  of  the  arc  lamp  was  not 
charged  with  electricity,  that  the  current  was  insulated 
as  subdivision  (b)  of  the  ordinance  required,  no  contrib- 
utory negligence  or  assumption  of  risk  could  be  attrib- 
uted to  Briggs.  The  general  doctrine  is  that  every  one 
may  be  presumed  to  act  with  due  care  and  to  observe 
the  mandates  of  the  law,  including  ordinances,  and  that 
there  is  no  duty  on  one  to  anticipate  another's  culpable 
negligence.—!  Sher.  &  Red.  on  Neg.  §  92;  29  Cyc.  pp. 
516,  517. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sombrville  and  Gardner,  J  J., 
concur  in  the  opinion.  Sayre  and  db  Graffenried,  JJ., 
concur  in  the  conclusion  as  indicated  in  the  opinion. 
Mayfield,  J.,  dissents. 


Digitized  by  VjOOQ iC 


272  SUPREME  COURT  [Vol. 

[Afce-Herald  PiiMlshliiff  Co.  v.  Waterman.] 

Age-Herald  Publishing  Co.  v.  Waterman. 

Libel 

(Decided  May  22,  1013.     Keliejirinjc  denied  June  30.  1914. 
m  South.   16.) 

1.  Appeal  and  Error;  HarmlcsH  Error;  Pleading, — ^The  elimination 
by  plaintlflP  of  counts  of  the  complaint  rendered  harmless  to  defend- 
ant any  errors  committed  in  rulings  as  to  such  counts. 

2.  TAmitation  of  Action;  Pleading;  Arn^nidment, — An  amendment  to 
the  complaint  setting  up  a  republication  of  the  libelous  action  by 
other  newspai)ers,  and  charging  that  they  were  induced  or  caused 
by  defendant,  states  a  different  cause  of  action,  and  being  filed  more 
than  a  year  after  the  publication,  was  expressly  barred  by  section 
4840,  Code  1907. 

3.  Libel  and  Slander;  Pleading;  Amendment. — ^Tt  was  compentent 
for  plaintiff  to  amend  his  complaint  so  as  to  allege  his  business  or 
profession  by  way  of  Inductment. 

4.  Same;  Colloquium. — Where  the  words  set  out  In  the  complaint 
for  libel  are  not  actionable  per  se,  the  complaint  must  allege  facts  to 
«how  the  sense  in  which  the  language  was  used,  etc. 

5.  Same. — Matters  of  inducement  or  colloquim  averred  by  way  of 
introduction  must  1  e  facts,  and  not  mere  statements,  arguments  or 
conclusions,  showing  that  the  words  in  question  are  actionable. 

0.  Same;  Innuendo. — In  an  action  for  lil>el  the  office  of  the  in- 
nuendo is  to  explain  the  subject  matter,  and  if  the  language  averred 
to  have  been  used  does  not  itself  constitute  a  libel,  no  words  con- 
tained in  the  innuendo  can  malce  it  actionable. 

7.  Same. — In  a  complaint  for  libel,  an  innuendo  means  the  same 
as  "id  est,"  "scilicet.**  or  "aforesaid."  being  merely  explanatory  of 
the  subject  matter  sufficiently  expressed  before. 

8.  Same. — In  an  action  for  libel,  facts  alleged  as  inducements  or 
colloquia  are  traversable,  and  nmst  be  proven,  while  the  innuendo  Is 
not  traversable,  and  hence,  need  not  be  proven. 

9.  Satne;  Complaint ;  Wordn  Actionable. — The  complaint  examined 
and  held  to  state  a  cause  of  action. 

10.  Same;  By  Others.— Kvery  repetition  of  a  slander,  or  the  pub- 
lication thereof  by  a  newspai)er  Is  a  republication,  rendering  each 
person  so  repeating  or  republishing  liable,  as  well  as  the  Initial  one. 

11.  Same. — The  Initial  slanderer  or  libeller  is  not  responsible  in  an 
action  of  slander  or  libel,  for  such  repetitions  and  republications 
of  the  slander  and  libel. 

12.  Same. — It  was  error  to  instruct  the  jury  that  under  the  law  of 
Alabama,   this  defendant   is  responsible  for  the  publication  of  any 
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libel   which   may   result   in   actionable   injury,   as   such    Instruction 
authorizes  a  recovery  for  publication  made  by  other  newspapers. 

13.  Satfie;  Evidence. — Evidence  that  the  alleged  libelous  article  was 
republished  by  other  newspapers,  was  not  admissible,  nor  was  it  ren- 
dered so  because  the  reiwrter  who  reported  for  defendant  also  re- 
ported for  the  other  impers. 

14.  Same. — ^A  repetition  by  a  defendant  of  the  libelous  word  is 
admissible  as  evidence  of  malice,  and  in  aggravation  of  damages. 

15.  Same;  Instructions. — Where  there  were  special  pleas  alleging 
that  the  matter  was  privileged,  and  there  was  evidence  to  support 
them,  it  was  error  to  instruct  the  jury  to  find  for  plaintiff  if  the  Jury 
were  reasonably  satisfied  that  plaintiff  had  been  injured  in  the  man- 
ner averred  in  the  complaint. 

Appeal  from  Jefferson  Circuit  Court 

Heard  before  Hon.  E.  C.  Crowe. 

Action  by  John  B.  Waterman  against  the  Age-Herald 
Publishing  Company  for  libel.  Judgment  for  plaintiff, 
and  defendant  appeals.     Reversed  and  remanded. 

Count  2  is  as  follows : 

Plaintiff  claims  of  defendant  the  sum  of  f 30,000  dam- 
ages for  false  and  maliciously  publishing  of  and  con- 
cerning plaintiff  in  a  newspaper  published  in  Birming- 
ham, Jefferson  county,  Ala.,  called  the  Birmingham 
Age-Herald,  on,  to  wit,  the  28th  day  of  May,  1910,  with 
intent  to  defame  plaintiff,  a  statement  in  substance  as 
hereinafter  set  out,  the  same  having  reference  to  the 
bankruptcy  and  failure  of  a  partnership  known  as 
Knight,  Yancey  &  Co.,  which  was  alleged  to  have  issued 
and  disposed  of  a  vast  amount  of  spurious  and  fraudu- 
lent bills  of  lading,  said  publication  being  in  part  as  fol- 
lows: "In  answer  to  a  question  as  to  whether  Mr. 
Knight  implicated  others  in  the  criminal  knowledge  rel- 
ative to  false  bills  of  lading,  the  witness  said :  'Knight 
intimated  to  me  that  others  knew  of  the  fake  bills  of  lad- 
ing. His  intimations  were  not  suflSciently  distinct  for 
me  to  even  hazard  a  guess  as  to  whom  he  referred.  I 
then  told  him  to  shut  up  as  I  did  not  care  to  hear  any 
more  about  it.     I  simply  wished  to  know  how  bad  we 
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were  stuck  and  then  get  remedies,  to  which  the  creditors 
were  justly  entitled.'  Mr.  Nesbitt  was  closely  questioned 
by  Mr.  Benners  in  regard  to  a  loan  of  f5,000  which  was 
made  to  a  Mr.  Waterman,  agent  for  a  Mobile  steamship 
line.  It  developed  that  the  general  belief  is  that  Water- 
man is  abroad  and  odes  not  intend  to  return.  Mr.  Nes- 
bitt said  he  knew  Waterman,  and  did  not  know  a  loan 
was  made  by  him  to  Knight,  Yancey  &  Co.  Mr.  Nesbitt, 
however,  qualified  his  statement  by  adding  that  he  pre- 
sumed that  it  was  simply  a  personal  act  between  Mr. 
Knight  and  Mr.  Waterman.  *Did  Mr.  Knight  mention 
this  loan  to  you?'  was  the  question  asked  by  Mr.  Ben- 
ners. ^He  did,'  said  Mr.  Nesbitt.  'He  also  told  me  that 
the  mention  of  the  loan  publicly  would  reflect  upon  Mr. 
Waterman.'  'What  did  he  mean  by  the  reflection?'  'I  do 
not  know,'  answered  the  witness.  The  information  was 
disclosed  that  several  large  shipments  of  cotton  had  been 
made  by  the  way  of  the  line  represented  by  Waterman. 
It  is  also  brought  to  light  that  several  spurious  bills  of 
lading  are  held  upon  which  cotton  was  supposed  to  have 
been  routed  via  the  lines  represented  by  Waterman." 

Addenda  to  Count  2. — ^And  plaintiff  avers  that  at  the 
time  of  said  publication  and  for  many  years  prior  there- 
to, plaintiffs  business  was,  and  has  been  that  of  freight 
and  shipping  agent,  contractor  or  representative  in  Mo- 
bile, Alabama;  and  that  plaintiff  then  resided  in  Mobile, 
intending  to  continue  his  business  at  that  point;  and 
that  at  the  time  of  said  publication  plaintiff  had  well 
nigh  conchidod  the  organizaticm  of  a  shipping  company 
with  excellent  connection  for  the  handling  of  cotton,  and 
with  headquarters  in  Mobile,  Alabama;  that  the  failure 
of  Knight,  Yancey  &  Co.,  one  of  the  largest  Southern 
cotton  concerns,  under  circumstances  which  were  alleg- 
ed to  have  disclosed  fraud  in  the  matter  of  false  or  fraud- 
ulent bills  of  lading,  occasioned  intense  interest  and  feel- 
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ing  in  the  cotton  trade  in  America  and  abroad,  and 
aroQsed  general  resentment  and  indignation  towards 
those  who  might  be  considered  responsible  or  connected 
with  the  alleged  irregularity;  and  plaintiff  avers  that 
the  publication  of  and  concerning  plaintiff  herein  com- 
plained of  in  direct  connection  with  said  fraudulent 
transaction  and  having  reference  to  plaintiffs  business, 
his  finances  and  intentions  to  abandon  his  residence, 
and  place  of  business  in  Mobile,  Alabama,  and  publish- 
ed during  the  investigation  of  said  failure  (the  Knight 
and  Nesbitt  referred  to  in  said  publication  being  mem- 
bers of  the  said  firm  of  Knight,  Yancey  &  Co.,)  convey- 
ed the  false  meaning  and  question  that  plaintiff  was 
dishonorably  connected  with  said  fraudulent  practices, 
or  was  a  fugitive  or  had  abandoned  his  domicile,  or  had 
absented  himself  by  reason  of  the  matters  published, 
and  thereby  directly  and  proximately  cast  suspicion 
upon  plaintiff  on  the  part  of  the  cotton  trade,  brought 
him  into  public  contempt,  and  injured  plaintiff  in  his 
said  business  and  calling,  and  in  his  reputation,  credit 
and  good  name,  and  caused  him  to  suffer  great  mental 
pain,  anguish  and  mortification,  etc. 

Plaintiff  avers  that  the  statements,  insinuations,  and 
implications  contained  in  said  article  meaning  and  im- 
plying, among  other  things,  that  plaintiff  was  fugitive, 
or  had  concealed  or  absented  himself  by  reason  of  the 
matters  referred  to  in  said  statement,  or  was  evading  a 
responsibility,  debt,  or  obligation,  or  had  dishonorable 
connection  with  said  Knight,  Yancey  &  Co.,  were  false, 
malicious,  and  libelous;  and  plaintiff  avers  that  said 
items  published  as  aforesaid  were  given  large  circula- 
tion by  defendant  throughout  the  state  of  Alabama  and 
elsewhere,  and  as  a  proximate  consequence  thereof 
plaintiff  was  injured  in  his  good  name  and  in  his  bus- 
iness of  shipping  agent  and  reputation,  and  was  caused 
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to  suffer  mental  pain  and  anguish,  and  was  caused  to  be 
deprived  of  the  opportunity  of  completing  profitable 
and  honorable  business  connections  with  the  organiza- 
tion of  a  Mobile  steamship  company  at  a  handsome  sal- 
ary, and  with  a  reasonable  prospect  of  realizing  large 
returns. 

Nathan  L.  Miller^  and  Nbbdham  A.  Graham,  Jr.^ 
for  appellant.  The  depositions  were  taken  without  rea- 
sonable notice,  some  without  notice  at  all  to  the  defend- 
ant, and  should  have  been  suppressed. — §  4032,  Code 
1917;  Acts  1911,  p.  487;  Montgomery  St.  Ry,  v.  Mason, 
133  Ala.  508.  The  court  erred  in  allowing  plaintiff  to 
amend  its  complaint  by  the  addition  of  counts  2,  3  and  4, 
the  two  latter  counts  being  based  on  a  republication  of 
the  alleged  libel  by  other  newspapers. — 25  Cyc.  506; 
Newell,  Slander  &  Libel,  350 ;  Hereford  v.  Coamhs,  126 
Ala.  369 ;  154  Mass.  238.  They  were  also  a  departure 
from  the  original  cause  of  action. — Ivey  Coal  Co.,  v. 
Long,  139  Ala.  563;  Ala,  C.  C.  Co.  v.  WmtH(m,  158  Ala. 
166.  They  were  also  barred  by  the  statute  of  limitations 
for  one  year. — §  4840,  Code  1907,  and  authorities  cited ; 
25  Cyc.  471.  The  office  of  an  innuendo  is  to  select  and 
apply  to  ambiguous  words  the  sense  in  which  they  were 
used  and  understood,  but  not  to  enlarge  the  meaning  of 
the  words  beyond  their  natural  sense. — Gaither  v.  Ad- 
vertiser Co.,  102  Ala.  458 ;  Labor  Rev.  Pub.  Co.  v.  Galli- 
her,  153  Ala.  164;  Henderson  v.  Hale,  Ala.  19  Ala.  154; 
Trimble  v.  Anderson,  79  Ala.  515.  The  words  complain- 
ed of  were  not  reasonably  and  fairly  susceptible  of  the 
meaning  ascribed  by  plaintiff,  or  of  any  such  meaning. 
— Authorities  supra,  and  Henry  v.  Dozier,  161  Ala.  292; 
Collien  on  Bankruptcy,  189,  315.  Neither  are  the  words 
described  in  count  2  libellous  per  se,  and  in  the  absense 
of  special  damages  they  impose  no  liability.  Defendant 
can  only  be  held  liable  for  damages  occasioned  by  its 
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own  publication,  and  it  was  error  to  admit  evidence 
tending  to  prove  that  such  publication  was  copied  and 
republished  in  other  papers. — Authorities  supra. 

Campbell  &  Johnson,  for  appellee.  The  only  count 
submitted  to  the  jury  was  the  second  count,  and  no  error 
can  be  predicated  as  to  rulings  on  the  counts  which  were 
withdrawn  by  plaintiff.— 214  U.  S.  185.  This  authority 
and  the  authorities  therein  cited  settle  adversely  to  ap- 
pellant's contention  all  matters  insisted  upon  on  the 
merits  of  the  case.  There  was  no  error  in  refusing  to 
strike  interrogatories. — Wisdom  v.  Reeves,  110  Ala.  418; 
Nat.  F.  Co,  V.  Holland,  107  Ala.  412. 

MAYFIELD,  J.— The  action  is  libel.  The  libel  alleg- 
ed was  the  publication  of  what  purported  to  be  a  report 
of  the  proceedings  had  in  a  bankruptcy  court,  before  a 
referee  in  bankruptcy,  in  the  matter  of  Knight,  Yancey 
&  Co.,  engaged  in  the  business  of  buying  and  selling  cot- 
ton. The  bankrupt  was  supposed  to  have  issued  and  dis- 
posed of  a  vast  amount  of  spurious  and  fraudulent  bills 
of  lading. 

The  plaintiff  was  not  a  member  of  the  partnership  of 
Knight,  Yancey  &  Co.,  but  only  had  dealings  with  it  in 
the  cotton  business,  and  seems  to  have  been  on  friendly 
relations  with  some  membere  of  the  firm. 

The  reporter  will  set  out  count  2  of  the  complaint, 
which  contains  the  alleged  libelous  publication  in  hiec 
verba;  such  publication  being  made  to  appear  to  be  a 
part  of  the  newspaper  report  of  the  proceedings  in  the 
bankrupt  court. 

The  were  quite  a  number  of  counts  added  to  the  com- 
plaint by  amendment,  one  of  which  was  count  2,  ordered 
to  be  set  out,  on  which  alone  the  case  waa  submitted  to 
the  jury.     The  other  counts  were  all  eliminated  by  re- 
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quest  of  plaintiff,  which  elimination,  of  course,  could 
work  no  injury  to  the  defendant,  and  rendered  perfectly 
harmless  any  possible  errors  committed  in  rulings  as  to 
the  eliminated  counts,-  but  not  necessarily  such  as  in- 
hered in  rulings  as  to  the  admission  of  evidence  as  will 
be  hereafter  shown. 

All  counts  related  to  publication  of  the  same  matter  or 
parts  of  the  reports  of  the  proceedings  in  the  bankrupt 
court,  but  some  of  these  counts  set  up  a  different  publi- 
cation of  this  matter — that  is,  a  subsequent  publication 
of  the  same  matter  in  other  newspapers  than  that  of  the 
defendant,  to  wit,  the  Memphis  Commercial-Appeal,  a 
newspaper  published  in  Menphis,  Tenn. — with  appro- 
proate  allegations  that  these  publications  were  induced 
or  caused  by  the  defendant.  Some  of  these  counts  were 
added  more  than  a  year  after  the  publication,  and  as  to 
such  counts  the  defendant  interposed  the  plea  of  the 
statute  of  limitations  of  one  year. 

Actions  of  libel  and  slander  are  in  terms,  by  our  stat- 
ute (Code,  §  4840),  limited  to  one  year.  So  the  question 
is :  Did  these  amended  counts,  filed  after  a  year,  state  a 
new  and  different  cause  of  action,  or  the  same  cause  of 
action,  but  in  language  varying  from  that  stated  in  the 
original  complaint,  which  was  filed  within  a  year?  If 
they  stated  a  different  cause  of  action,  such  action  was 
barred  when  the  amendment  was  filed ;  if  the  same  cause 
of  action,  in  varying  language,  then  it  was  not  barred. 

The  rule  is  thus  stated  in  Cyc.  (Volume  25,  p.  436)  : 
"Every  distinct  publication  of  libelous  or  slanderous 
matter  gives  rise  to  a  separate  cause  of  action,  although 
several  causes  of  action  for  different  libels  or  slanders 
may  be  united  in  the  same  action.  But  it  has  been  held 
that  slanderous  words  spoken  at  one  time  constitute  one 
cause  of  action,  and  the  same  or  other  slanderous  words 
spoken  at  other  times  constitute  other  causes  of  action. 
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and  if  relied  upon  they  should  be  separately  pleaded  in 
separate  counts  or  paragraphs." 

Mr.  Newell  (Def.  Lib.  &  Slan.  p.  350)  states  the  rule 
as  follows :  "It  is  well  settled  that  every  utterance  of 
slanderous  words  is  a  distinct  cause  of  action,  and,  if  re- 
covery is  sought  for  repeating  a  slander,  the  repetition 
must  be  declared  upon  as  a  separate  cause  of  action.  The 
mere  general  allegation  of  the  repetition  of  the  slander  is 
but  pleading  evidence  which  is  admissible  without 
pleading,  for  under  a  single  count  the  plaintiff  may 
show  repetitions,  not  for  the  purpose  of  sustaining  the 
action,  but  for  the  purpose  of  showing  malice  in  the 
speaking  of  the  words  declared  upon,  thereby  aggi*a- 
vating  the  damages.  And  where  the  alleged  cause  of 
action  is  barred  by  the  statute  of  limitations,  it  cannot 
be  claimed  by  the  plaintiff  that,  because  the  alleged 
defamatory  words  were  repeated  at  various  times  up  to 
the  commencement  of  the  suit,  the  statute  of  limitations 
has  no  application." 

It  would  therefore  seem  that  these  counts,  setting  up 
republications  in  other  papers,  stated  different  causes 
of  action  from  that  contained  in  the  original  complaint ; 
and,  if  filed  more  than  a  year  after  the  publication,  they 
were  barred,  and  the  plea  of  the  statute  of  limitations  of 
one  year,  as  to  such  counts,  was  good.  We  say  this  for 
the  benefit  of  the  the  trial  court,  and  of  the  parties,  in 
the  event  there  is  a  new  trial,  as  these  counts  were  elim- 
inated before  the  case  was  submitted  to  the  jury. 

There  are  a  number  of  questions  raised  and  discussed 
in  briefs  as  to  the  sufficiency  of  the  matters  of  colloqui- 
um, inducements,  and  innuendoes.  The  rules  touching 
these  have  been  often  stated  by  this  court  and  others,  and 
by  text-writers,  and  there  is  very  little  difference  in  the 
statements  as  to  the  necessity  and  sufficiency  of  such 
averments  in  action  of  libel  and  slander. 


Digitized  by  VjOOQ iC 


280  SUPREME  COURT  [Vol. 

[Age-Herald  Publishing  Co.  v.  Waterman.  1 

In  actions  for  libel,  it  is  often  proper  and  sometimes 
necessary  to  allege,  by  way  of  inducement,  the  trade, 
profession,  or  business  in  which  plaintiff  was  engaged  at 
the  time  of  the  publication,  and  that  he  was  so  engaged 
at  that  time.  Such  allegations  are  called  matters  of 
inducement,  and  are  proper  and  sometimes  necessary  to 
show  that  the  matter  alleged  was  libelous,  and  to.  sup- 
port damages  for  injuries  on  account  of  such  trade,  pro- 
fession, or  business.  This  was  a  proper  case  for  such 
allegations,  and  the  trial  court  did  not  err  in  allowing 
amendments  to  the  complaint,  which  added  such  mat- 
ters of  inducement. 

(Complaints  or  declarations  must  c<mtain  allegations 
to  show  that  the  words  published  or  spoken  were  so  pub- 
lished or  spoken  in  reference  to  and  concerning  the 
plaintiff,  and  of  and  concerning  distinct  and  independ- 
ent facts,  which  show  that  the  words  were  used,  on  the 
occasion  alleged,  in  a  particular  sense,  such  as  would 
render  them  actionable,  although  they  might  not  be 
actionable  if  otherwise  used.  The  law  procee<ls  upon 
the  theory  that  what  is  the  ordinary  meaning  and  na- 
ture and  force  of  language  is  a  question  of  law.  And 
when  the  language  or  words  used  are  set  forth,  the 
fli*st  question  is  whether  or  not  the  language,  standing 
alone,  imputes  such  a  crime  or  offense  as  to  be  action- 
able per  se.  If  the  language  is  not  per  se  actionable, 
then  facts,  as  inducements  and  colloquia,  must  be  alleged 
to  show  the  sense  in  which  the  language  was  used,  that 
it  applied  to  the  plaintiff,  and  that,  as  so  applied,  it  is 
actionable  by  him.  If  the  meaning  and  sense  of  the  lan- 
guage is  clearly  actionable,  the  mere  charge  that  it  was 
used  of  and  concerning  the  plaintiff  is  sifficient  to 
state  a  cause  of  action ;  and  the  same  is  true  if  the  lan- 
guage itself  shows  that  it  was  used,  and  that  it  would 
naturally  injure  the  plaintiff.     If  the  language  is  am- 
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biguous  in  meaning  or  sense,  and  of  and  concerning 
whom  and  what  it  is  so  used,  then  the  office  of  the  col- 
loquium is  to  make  it  certain  as  to  these  matters,  and  to 
show  that,  as  used,  it  was  actionable  at  the  suit  of  the 
plaintiff. 

Whatever  circumstances  are  necessary  to  constitute 
the  crime  or  offense  imputed,  or  to  show  that  the  lan- 
guage used  was  actionable,  must  be  alleged.  If  the 
words  used  are  actionable  per  se,  the  matter  of  collo- 
quium may  tend  to  aggravate ;  but  it  is  not  necessary  to 
state  a  good  cause  of  action.  Hence  such  matter  may  be 
proper  when  it  is  not  necessary ;  but  it  is  often  necessary 
to  the  statement  of  a  good  cause  of  action. 

As  to  matter  of  inducement  and  colloquium,  the  aver- 
ments must  be  of  facts  and  circumstances  which,  by  way 
of  introduction,  show  the  words  in  question  to  be  action- 
able, and  not  of  mere  statements  arguments,  conclu- 
sions, and  inferences. 

Matters  of  explanation  are  not  treated  strictly  as 
averments  of  facts,  but  as  more  explanations  of  what 
was  meant  by  the  averments.  This  explanation,  in  com- 
plaints for  libel  and  slander,  is  called  the  innuendo, 
which  means  the  same  as  "id  est,"  "scilicet,"  or  "afore- 
said." Its  only  oflBce  is  to  explain  the  subject-matter, 
which  must  have  been  sufficiently  averred  before,  as 
such  one,  meaning  the  plaintiff,  or  such  a  subject,  mean- 
ing the  subject  in  question.  If  the  mattei-s  going  l)efore 
the  innuendo  do  not  constitute  libel  or  slander,  no  wonls 
contained  in  the  innuendo  can  make  the  language  used 
actionable,  for  it  is  not  the  nature  or  purpose  of  an  in- 
nuendo to  state  the  cause  of  action. 

The  matters  constituting  the  inducement  and  the  col- 
loquium are  traversable  and  must  be  proven ;  the  innu- 
endo is  not  traversable,  and  hence  need  not  be  proven. 
Verdicts  are  set  aside,  and  judgments  arrested,  in  libel 
and  slander  suits,  for  the  reason  that  the  pleader  at- 
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tempted  to  make  an  innuendo  serve  as  traversable  mat- 
ter in  stating  the  cause  of  action,  when  it  is  at  best  mere- 
ly explanatory  of  the  traversable  matter,  the  mere  opin- 
ion of  the  pleader  as  to  what  it  means. — Bloss  v.  Tobey, 
2  Pick.  (Mass.)  320;  Carter  v.  Andrews,  16  Pick. 
(Mass.)  1. 

In  the  first  of  the  above  cases,  it  is  said  in  the  opening 
sentence  of  the  opinion :  "It  is  with  great  regret,  and 
not  without  much  labor  and  research  to  avoid  this  re- 
sult, that  we  are  obliged  to  arrest  the  judgment  in  this 
case  for  want  of  a  sufficient  count  to  support  the 
verdict." 

Later  on  in  the  opinion  the  court  says:  "With  re- 
spect to  the  manner  of  putting  upon  the  record  those 
facts  and  circumstances  which  tend  to  render  the  words 
actionable,  *  *  *  it  must  be  by  averments  in  oppo- 
sition to  argument  and  inference,  by  way  of  introduc- 
tion if  it  is  new  matter,  and  by  way  of  innuendo  if  it  is 
only  matter  of  explanation,  for  an  innuendo  means 
nothing  more  than  the  words  4d  est,'  ^scilicet,'  or  *mean- 
ing,'  or  ^aforesaid,'  as  explanatory  of  a  subject-matter 
sufficiently  expressed  before,  as  such  a  one,  meamng 
the  defendant,  or  such  a  subject,  meamng  the  subject  in 
question." 

The  opinion  then  quotes  from  Barham's  Case,  in  Coke, 
which  is  cited  in  all  the  books  in  illustration  of  this  doc- 
trine: "jEfe  lias  burnt  my  barn,  meaning  a  barn  full  of 
corn/'  adding,  "This  is  bad,  because  what  comes  in  un- 
der the  innuendo  is  an  addition  to,  and  not  an  explana- 
tion of,  the  words  spoken." 

In  16  Pick.  (Mass.)  4,  Chief  Justice  Shaw  said:  "If 
the  words  did  in  fact  mean  what  it  is  thus  intimated  by 
way  of  innuendo  that  they  did  mean,  they  would  be 
abundantly  sufficient  to  support  the  action.  But  after 
the  numerous  discussions  and  decisions  upon  that  sub- 
ject, it  is  in  vain  now  to  contend  that  it  is  a  good  mode 
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of  declaring  to  say  that  such  words  are  used  with  such  a 
meaning  and  leave  it  as  an  open  question  to  the  jury  to 
determine  upon  the  facts  and  circumstances  whether 
the  language  was  used  with  such  a  meaning  or  not.  The 
case  of  BI0S8  V.  Tohey,  2  Pick.  (Mass.)  320,  states  the 
principle  and  the  grounds  on  which  it  rests  so  fully  that 
it  cannot  be  necessary  to  repeat  it.  The  rule  is  founded 
upon  that  important  general  principle  that  a  plaintiff, 
to  entitle  himself  to  a  judgment,  must  lay  his  case  in 
such  a  mode  as  to  enable  the  court  to  see,  after  verdict, 
that  he  has  a  good  cause  of  action." 

In  illustrating  the  nature  and  necessity  of  a  proper 
colloquium,  when  the  words  are  not  actionable  per  se, 
this  same  learned  justice  says :  "The  law  will  not  shut 
its  eyes  to  what  the  rest  of  the  world  can  see  and  let 
the  slanderer  disguise  his  language  and  WTap  up  his 
meaning  in  ambiguous  givings  out,  as  he  will ;  it  shall 
not  avail  him,"  because  courts  will  understand  language 
in  whatever  form  it  is  used,  as  all  mankind  understands 
it  This  is  a  correct  rule  and  must  be  regarded  as  a  most 
sound  and  salutary  one,  to  be  acted  upon  by  the  court, 
and  to  be  fully  explained  and  enforced  upon  the  trial  of 
the  facts  before  a  jury.  So.language  may  be  used  ambig- 
uously, or  ironically,  or  technically,  or  conventionally. 
What  are  called  cant  terms  and  flash  language  are  of  the 
latter  sort^  where,  among  a  particular  class  of  persons, 
or  by  usage  or  convention,  words  are  used  in  a  particular 
sense.  But,  wherever  this  is  a  fact,  it  is  in  consequence 
of  the  existence  of  some  usage  or  agreement,  of  some  re- 
port in  cii^ulation,  of  the  time,  place,  or  manner  in 
which  the  conversation  was  held,  in  short,  of  some  fact 
capable  of  being  averred  in  a  travei^sable  form,  so  that  it 
may  be  put  in  issue  and  proved  or  disproved.  If  the 
words  have  the  slanderous  meaning  alleged,  not  by  their 
own  intrinsic  force,  but  by  reason  of  the  existence  of 
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some  extraneous  fact,  the  plaintiff  must  undertake  to 
prove  that  fact,  and  the  defendant  must  be  at  liberty  to 
disprove  it.  The  fact  then  must  be  averred  in  a  traversa- 
ble form,  with  a  proper  colloquium." 

This  court,  speaking  through  Stone,  C.  J.,  {Gaither  v, 
Advet^tiser  Go,,  102  Ala.  462,  14  South.  789),  said: 

"  'An  innuendo  may  not  introduce  new  matter,  or  en- 
large the  natural  meaning  of  words.  It  must  not  put 
upon  the  defendant's  words  a  construction  which  they 
will  not  bear.  It  cannot  alter  or  extend  the  sense  of  the 
words,  or  make  that  certain  which  is  in  fact  uncertain. 
*  *  *  An  innuendo  cannot  be  proved.  And  it  is  for 
the  judge  to  decide  whether  a  publication  is  capable  of 
the  meaning  ascribed  to  it  by  innuendo,  and  for  the 
jury  to  decide  whether  such  meaning  is  truly  ascribed 
to  it.'— 13  Amer.  &  Eng.  Encyc.  of  Law,  465-467.  In 
other  words,  the  court  detennines  whether  the  words 
used  are  susceptible  of  the  meaning  sought  to  be  given  to 
them  by  the  innuendo.  If  this  inquiry  is  decided  by  the 
court  against  the  contention  of  the  pleader,  this  puts  an 
end  to  it,  for  it  is  not  permissible  to  make  proof  that  the 
words  employed  were  uttered  in  the  sense  or  with  the 
meaning  imputed  to  them  in  the  innuendo.  That  is  not 
the  subject  of  proof.  If  it  be  decided  by  the  court  that 
the  words  are  susceptible  of  the  meaning  the  innuendo 
seeks  to  ascribe  to  them,  then  it  becomes  a  question  for 
the  jury  to  determine,  under  all  the  circumstances, 
whether  they  were  intended  to  mean  what  the  innuendo 
avers  they  did." 

Count  2  of  the  complaint  as  amended,  tested  by  these 
rules,  is  a  good  count;  that  is,  it  will  support  a  verdict, 
was  not  shown  to  be  bad  by  demurrer;  but  the  original 
count  is  subject  to  the  criticism  that  matter  is  stated  in 
the  innuendo  which  should  have  been  stated  as  an  in- 
ducement and  colloquium,  so  as  to  make  it  traversable, 
and  not  merely  explanatory. 
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As  before  stated,  the  trial  court  properly  allowed  the 
amendments  alleging  the  plaintiffs  trade,  business,  or 
profession,  and  matters  of  inquiry  thereto.  What  was 
said  in  Ware  v.  Cloumey,  24  Ala,  707,  710,  is  apt  here, 
and  we  repeat  it :  "  ^Words  are  actionable  which  direct- 
ly tend  to  the  prejudice  of  any  one  in  his  office,  profes- 
sion, trade,  or  business  in  any  lawful  employment  by 
which  he  may  gain  his  livelihood.' 

"The  authorities  generally  concur  in  upholding  this 
action  in  three  classes  of  cases  which  injuriously  reflect 
upon  the  trade,  profession,  or  business  of  an  individual, 
namely :  First,  when  the  words  charge  the  person  with  a 
want  of  fidelity  in  his  trade  or  profession  generally ;  sec- 
ond, where  they  charge  such  person  with  dishonesty,  cor- 
ruption, or  want  of  integrity  in  a  particular  case ;  and, 
third,  where  the  words  impute  ignorance  or  want  of  skill 
and  capacity  in  general  terms. — [Foot  v.  Brotmi]  8 
John.  (N.  Y.)  66." 

The  rule  as  to  the  nature  and  sufficiency  of  state- 
ments as  to  special  damages,  as  distinguished  from  thosi^ 
that  are  general,  is  well  stated  by  Mr.  Newell,  in  his 
work  on  Defamation,  Slander  &  Libel,  p.  634.  It  is  there 
said :  "Special  damages  are  such  as  in  fact  have  actually 
occured  as  the  result  or  consequence  of  the  injury  com- 
plained of,  and  not  implied  by  law.  They  are  either  su- 
peradded to  general  damages  arising  from  the  act  injuri- 
ous in  itself,  as  where  some  particular  loss  arises  from 
the  uttering  of  slanderous  words  actionable  in  them- 
selves, or  are  such  as  arises  from  an  act  indifferent,  and 
not  actionable  in  itself,  but  injurious  only  in  its  conse- 
quences, as  where  words  become  actionable  only  by  rea- 
son of  special  damage  ensuing. 

"Special  damages  must  always  be  the  legal  and  nat- 
ural consequence  arising  from  the  defamation  itself,  and 
not  a  mere  wrongful  act  of  a  third  person.    Whenever 
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special  damages  are  claimed,  in  order  to  prevent  a  sur- 
prise on  the  defendant,  which  might  otherwise  ensne  at 
the  trial,  the  law  requires  the  plaintiff  to  state  the  par- 
ticular damage  which  he  has  sustained,  or  he  will  not  be 
permitted  to  give  evidence  of  it  at  the  trial." 

The  majority  of  the  court  hold  that  defendant's  mo- 
tion to  suppress  the  depositions  of  the  witnesses  named 
therein,  as  shown  on  page  53  of  the  transcript,  was  prop- 
erly overruled.  The  writer,  however,  dissents  as  to  this 
proposition.  The  depositions  were  taken  on  interrogato- 
ries filed  by  the  plaintiff  on  April  13, 1911,  and  cross-in- 
terrogatories filed  by  the  defendant  within  ten  days 
thereafter,  and  were  taken  on  April  27th,  28th,  and  29tb. 
The  defendant  demanded  notice  of  the  time  and  place  of 
taking  such  depositions,  as  is  authorized  by  statute 
(Code,  §  4032,  as  amended  by  the  act  of  April  18,  1911 
[Acts,  pp.  487-489]).  The  majority  are  of  the  opinion 
that  the  record  fails  to  show  that  this  statute  was  of 
force  at  the  date  in  question  so  as  to  be  applicable  to  this 
case,  and  that  if  the  statute  applied,  it  was  complied 
with  as  to  notice. 

Taking  testimony  in  courts  of  law  by  deposition  was 
not  common,  if  known  to  law  courts  at  common  law,  and 
hence  statutes  upon  the  subject  must  be  strictly  con- 
strued ;  and  he  who  would  avail  himself  of  the  benefits 
conferred  by  the  statute  must  pursue  the  statute,  at  least 
in  a  substantial  manner.  The  common  law,  in  such 
courts,  allowed  the  party  to  cross-examine  the  witness 
face  to  face,  and  in  the  presence  of  the  jury.  The  stat- 
ute authorizes  the  taking  of  testimony  in  the  cases  men- 
tioned in  the  statute  in  the  absence  of  the  jury,  but  pre- 
serves the  right  of  the  adverse  party  to  be  present  at  the 
taking  of  the  testimony,  and  to  cross-examine  the  wit 
ness.  In  order  that  this  may  be  preserved,  the  stat- 
ute provides  for  notice  to  issue  to  the  adverse  party,  or 
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to  his  attorney,  of  the  place  and  the  time  for  the  taking 
of  the  testimony.  This  is  to  the  end  that,  if  such  adverse 
party  so  desires,  he  or  his  counsel  may  be  present  and 
face  the  witness  at  the  taking  of  such  testimony. 

As  to  whether  the  depositions  should  have  been  taken 
jointly  or  severally  by  the  commissioners  named  in  the 
commission  was  a  question  which  the  defendant  proba- 
bly waived  by  not  objecting  within  proper  time.  The 
commission  was  issued  to  Smith  and  Thomas,  "or  to 
such  one  or  more  of  you  as  shall  act  herein."  No  objec- 
tion was  taken  to  this  commission  on  the  filing  of  cross- 
interrogatories,  nor  until  after  the  depositions  were 
taken. 

It  was  error  to  allow  plaintiff  to  prove,  by  various 
witnesses,  that  after  the  alleged  publication  by  defend- 
ant these  witnesses  had  read  other  similar  publications 
in  other  newspapers,  and  had  heard  parties  discuss  the 
connection  of  plaintiff  with  the  failure  of  Knight,  Yan- 
cey &  Co.  Such  testimony  was  prima  facie  incompetent 
and  irrelevant,  and  nothing  appears  in  this  record  to 
show  that  it  was  competent  or  relevant.  It  was,  of 
course,  competent  to  prove  the  publication  by  the  de- 
fendant, and  the  wide  circulation  which  the  defendant 
gave  the  alleged  libel ;  but  is  was  not  competent  to  prove 
that  other  third  parties  repeated  it  or  republished  it  in 
other  newspapers,  and  thereby  increased  the  curculation 
and  aggravated  the  damages. 

In  actions  of  libel  or  slander,  the  plaintiff  cannot 
prove  that  he  sustained  special  damages,  by  means  of 
repetitions,  by  third  persons  of  the  same  or  similar 
words  uttered  by  the  defendant.  The  defendant  was  not 
shown  to  be  responsible  or  liable  for  the  facts  of  such 
third  parties  repeating,  or  of  such  other  newspapers 
in  republishing,  the  alleged  libel.  If  the  defendant  is 
liable,  such  third  parties  are  also  liable ;  but  they  are  not 
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sued  in  this  complaint.  The  mere  fact  that  the  same  re- 
porter who  reported  to  the  defendant  company  also  re- 
ported it  to  other  papers  did  not  make  such  evidence  ad- 
missible on  this  trial. 

A  case  somewhat  similar  to  this  is  that  of  Hathrick  v. 
Detroit  Post  d  Tribune  Co.,  50  Mich.  629,  16  N.  W.  172, 
45  Am.  Rep.  63.  In  that  case  it  appears  that  the  plain- 
tiff offered  to  prove  the  publication  of  the  matter  in 
other  papers;  and  the  court,  speaking  through  Cooley, 
J.,  said :  Mr.  Brown,  the  local  correspondent  at  Battle 
Creek,  who  had  furnished  the  article  complained  of  for 
defendant's  paper,  was  called  by  the  plaintiff  to  prove 
that  he  also  furnished  the  articles  for  the  Chicago  pa- 
pers. This  was  objected  to,  but  the  evidence  received. 
The  tendency  was  to  suggest  to  the  jury  that  the  defend- 
ant was  in  some  manner  responsible  for  the  Chicago 
publications.  But  this  was  an  error.  Brown  was  in  no 
sense  the  general  i*epresentative  of  any  one  of  the  pa- 
pers, and  neither  of  them  was  in  any  respect  responsible 
for  what  he  might  do,  except  in  so  far  as  it  might  adopt 
his  articles  and  make  them  its  own  by  publishing  them. 
Neither  of  them  had  any  more  concern  with  what  Brown 
might  do  with  or  for  the  others  than  if  it  were  done  by 
any  third  person." 

The  question  has  been  several  times  befoi-e  the  Su- 
preme Court  of  Massachusettes,  and  such  evidence  has 
always  been  held  not  admissible.  In  the  case  of  Hast- 
itiffs  V,  Stetson.  126  Mass.  329,  30  Am.  Rep.  683,  it  was 
said,  through  Gray,  C.  J. :  "It  is  too  well  settled  to  be 
now  questioned  that  one  who  utterers  a  slander  is  not  re- 
sponsible, either  as  on  a  distinct  cause  of  action,  or  by 
way  of  aggravation  of  damages  of  the  original  slander, 
for  its  voluntary  and  unjustifiable  repetition,  without 
his  authority  or  request,  by  others  over  whom  he  has  no 
contro,  and  who  thereby  make  themselves  liable  to  the 
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person  slandered,  and  that  such  repetition  cannot  be 
considered  in  law  a  necessary,  natural,  or  probable  con- 
sequence of  the  original  slander." 

These  decisions  date  back  to  the  English  case  of  Ward 
t;.  Weeks,  4  Moore  &  Payne,  796;  s.  c,  7  Bing.  211. 

The  Supreme  Court  of  New  York  has  so  decided  the 
question  in  the  case  of  Terimlliger  v.  Wands,  17  N.  Y.  54, 
72  Am.  Dec.  420.  That  court,  speaking  by  Strong,  J., 
said:  "The  words  spoken  by  the  defendant  not  being 
actionable  of  themselves,  it  was  necessary  in  order  to 
maintain  the  action  to  prove  that  they  occasioned  special 
damages  to  the  plaintiff.  The  special  damages  must 
have  been  the  natural,  immediate,  and  legal  consequence 
of  the  words.— Stark,  on  Sland.  by  Wend.  (2d  Ed.)  203; 
2  Id.  62,  64;  Beach  v.  Ranney,  2  Hill(  N.  Y.)  309;  Cratn 
?•.  Petrie,  6  Hill  (N.  Y.)  522  [41  Am.  Dec.  765] ;  Kendall 
V,  Stone,  5  N.  Y.  14.  Where  words  are  spoken  to  one 
person,  and  he  repeats  them  to  another,  in  consequence 
of  which  the  party  of  whom*  they  are  spoken  sustains 
damages,  the  repetition  is,  as  a  general  rule,  a  wrongful 
act,  rendering  the  person  repeating  them  liable  in  like 
manner  as  if  he  alone  had  uttered  them.  The  special 
damages  in  such  a  case  are  not  a  natural,  legal  conse- 
quence of  the  first  speaking  of  the  words,  but  of  the 
wrongful  act  of  repeating  them,  and  would  not  have  oc- 
curred but  for  the  repetition ;  and  the  party  who  repeats 
them  is  alone  liable  for  the  damages. — Ward  v.  Weeks, 
7  Bing.  211;  Hastings  v.  Palmer,  20  Wend.  (N.  Y.)  225; 
Keenholts  V.  Becker,  3  Denio  (N.  Y.)  346;  f^tevens  v, 
Hartwell,  11  Mete.  (Mass.)  542." 

It  is,  of  course,  proper  to  show  that  the  defendant  re- 
peated the  same  words  to  show  malice.  Such  repetition 
is  evidence  of  malice,  and  may  thereby  aggravate  the 
damages. — Newell  on  Libel  &  Slander,  pp.  349,  350.  Ev- 
ery repetition  of  a  slander,  or  the  publication  thereof  by 

19— 18g 


Digitized  by  VjOOQ iC 


290  SUPREME  COURT  [Vol. 

[Age-Herald  Publishing  Co.  v.  Watermau.l 

a  newspaper,  is  a  republication,  rendering  each  persdii 
so  repeating  or  republishing  liable  to  an  action,  as  well 
as  the  initial  one.  It  is  no  defense  that  the  defendant  did 
not  originate  the  slander  or  libel.  Of  course,  if  the  d(*- 
fendant  causes  or  induces  the  republication,  such  evi- 
dence would  be  admissible  to  show  malice,  and  to  aggra- 
vate the  damages  to  the  same  degree  as  if  the  defendant 
itself  had  republished  the  libel.  But  it  was  not  shown  in 
this  case  that  the  defendant  corporation  caused  or  in- 
duced the  republication,  in  the  Montgomery,  Mobile. 
New  Orleans,  Atlanta,  Pensacola,  and  Memphis  papers, 
as  to  which  the  witness  testified.  Nor  was  it  shown  that 
the  defendant  caused  or  induced  various  individuals  to 
repeat  what  the  papers  had  said  on  the  subject  of  the 
Knight,  Yancey  &  Co.  failure.  Of  course  other  newspa 
pers  are  liable  to  republish  reports  such  as  the  one  com- 
plained of,  and  people  are  liable  to  talk  about  and  dis- 
cuss such  reports  and  thereby  circulate  and  give  notorie- 
ty thereto ;  but  the  law  is  tliat  the  initial  slanderer  or  li- 
beler  is  not  responsible,  in  an  action  of  slander  or  libel, 
for  such  repetitions  and  republications  of  the  libel  or 
slander. 

We  have  not  overlooked  the  fact  that  there  was  an 
attempt  to  show  that  the  Age-Herald  induced  or  aided 
in  the  publication  of  similar  reports  in  other  papers,  to 
wit,  the  Commercial-Appeal ;  but  there  was  a  complete 
failure  so  to  do.  In  fact,  it  was  conclusively  shown  that 
the  Age-Herald  had  nothing  whatever  to  do  with  the  pub- 
lication in  other  papers,  and  the  proffered  evidence  on 
the  subject  was  excluded. 

The  trial  court  also  erred  in  giving  charge  No.  7,  as 
requested  by  the  plaintiff.  This  charge  is  as  follows :  "I 
charge  you  that  under  the  law  of  Alabama  this  defend- 
ant, the  Age-Herald  Publishing  Company,  is  responsible 
for  the  publication  of  any  libel  which  may  result  in  ac- 
tionable injury." 
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This  charge  would  authorize  a  recovery  against  this 
defendant  for  publications  made  by  other  newspapers 
than  itself,  and  for  which  it  is  not  at  all  responsible. 
The  charge  does  not  even  attempt  to  limit  the  publica- 
tion to  that  made  by  the  defendant,  but  includes  all,  by 
whomsoever  made,  "which  may  result  in  actionable  in- 
jury." It  does  not  even  limit  liability  to  cases  which 
"do  result,"  but  includes  all  which  "may"  so  result. 
The  charge  illustrates  the  erroneous  theory  upon  which 
the  court  admitted  proof  of  the  publications  of  the  same 
or  similar  reports  in  various  newspapers  of  the  South 
about  the  time  the  report  in  question  appeared  in  the  de- 
fendant's paper.  The  trial  court  seems  to  have  proceecl- 
ed  upon  the  theory  that  this  defendant  is  liable  for  each 
and  all  of  these  separate  publications,  in  this  action, 
which,  as  we  have  shown,  was  erroneous. 

Charges  8  and  9,  given  at  the  request  of  plaintiff,  were 
erroneous  and  improper,  as  applied  to  the  issues  and  the 
evidence  in  this  case;  the  charges  requesting  a  finding 
for  the  plaintiff  if  the  jury  were  reasonably  satisfied 
from  the  evidence  that  the  plaintiff  had  been  injured  in 
the  manner  and  under  the  circumstances  averrecl  in  the 
complaint.  The  defendant  had  interposed  special  pleas, 
in  which  it  alleged  that  the  matters  published  were  as  to 
it  privileged  matter,  and  for  which  publication  the  de- 
fendant was  not  liable,  though  the  publication  would 
otherwise  be  actionable.  There  was  evidence  tending  to 
support  the  pleas,  and  the  court  could  not  thus  take 
away  from  the  jury  the  right  to  pass  upon  the  same,  and, 
if  the  jury  should  have  found  the  pleas  to  have  been 
proven,  then,  of  course,  the  plaintiff  could  not  recover. 

Charges  like  the  ones  in  question  were  held  bad,  and 
their  giving  reversible  error  in  th  cases  of  Frierson  v. 
Frazer,  142  Ala.  232,  37  South.  825,  and  Alabama  Steel 
d  Wire  Co.  v.  Thompson,  166  Ala.  460,  52  South.  75;  the 
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latter  case  overruling  the  case  of  Virginia  Bridge  Co.  v. 
Jordan,  143  Ala.  603,  42  South.  73,  5  Anu.  Cas.  709.  It 
is  true  that  in  those  cases  the  charges  were  held  bad  be- 
cause they  ignored  the  special  pleas  of  contributory  neg- 
ligence ;  but  the  rule  would  necessarily  be  the  same  as  to 
special  pleas  setting  up  privileged  matter  in  actions  of 
libel  and  slander. 

As  the  case  must  be  reversed,  we  deem  it  unnecessary 
to  pass  upon  other  questions  which  may  not  arise  on  an- 
other trial. 

Reversed  and  remanded.  All  the  Justices  concur  in 
the  reversal  as  to  the  points  upon  which  the  case  is  re- 
versed, but  do  not  desire  to  commit  themselves  to  all  that 
is  said  in  the  opinion,  deeming  this  not  necessary,  since 
all  the  counts  were  eliminated  except  count  2. 


Vinson  v.  Southern  Bell  Tel.  &  TeL  Co. 

Failure  to  Deliver  Message. 

(Decided  May  14,  1914.    Rehearing  denied  June  24.  1914. 
GO  South.  100.) 

1.  Telegraphs  and  Telephones ;  Obligation  of  Telephone  Company. — 
A  telephone  company  maintaining  a  line  and  exchanges  to  afford 
patrons  the  means  of  telephonic  communication  are  required  to 
exercise  a  degree  of  care  and  skill  commensurate  with  its  under- 
takings, and  must  employ  all  reasonable  means  within  its  control 
to  secure  effective  and  efficient  service;  luit  It  Is  not  an  insurer,  and 
is  not  liable  for  a  tortuous  breach  of  duty  because  its  service  Is 
interfere!  with  or  rendered  ineffectual  by  causes  beyond  its  control, 
not  traceable  to  negligence  or  Intentional  misconduct. 

2.  Same;  Burden  of  Proof;  Negligenee. — The  failure  of  a  telephone 
company  maintaining  a  system  to  give  service  at  all.  or  to  render 
effectual  or  efficient  service,  is  prima  facie  evidence  of  neglisrence  of 
the  company  or  its  employees,  and  to  escape  liability  therefor,  the 
burden  is  on  it  to  show  that  the  cause  was  unavoidable  by  the  exer- 
cise of  due  care  and  diligerce.  or  was  the  result  of  acts  for  which 
it  was  not  responsible  either  directly  or  in  consequence  of  nes:li^ent 
omission  to  employ  due  care  and  skill  to  discover  the  effect  of  such 
acts,  and  to  remove  them  after  becoming  aware  thereof. 
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3.  tiame;  Jury  Qucfttion. — Under  the  evidence  In  this  ease  It  was 
for  the  jury  whether  the  telephone  company  nejfUs:eiitly  failed  t<i 
render  service  to  a  patron  desiring  to  communicate  with  another 
patron,  but  unable  to  do  so. 

4.  Same;  'Son-Performance ;  Damage. — Wliere  the  failure  of  the 
phone  company  to  render  service  to  a  patron  so  as  to  enable  him  to 
call  a  physician  to  treat  an  injured  child,  was  the  result  of  negli- 
gence of  the  company,  it  was  at  least  liable  for  nominal  damages  fm' 
breach  of  contract,  or  for  breach  of  duty  arising  out  of  the  contract, 
and  such  actual  damages  as  the  patron  suffered  in  consefiueiicc'  there- 
of, provided  the  patron  had  not  previously  breaclie<l  his  contract  for 
service. 

5.  Rame. — T'nder  the  evidence  in  this  ca.«e,  it  was  for  the  jury  to 
determine  whether  plaintiff  sustained  physical  Injury  by  reason  of 
physir*al  exhaustion  in  teing  obliged  to  ^"alk  to  the  residence  of  the 
physician  to  call  him  to  attend  his  sick  child,  because  unabfe  to  get 
telephonic  connection  on  account  of  the  negligence  of  the  telephone 
operator. 

6.  Same. — If  a  patron  of  a  telephone  company  sustained  physical 
injuries  by  being  oblisred  to  walk  for  a  physician  to  atten<l  an  injure<l 
child.  1  ecause  of  his  inal  ility  to  obtain  telephonic  connection  with 
.such  physician,  he  could  recover  damages  for  mental  distress  caused 
by  delay  in  communicating  with  the  physician,  and  delay  of  the 
physician  in  arriving  to  treat  the  child  who  died  before  the  arrival 
of  the  physician. 

7.  Same;  Evidence. — ^Where  the  action  was  to  recover  damnsres  for 
failure  of  the  te^ephore  company  to  render  service  to  a  patron  de- 
sirous of  communicating  with  another  patron,  evidence  that  the  me- 
chanism and  line  was  serviceable  before  and  after  the  failure  t<» 
obtain  service,  was  admissible  to  show  the  condition  of  the  line  and 
mechanism  at  the  time. 

8.  Same;  Isnues. — ^Where  the  contention  of  the  telephone  company 
was  that  the  patron  suing  for  breach  of  contract  to  render  service 
had  himself  breached  the  contract  l>y  failure  to  pay  the  rental  for  the 
month,  and  the  patron  replied  that  the  Mil  for  the  month  was  pre- 
sented according  to  the  custom  of  the  company  and  paid  after  the 
injury  complained  of  the  patron  was  entitled  to  testify  to  a  conversa- 
tion had  with  the  company's  manager  when  paying  the  rental  for  the 
month. 

9.  Evidence;  AdminHionJt ;  Time. — Where  the  action  was  by  a  patron 
against  the  telephone  company  for  failure  to  render  ser\'ire.  a  state- 
ment by  the  company's  manager  sometime  thereafter  to  show  the 
quaMfk^ation  of  the  operator  in  charge  at  the  time  was  not  admis- 
sible. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hod.  D.  W.  Speakb. 

Action  by  J.  T.  Vinson  against  the  Southern  Bell  Tel- 
ephone &  Telegraph  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Reversed  and  remanded. 
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The  following  is  the  complaint : 

Count  2:  "Plaintiff  claims  of  defendant  |1,999  as 
damages,  for  that  heretofore,  on,  to  wit,  July  17,  1911, 
defendant  was  engaged  in  the  business  of  operating  a 
public  telephcme  system,  serving  the  public  for  hire  or 
reward  in  the  transmission  of  oral  messages  by  means 
of  telephony,  and  on  the  day  and  date  aforesaid,  and 
for  a  long  time  prior  thereto,  plaintiff  was  a  patron  of 
said  defendant,  and  plaintiff  had  installed  in  his  resi- 
dence near  Cullman,  Ala.,  a  telephone  for  his  use  and 
for  which  it  charged  him  the  sum  of  |1.50  per  month, 
and  defendant  was  under  a  duty  to  give  plaintiff  tele- 
phone ser\'ice  with  the  inhabitants  of  Cullman,  Ala., 
who  had  telephones  installed  in  their  placres  of  business 
and  places  of  residence,  and  to  connect  plaintiff's  said 
telephone  with  the  telephones  of  other  patrons  in  Cull- 
man county,  when  plaintiff  called  therefor  by  ringing 
said  central  office  and  requesting  that  he  be  connecte<l 
with  such  telephone,  and  on  the  day  and  date  aforesaid 
plaintiff's  minor  son  suffering  from  his  said  injuries, 
and  in  a  very  critical  condition,  and  in  danger  of  dying, 
the  plaintiff,  through  his  wife  as  his  agent,  had  arrang- 
ed with  his  family  physician,  who  was  a  patron  of  de- 
fendant, and  had  a  telephone  installed  in  his  residence, 
that  if  his  services  were  needed  to  attend  plaintiff's  said 
minor  son,  that  he  would  be  called  over  the  telephone 
during  the  night,  and  said  physician  had  agreed  to  an- 
swer said  call  at  once,  and  thereupon  plaintiff,  through 
his  agent  or  servant,  informed  defendant's  agent  or  serv- 
ants in  said  central  office  in  Cullman,  Ala.,  of  the  con- 
dition of  his  said  son,  and  the  arrangements  with  his 
said  physician ;  and  thereafter,  during  the  evening,  the 
condition  of  plaintiff's  minor  scm  became  more  critical, 
and,  desiring  to  call  his  said  physician,  he  made  repeat- 
(»d  efforts  to  secure  connection  with  his  said  family  phy- 
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sician  over  the  telephone  by  ringing  said  central  oflice, 
and  the  agents  or  servants  of  said  defendant  in  said  cen- 
tral office  so  negligently  conducted  themselves  in  and 
about  giving  plaintiff  said  connection  that  he  failed  to 
secure  the  same,  and  thereby  failed  to  get  in  communica- 
tion with  his  said  family  physician,  and  was  forced,  in 
order  to  procure  the  services  and  attendance  of  said 
physician,  to  leave  the  bedside  of  his  son,  and  to  walk 
and  run  all  the  way  from  his  residence,  to  wit,  about  one 
mile  and  a  half,  to  the  residence  of  his  said  family  phy- 
sician, and  during  plaintiff's  absence  his  son  died.  Plain- 
tiff was  damaged,  in  that  he  was  required  to  pay  for  the 
services  of  said  telephone,  that  he  had  to  expend  gi'eat 
physical  energy  and  exertion  in  procuring  the  presences 
of  said  physician  by  running  from  his  home  to  the  resi- 
dence of  said  physician,  one  mile  and  a  half,  that  he  suf- 
fered great  mental  anguish  because  of  not  being  able  to 
procure  said  physician  to  attend  to  his  son,  and  in  being 
absent  from  his  son  at  the  time  of  his  death,  and  that  he 
suffered  great  physical  pain  and  exhaustion  because  of 
having  to  run  for  said  doctor,  as  aforesaid,  all  of  which 
said  damages  he  claims  in  this  case.  The  plaintiff  avers 
that  said  damages  and  injury  were  caused  by  reason  and 
as  a  proximate  consequence  of  the  negligence  of  defend 
ant's  agents  or  servants  or  employees  in  and  about  con- 
ducting said  telephone  business,  to  plaintiff's  damage 
in  the  sum  aforesaid." 

Count  3:  Same  as  count  2,  down  to  and  including 
the  following  words :  ^-All  of  which  damages  he  claims 
in  this  case-' — and  adds  the  following:  "Plaintiff  avers 
that  his  said  damages  and  injuries  were  caused  by  rea- 
son and  as  a  i)roximate  consequence  of  the  negligence  of 
said  defendant  in  failing  to  have  in  the  conduct  of  its 
said  business,  reasonably  <*(>mpetent  and  efficient  em 
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ployeos  in  said  central  oflBce,  to  plaintiff's  damage  as 
aforesaid." 

Connt  4 :  '^Plaintiff  claims  of  defendant  |1,999  as 
damages,  for  that  heretofore,  to  wit,  on  July  17,  1911. 
defendant  was  engaged  in  the  business  of  operating  a 
public  telephone  system,  serving  the  public  for  hire  or 
reward  in  the  transmission  of  oral  messages  by  means 
of  telei)hony,  and  on.  the  day  and  date  afor(*said,  and 
for  a  long  time  prior  thereto,  plaintiff  was  a  patron  of 
said  defendant,  and  plaintiff  had  installed  in  his  resi- 
dence near  Cullman,  Ala.,  a  telephone  for  his  use,  and 
for  which  it  charged  him  the  sum  of  |1.50  per  month 
and  defendant  engaged  to  render  plaintiff  telephone  ser- 
vice by  giving  connection  with  all  other  phones  in  (Pull- 
man, Ala.,  and  to  connect  plaintiff's  said  telephone  with 
the  telephones  of  other  patrons  in  Cullman  county, 
when  plaintiff  called  therefor  by  ringing  said  central 
oflRce  and  requesting  that  he  be  connected  with  such 
telephone;  and  on  the  day  and  date  aforesaid,  plaintiff's 
minor  son,  one  Irving  Vinson,  was  seriously  injured, 
and  was  lying  at  plaintiff's  home,  suffering  from  his 
said  injuries,  and  in  a  very  critical  condition,  and  in 
danger  of  dying,  and  plaintiff,  through  his  wife  as  his 
agent,  had  arranged  with  his  family  physician,  who  was 
a  patron  of  defendant,  and  had  a  telephone  installed 
in  his  residence,  that  if  his  services  were  needed  to  at- 
tend plaintiff's  said  minor  son  that  he  would  be  called 
over  the  telephone  during  the  night,  and  said  physician 
had  agreed  to  answer  said  call  at  once,  and  thereupon, 
through  his  agent  or  servant,  informed  defendant's 
agents  or  servants  in  said  central  oflBce  in  Cullman, 
Ala.,  of  the  condition  of  his  said  son,  and  the  arrange- 
ments with  his  said  physician,  and  thereafter  during 
the  evening  the  condition  of  plaintiff's  minor  son  bt^ 
came  more  critical,  and,  desiring  to  call  his  said  physi- 
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ciau,  he  made  repeated  efforts  to  secure  c(nmection  with 
his  said  family  i)hy8i(ian  over  the  telephone  by  ringiiii^ 
said  central  office,  and  the  agents  or  servants  of  said 
defendant,  in  said  central  office  so  negligently  ccmduct- 
ed  themselves  in  and  alnmt  giving  plaintiff  said  connec- 
tion that  he  failed  to  seizure  the  same,  and  thereby  failed 
to  get  in  communication  with  his  siiid  family  physician, 
and  was  forcefl,-  in  order  to  procure  the  service  and  at- 
tendance of  said  physi<*ian,  to  leave  the  l)edside  of  his 
son  and  to  walk  and  run  all  the  way  from  his  residence, 
to  wit,  about  one  mile  and  a  half,  to  the  residence  of  his 
said  family  physician,  and  was  greatly  delayed  in  S(*- 
curing  the  services  of  his  said  family  physician,  and 
during  plain^tiff'S  absence  his  son  died;  and  plaintiff 
avers  that  he  was  damaged,  in  this :  He  paid  the  regu- 
lar monthly  tolls  for  the  use  of  said  phone,  that  he  had 
to  expend  great  physical  energy  in  going  after  said  do< - 
tor,  and  was  greatly  exhausted,  and  suffered  great  men- 
tal anguish  on  account  of  not  being  able  to  procure  said 
physician,  and  on  account  of  having  to  be  away  from 
his  said  son  during  his  last  illness.  Plaintiff  avers  that 
the  cause  of  action  herein  stated  grew  out  of  the  same 
subject-matter  and  state  of  facts  as  set  forth  in  the 
other  counts  of  the  complaint;  that  plaintiff's  injury 
and  damage  was  caused  by  reason  and  as  a  proximate 
consequence  of  the  bi"each  of  said  contract,  in  that  the 
said  servants,  agents,  or  employees  of  defendant  in  neg- 
ligently failing  to  make  proper  connection  with  the 
phone  of  said  physician." 

Plea  4  is  as  follows:  "There  was  a  regular  contract 
in  writing  between  plaintiff  and  defendant  whereby  d«'- 
fendant  was  requested  by  plaintiff  to  establish  at  his 
residence  a  metallic  circuit  telephone  station,  to  main- 
tain the  same  and  wires  connecting  it  with  defendant's 
exchange,  and  to  furnish  service  to  plaintiff:  and  plain- 
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tiff  agreed  to  pay  for  such  maintenance,  etc.,  the  sum 
of  |1.50  monthly,  in  advance,  from  the  1st  day  of  each 
calendar  month;  and  defendant  avers  that  said  contract 
was  breached  by  plaintiff,  in  that  he  did  not  pay,  and 
had  not  paid,  for  such  service  for  the  month  of  July, 
1911,  on  or  prior  to  said  July  17,  1911." 

The  replication  to  plea  4  that  plaintiff  was  a  patron 
of  defendant,  and  said  phone  had  been  established  in 
plaintiff's  residence  for  a  long  time,  to  wit,  six  months, 
or  more,  and  that  it  was  and  had  become  defendant's 
custom  and  practice  to  present  a  bill  for  telephone  toll 
e.ach  month,  and  plaintiff  would  pay  said  toll  within  a 
reasonable  time  thereafter;  that  this  cust(mi  and  prac- 
tice had  continued  all  during  the  time  said  phone  had 
been  established  in  plaintiff's  residence;  that  the  bill  for 
the  month  of  July,  1911,  was  presented  according  to 
said  custom,  and  plaintiff  paid  same  after  said  injury 
complained  of,  and  said  defendant  accepted  the  tolls 
therefor  and  allowed  said  phone  to  remain  in  plaintiff's 
residence,  and  continued  to  give  service  thereon  with- 
out claiming  any  breach  of  said  contract  on  account  of 
the  failure  to  pay  said  tolls  in  advance. 

Brown  &  Griffith,  for  appellant.  As  to  the  care 
and  skill  required  of  telephone  companies,  see  2  Joyce 
on  Electricity,  1166.  The  affirmative  charge  should  nev- 
er be  given  where  there  are  conflicts  in  the  evidence,  or 
where  different  reasonable  inferences  may  be  drawn. — 
IF.  U.  T.  Co.  V,  Louissell,  161  Ala.  238.  A  prima  facie 
case  was  made  out  and  cast  the  burden  on  defendant  to 
show  want  of  negligence. — 2  Joyce,  1175 ;  W.  U.  T.  Go. 
V,  MernU,  39  South.  121;  35  Ind.  427;  9  Am.  Rep.  744. 
The  breach  of  contract  was  shown  and  plaintiff  was  en- 
titled to  nominal  damages  at  least. — W.  U.  T.  Co.  v 
Wihon-,  93  Ala.  34;  Adcms  v.  Robertson,  65  Ala.  586 
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Plaintiff  was  entitled  to  show  the  condition  of  the  line 
just  previous  to  and  just  after  the  effort  to  get  service. 
—So.  Ry.  V.  Forrester,  158  Ala.  483;  N.  C.  d  St.  L.  l\ 
liingham,  62  South.  113. 

Oeorge  H.  Parker,  and  Eyster  &  Eystbr,  for  appel- 
lee. Counsel  rely  upon  the  following  authorities  in  sup- 
I)ort  of  their  contention  that  there  w^as  no  error  in  th'> 
ruling  of  the  trial  court. — AsJw  v.  DeRosett,  72  Am. 
Dec.  554;  29  Cyc.  490;  Black's  Law  Dictionary;  B.  R. 
L.  d  P.  Co.  V.  Cochrum,  60  South.  307;  Lebanon  L.  d  L. 
Tel.  Co.  i\  Lebanon.  Lbr.  Co.,  21  L.  R.  A.  115;  Middleton 
V.  W.  U.  Tel.  Co.,  62  South.  745 ;  Ross  v.  Western  Union 
Tel.  Co.,  81  Fed.  676;  Stafford  v.  Western  Umon  Tel. 
Co.,  73  Fed.  273;  aS^.  W.  Tel.  d  Tel.  Co.  v.  Solotnon,  117 
S.  W.  Rep.  215-216;  Sou.  Bell  Tel.  d  Trl  Co.  v.  Glau-^ 
son,  79  S.  E.  491;  Western  Umon  Tel.  Co.  v.  Edmund 
son,  Vol  2,  Am.  Neg.  Rep.  810;  Westei-n  Ry.  of  Ala- 
bama V.  Mnteh,  Admr.,  97  Ala.  196;  Yazoo  d  M.  V.  R 
Co.  V.  Foster,  23  South.  582. 

McCLELLAN,  J. — During  the  afternoon  of  July  17, 
1911,  the  plaintifif's  (appellant's)  17  year  old  son  was 
injured  about  the  head  by  a  fall  from  a  bicycle.  Dr. 
Baird,  plaintiff's  family  physician,  attended  the  boy 
about  4  o^clock  in  the  afternoon,  diagnosing  his  condi- 
tion to  be  the  result  of  concussion  of  the  brain.  Both 
Dr.  Baird  and  plaintiff  were  regular  subscribers,  whose 
obligation  was  to  pay  monthly,  for  residence  telephones 
with  the  defendant  company.  They  had  been  so  for 
many  months,  if  not  longer.  The  service  afforded  such 
subscribers  in  and  about  Cullman,  Ala.,  included  the 
maintenance,  day  and  night,  of  the  usual  central  office 
in  the  town,  whereby,  in  response  to  the  mechanically 
produced  fall  of  a  "drop"  on  the  central  office  switch- 
board, the  attention  of  the  operator  would  be  called 
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and  {]^ven  the  calling  phone,  and  connection  thereof 
with  the  other  phone  desired  would  be  effected.  If  the 
operator  left  the  switchboard  for  sleep  or  refreshment 
the  practice  was  to  so  order  the  switchljoard  mechanism 
as  to  cause  the  setting  off  of  a  bell  or  gong  when  the 
"drop"  fell.  This  arrangement  would  ordinarily  serve 
the  purpose  of  a  pei'sistent  and  loud  alarm. 

The  successful  operation  of  these  processes  depend, 
of  course,  upon  the  working  condition  of  the  mechanism 
and  wire  ccmnection  provided,  as  w^ell  as  upon  appro- 
priate manipulation  or  action  by  the  person  desiring  to 
call  another  person,  by  the  operative,  and  by  the  per- 
son intended  to  be  communicated  with. 

The  counts  under  which  the  evidence  was  taken  wen* 
2,  3,  and  4  as  amended.  The  first  two  declare  as  for  a 
breach  of  duty  and  are  in  tort;  and  the  last  (4)  is  for 
the  breach  of  the  contract.  The  pleas,  surviving  demur- 
rer, were  the  general  issue  numbered  1,  and  that  num- 
bered 4,  which,  though  not  addressed  to  the  counts  sep- 
aratehj,  asserted  the  breach  by  plaintiff  of  his  contract 
for  the  service  of  a  phone  in  his  residence  by  nonpay- 
ment by  a  stipulated  date  of  the  rental  sum.  Plea  2,  set- 
ting up  a  failure  to  pi*esent  the  claim  within  a  particu- 
lar period  was  stricken  on  demurrer.  In  addition  to 
a  general  traverse  of  this  plea  4,  the  plaintiff  replie<l 
that  the  custom  was,  and  had  long  been,  to  allow  pay- 
ment of  the  rental  by  a  subscriber  by  a  reascmable  time 
after  presentation  of  an  account  therefor,  and  that 
plaintiff  paid,  and  the  company  accepted  without  ques- 
tion, the  rental  sum  for  the  month  averred  in  plea  4  to 
have  been  the  occasion  of  the  breach  allege<l.  The  spe- 
cial rejoinder  to  special  replication  2  was  stricken  in  re- 
sponse to  plaintiflTs  demurrer.  The  issues  made  were 
those  raised  by  averments  of  the  counts  mentioned 
above,  of  the  plea  4,  and  of  special  replication  2. 


Digitized  by  VjOOQ IC 


188.]  OF  ALABAMA.  301 

(Vinson  v.  Southern  Bell  Tel.  &  Tel.  Oo.] 

The  court  gave  the  general  affirmative  charge,  on  the 
whole  case,  for  the  defendant  (appellee.)  The  scope  of 
the  review  here,  on  the  plaintiff's  appeal,  will  appear 
from  the  opinion. 

The  report  of  the  appeal  will  contain  counts  2  and 
3  and  amended  count  4. 

After  careful  review  of  the  entire  evidence,  the  opin- 
ion prevails  that  the  court  erred  in  giving  the  general 
affirmative  charge  requested  by  the  defendant.  There 
was  evidence,  or  inferences  fairly  deducible  from  evi- 
dence, that  required  the  jury's  solution  of  every  mate- 
rial issue  raised  by  counts  2,  3,  and  4  as  amended.  Man- 
ifestly the  affirmative  charge  was  not  defendant's  due 
on  the  theory  that  the  issues  made  by  plea  4,  the  gen- 
eral replication  thereto,  and  the  special  replication 
thereto,  were  incontrovertibly  established  in  the  evi- 
dence. 

It  is  the  duty  of  telephone  companies  maintaining 
lines  and  exchanges  for  the  purpose  of  affording  pat- 
rons the  means  of  telephonic  communications  to  exer- 
cise in  that  public  service  a  character  and  degree  of 
care  and  diligence  and  skill  commensurate  with  their 
undertaking.  All  reasonable  and  proper  means  and 
agencies  within  their  control  should  be  employed  to  se- 
cure effective,  prompt,  and  accurate  service.  The  duty 
exacted  comprehends  reasonable  and  proper  care,  skill, 
and  effort  to  afford  for  the  service  undertaken  suitable 
appliances,  instruments,  and  apparatus,  and  compe- 
tent and  skilled  servants,  agents,  and  operators.  And 
if  the  appliances,  instruments,  or  apparatus  are  defect- 
ive, or  if  the  operatives  are  incompetent  or  unskilled,  or 
if  there  is  other  negligence  in  respect  of  the  service  un- 
dertaken, liability  attaches  for  the  loss  or  damage  prox- 
mately  resulting  therefrom  to  one  entitled  to  proper, 
prompt,  and  efficient  servive.     Such  companies  are  not 
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insurers;  and  where  the  service  undertaken  is  interfer- 
ed with,  or  rendered  ineflfectual  by,  uncontrollable 
c«auses — causes  not  traceable  or  ascribable  to  negligence 
or  intentional  misconduct  in  respect  of  the  duty  assum- 
ed— such  companies  are  not  liable  for  a  tortious  breach 
of  duty.— 2  Joyce  on  Elec.  Law,  §  733. 

Where  a  telephone  company  installs  an  instrument 
through  which  it  undertakes,  for  a  consideration,  to  af- 
ford continuous  telephone  service,  or  service  during  def- 
nite  parts  of  the  day  or  night,  or  service  upon  applica- 
tion therefor  through  public  stations,  and  persons  au- 
thorized to  avail  of  the  service  pursue  the  usual  method 
to  effect  the  use  of  the  telephonic  system  so  tendered  by 
the  company,  and  the  telephone  service  so  undertaken 
to  be  afforded  is  not  given,  or  is  insufficiently  or  ineffect- 
ually afforded,  the  presumption  prima  facie  is  that  neg- 
ligence of  the  company,  or  of  its  servants  or  employees, 
is  the  cause  of  the  failure  of  the  telephone  service,  or  of 
its  inefficiency;  and  the  obligation  to  rebut  the  prima 
facie  presumption  thereupon  passes  to  the  telephone 
company ;  which  presumption  may  be  rebutted  by  proof 
that  the  cause  was  of  an  uncontrollable  nature  or  was 
unavoidable  by  the  exercise  of  due  care,  skill,  and  dil- 
igence, or  was  the  result  of  acts  for  which  the  com- 
pany was  not  responsible,  either  directly  or  in  conse- 
quence of  its  negligent  omission  to  employ  due  care  and 
skill  and  diligence  to  discover  the  effect  of  such  acts 
and  to  remove  or  repair  after  becoming  aware  thereof. 

The  application  of  the  doctrine  to  the  evidence  ad- 
duced required  the  submission  of  the  issues  to  the  jury's 
determination.  The  contract  between  plaintiff  and  this 
company  for  continuous  telephcme  service  covering  the 
time  in  question  was  shown.  There  was  evidence  tend- 
ing, at  least,  to  show :  Repeated  efforts  to  reach  the  cen- 
tral   office    by    the    usual    method    for   that    purpose, 
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through  the  operation  of  the  instrument  in  plaintiff's 
dwelling;  that  these  efforts  covered  a  period  from  about 
10  o'clock  to  near  11  o'clock,  in  the  evening;  that  no  re- 
sponse was  had  thereto  from  the  centrol  office;  that 
the  mechanism  in  the  central  office  constructed  to  direct 
the  operator's  attention  to  the  call  did  not  make  the 
call,  or,  if  it  did  so,  that  the  operator  took  no  account 
thereof,  paid  no  heed  as  she  should  have  done,  there- 
to; that  uncontrollable  causes  that  might  have  operated 
to  prevent  the  normal  effectiveness  of  the  telephonic 
mechanism  from  plaintiff's  dwelling  to  and  in  the  cen- 
tral office  did  not  intervene  on  this  occasion;  that  a  rep- 
resentative of  the  company  in  the  central  office  was  ad- 
vised, earlier  in  the  evening  of  July  17,  1911,  of  the 
probable  desire  or  necessity  for  telephonic  communica- 
tion from  plaintiff's  dwelling  to  Dr.  Baird,  another  sub- 
scriber and  the  family  physician,  in  reference  to  plain- 
tiff's son's  condition,  which  was  serious;  that  the  oc- 
casion for  such  communication  arose;  that,  the  physi- 
cian would  have  responded ;  that,  in  consequence  of  the 
failure  of  the  telephone  service  engaged  to  be  afforded 
plaintiff,  there  was  delay  in  bringing  the  physician  to 
the  be<lside  of  the  son;  that,  in  further  consequence,  the 
father,  beting  greatly  alarmed  at  the  obviously  serious 
symptoms  manifestefl  by  the  stricken  son,  went  afoot 
to  bring  the  physician ;  that  the  distance  from  his  home 
to  the  physician's  home  was  approximately  a  mile  and 
a  half;  that  he  traveled  rapidly;  that  when  he  arrived 
at  the  home  of  the  physician,  he  was  "exhausted" ;  that 
he  and  the  physician  returned  afoot  to  the  bedside  of 
the  son ;  and  that  when  they  had  reached  a  point  near 
the  plaintiff's  home  they  were  advised  that  the  son  was 
dead. 

If  the  failure  of  the  service  was  found  by  the  jury  to 
have  resulted  from  negligence  on  the  part  of  the  corn- 
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})any,  or  of  its  employees,  and  if  the  contract  for  tele- 
phone service  was  not  breached,  as  averred  in  plea  4, 
the  plaintiff  was  at  least  entitled  to  recover  nominal 
damages  for  the  breach  of  contract,  or  for  breach  of  the 
duty  arising  out  of  the  contract,  for  telephonic  service, 
but  also  such  actual  damages  as  he  suffered  in  conse- 
quence thereof. 

It  cannot  be  afflnned,  as  a  matter  of  law,  that  the  phy- 
sical effort  expended  by  plaintiff  to  secure  the  physician 
— an  effort  that  proper  telephonic  service  and  communi- 
cation would  have  rendered  unnecessary — was  only  a 
mental  disturbance  or  discomfiture.  'Injury  to  the  per- 
son" is,  we  doubt  not,  synonymous  with  bodily  hurt, 
bodily  harm.  Great  physical  effort  may  be  immediately 
productive  of  that  character  of  hurt  or  hann.  If  such 
effort  produces  physical  exhaustion,  it  is  open,  at  least, 
to  be  concluded  that  bodily  harm  or  hurt  has,  though 
not  visibly  manifested  in  impaii*ed  physique,  resulted. 
Such  a  draft  upon  vital  organs  may  pro<luce  direct  ef- 
fects hurtful,  harmful  to  the  physical  man,  to  the  per- 
son. It  has  never  been  supposed  that  only  permanent 
injuries  were  injuries  to  the  person ;  nor  that  only  vis- 
ible injuries  or  injuries  suscei)tibh»  of  being  discovered 
or  known  through  any  of  the  five  senses  of  another  ob- 
.serving  the  person  alleged  to  have  suffere<l  injury  were 
injuries  to  the  person.  The  absence  of  some  sort  of  phy- 
sical manifestation  of  injury  to  the  person  is,  of  coui-se, 
evidence  of  the  absence  of  such  injury;  and,  in  cases 
where  the  injury  claimed  is  of  the  obvious,  one  way  or 
the  other,  such  evidence  is  of  coui'se  conclusive.  It  was 
a  jury  questicm  on  the  evidence  here  whether  the  physi- 
cal effort  exi)onded  by  plaintiff  resulted  in  injury  to  his 
l)ers(}n;  and,  if  so,  mental  distress  suffered  in  conse- 
quence of  the  delay  in  communicating  with  the  physi- 
cian and  in  consecpience  of  the  physician's  absence  after 
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he  could,  and  probably  would,  have  arrived  at  the  bed- 
side before  the  death  of  plaintiff's  son  was,  if  shown,  an 
element  for  which  damages  might  be  awarded,  the  rela- 
tionship between  plaintiff  and  person  to  be  attended  by 
the  physician  being  such  as  to  allow  the  jury  to  draw 
the  inference  of  mental  distress  on  that  account  ( W.  U. 
Telegraph  Co.  v.  Henderson,  89  Ala.  510,  7  South.  419, 
18  Am.  St.  Rep.  148) ;  provided  the  testimony  tending 
to  show  notice  to  the  company's  agent  or  servant  of  the 
likelihood  that  a  call  for  the  physician  that  night  would 
be  made  over  the  telephone  was  credited  by  the  jury. 

Any  evidence,  such  as  satisfactory  use  and  service* 
ableness  of  the  mechanism  and  line  of  which  plaintiff 
was  entitled  to  be  served,  during  the  evening  of  the  son's 
death  and  during  the  next  morning,  should  have  been  re- 
ceived as  tending  to  show  the  condition  of  the  mechan- 
ism and  the  line. 

If  the  mechanism  and  line  were  in  working  condition 
shortly  before  and  after  the  occasion  in  question,  it  was 
evidence,  in  connection  with  the  other  evidence,  to  go 
to  the  jury  upon  th^  issues  of  neglect  by  the  operative 
in  respect  of  attention  to  the  service  the  company  had 
engaged  to  afford. 

Under  the  issues  made  by  the  pleadings,  the  plaintiff 
should  have  been  allowed  to  recite  his  view  of  the  full 
conversation  with  the  company's  manager  (Cassels) 
when  he  paid  the  rental  for  the  month  of  July ;  but  any 
statements  then  made  by  the  manager  could  not  be  re- 
ceived for  the  purpose  of  showing  the  qualification  of 
the  operative  in  charge  on  the  night  in  question. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Sayrb  and  db  Grappbnrbd,  JJ., 
concur. 
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Birmingham  Railway,  Light  &  Power  Co.  t;. 

Roach. 

Injury  to  Pdssenger. 

(Decided  June  30,  1914.    66  South.  82.) 

1.  Husband  and  Wife;  Injury  to  Wife;  Recovery  by  Husband. — 
A  husband  deprived  of  the  society  and  services  of  his  wife  on  ac- 
count of  injury  to  her  by  the  wrongful  act  or  omission  of  another 
may  recover  compensatory  damages  therefor,  but  he  cannot  recover 
for  the  injury  itself;  hence,  a  complaint  by  the  husband  in  such  a 
case  he  need  not  itemize  the  particular  injuries  inflicted  on  the  wife. 

2.  Evidence;  Admissibility;  Self-Serving  Declaration. — In  an  action 
by  the  husband  for  damages  for  the  loss  of  the  services  and  society 
of  his  wife  on  account  of  injuries  to  her,  the  testimony  of  the  wife 
that  she  did  her  household  work  before  the  injury,  but  was  unable 
to  perform  such  service  afterward,  was  not  inadmissible  as  a  self- 
serving  declaration. 

3.  Appeal  and  Error;  Review;  Objection  Below. — Where  no  objec- 
tion was  seasonably  Interposed  in  the  trial  court  to  questions  pro- 
pounded to  a  witness,  and  responsive  answers  thereto,  such  objec- 
tion cannot  be  considered  on  appeal. 

4.  Damages;  Wife;  Loss  of  Service;  Evidence. — Evidence  of  the 
service  performed  by  the  wife  for  her  husband  before  her  injury, 
and  that  she  was  unable  to  perform  such  service  thereafter,  was 
admissible  in  an  action  by  the  husband  for  damages  for  the  loss  of 
the  society  and  services  of  his  wife. 

5.  Same. — Where  a  witness  testified  that  she  was  intimately  ac- 
quainted with  the  wife,  and  that  her  health  appeared  to  be  excellent,  . 
and  that  she  was  very  active  before  her  injury,  it  was  competent           1 
for  such  witness  to  testify  further  that  she  had  never  known  of  the 
wife  to  complain  of  a  headache  or  be  in  bed  a  day. 

6.  Same. — It  was  proper  to  admit  the  testimony  of  a  physldan 
who  attended  the  wife  that  she  suffered  pain,  the  action  being  by 
the  husband  for  damages  for  loss  of  service  and  society  of  his  wife. 
because  of  Injuries. 

7.  Same. — It  was  competent  for  plaintiff  to  testify  as  to  mani- 
festations of  pain  by  his  wife,  and  the  duration  of  the  condition,  on 
the  question  of  the  loss  suffered  by  him  from  her  injury. 

8.  Can-icrs;  Passengers ;  Instructions. — Where  the  action  was  by 
the  husband  for  damages  for  the  loss  of  society  and  services  of  his 
wife  because  of  injuries  received  in  alighting  from  a  street  car,  and 
there  was  evidence  from  which  it  might  be  inferred  that  defendant 
was  negligent  in  prematurely  starting  the  car,  although  the  starting 
was  properly  done,  a  charge  asserting  that  it  is  not  negligence 
for  those  in  charge  of  a  car  to  start  the  same  in  a  proper  manner, 
while  a  passenger  Is  inside  of  the  car  walking  towards  the  door, 
was  properly  refused. 
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Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

Action  by  J.  T.  Roach  against  the  Birmingham  Rail- 
way, Light  &  Power  Company,  for  damages  for  loss  of 
service  and  society  of  his  wife  by  injuries  inflicted  by 
defendant  upon  her  while  a  passenger.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

The  complaint,  after  stating  the  relation  existing  be- 
tween plaintiff's  wife  and  defendant  and  between  plain- 
tiff and  plaintiff's  wife,  alleges  that  defendant  so  negli- 
gently conducted  itself  in  or  about  the  carriage  of  plain- 
tiff's said  wufe  as  a  passenger  on  said  car  that,  as  a  prox- 
imate consequence  of  said  negligence,  plaintiff's  wife 
was  injured  (here  follows  catalogue  of  injuries),  and, 
as  proximate  consequence  of  said  injuries  to  his  said 
wife,  plaintiff  lost  the  services  and  society  of  his  said 
wife  for  a  long  time,  and  was  rendered  likely  for  a  long 
time  to  continue  to  lose  the  services  and  society  of  his 
said  wife,  and  the  services  and  society  of  his  said  wife 
were  rendered  permanently  of  less  value  to  plaintiff,  and 
plaintiff  was  put  to  great  trouble,  inconvenience,  and 
expense  for  medicine,  medical  attention,  care,  and  nurs- 
ing in  or  about  his  efforts  to  heal  and  cure  the  injuries 
of  his  said  wife.  The  demurrers  raise  the  proposition 
that  it  does  not  appear  what  duty  defendant  owed  plain- 
tiff, or  wherein  or  how  defendant  violated  such  duties, 
if  any  was  owing,  does  not  constitute  negligence  as  a 
matter  of  law,  does  not  appear  what  was  the  proximate 
cause  of  the  injury  to  plaintiff's  wife;  her  injuries  are 
not  sufficiently  described;  plaintiff's  injuries  are  not 
sufficiently  described. 

Assignments  of  error  referred  to  are  as  follows :  (14) 
Overrnling  appellant's  objection  to  the  following  ques 
tion  propounded  to  appellee  by  his  counsel :    "From  the 
time  she  was  hurt,  from  the  time  you  found  her  in  bed 
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there  on  the  25th  of  October,  1912,  from  that  day  on, 
has  she  been  able  to  attend  to  that  work — household 
work — well,  has  she  done  it?" 

(15)  Repetition  of  former  question,  "Well,  has  she 
done  it?" 

(9)  Question  to  Mrs.  Annie  Faulkner:  "What  condi- 
tion was  Mrs.  Roach  in  when  you  left?"  Answer: 
"Still  suifering  from  her  side,  when  I  went  home  to 
send  a  hot  water  bottle  over  there  to  use  on  her  side." 

(10)  To  same  witness:  "Is  it  your  best  judgment 
that  Mi's.  Roach  has  ever  regained  her  perfect  health 
you  say  she  had  before  she  was  hurt?"  Answer :  "Don't 
get  about  like  she  did  before  the  accident." 

Unnumbered  charge  set  out  in  sixteenth  assignment: 
It  is  not  negligence  for  those  in  charge  of  a  street  car 
to  start  the  same  in  a  proper  manner  while  a  passen- 
ger is  inside  the  car,  walking  towards  the  door. 

Tillman^  Hradlby  &  Morrovst^  and  John  S.  Stonb^ 
for  appellant.  The  court  should  have  sustained  demur- 
rers to  the  first  count  of  the  complaint. — City  D.  Co,  v. 
Henry,  139  Ala.  165;  16  Enc.  P.  &  P.  377.  It  is  incom- 
petent for  the  wife^  to  testify  that  she  did  her  housework 
before  the  accident,  but  could  not  do  it  afterwards. — 
B.  It.  L.  d  P,  Co.  V.  Cochran,  60  South.  309;  Pope  v. 
mate,  168  Ala.  43;  Marsh  v.  Frurk,  56  South.  112.  Ap- 
pellant was  not  entitled  to  any  compensation  for  })ain 
suffered  by  his  wife,  and  the  court  w^s  in  error  in  ad- 
mitting evidence  thereof. — Phillips  v.  Kelly,  29  Ala. 
634 ;  L.  &  N,  v.  Perkins,  165  Ala.  472.  The  charge  re- 
quested should  have  been  given. — B.  R.  L.  <€  P.  Co.  v. 
Parker,  156  Ala.  252;  Mobile  L.  d  R.  R.  Co,  v.  Bell,  153 
Ala.  90. 

Harsh,  Bbddow  &  Fitts,  for  appellee.  While  the 
husband  may  not  sue  for  the  injury  itself,  he  has  the 
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right  of  action  against  the  wrongdoer  for  the  loss  of  the 
service  and  society  of  his  wife,  because  of  the  injury. 
It  is  not  necessary,  therefore,  that  the  complaint  par- 
ticularize the  injury. — B'ha/ni  Southern  v.  Lintner,  141 
Ala.  420;  So.  Ry,  v,  Crowder,  135  Ala.  418;  10  Enc.  P. 
&  P.  207.  On  these  authorities,  it  must  be  held  that 
there  was  no  error  in  the  admission  of  evidence.  Objec- 
tions must  be  seasonably  interposed  in  the  trial  court 
before  they  can  be  considered  on  appeal. — Mississippi 
L.  Co.  V.  Smith,  152  Ala.  540;  Creel  v.  Keith,  148  AM. 
233.  The  extent  and  severity  of  the  injuries  to  the  wife 
were  directly  involved  in  ascertaining  the  extent  of  the 
husband's  loss  and  deprivation. — B.  R.  L.  d  P.  Co.  iv 
Lavender,  158  Ala.  434,  and  authorities  supra.  The 
charge  assumed  that  the  car  was  properly  started  and 
was  also  abstract. — So.  Ry.  v.  Weatherlow,  164  Ala.  151 ; 
B.  R.  L.  &  P.  Co.  V.  Lavender,  supra. 

McCLELLAN,  J. — This  action  by  the  appellee 
against  the  appellant  is  for  damages  resulting  to  him 
(the  husband)  in  consequence  of  the  injury  of  the  wife 
while  a  passenger  on  the  defendant's  street  railway. 
Where,  through  the  wrongful  or  negligent  act  or  omis- 
sion of  another,  a  husband  suffers  deprivation,  in  re- 
spect of  the  society  and  services  of  his  wife,  he  may  re- 
cover compensatory  damages  therefor;  but  not  for  the 
injury  itself. — Sou.  Ry.  Co.  v.  Crowder,  135  Ala.  418, 
33  South.  335;  Birmingham  Ry.  Co.  v.  Lintner,  141  Ala. 
420,  38  South.  363,  109  Am.  St.  Rep.  40,  3  Ann.  Cas.  461. 
The  complaint  accorded  in  its  averments  with  a  suffi- 
cient statement  of  plaintiff's  assertion  of  a  right  to  com- 
pensation under  the  doctrine  stated.  The  demurrer  was 
properly  overruled.  There  is  no  occasion,  in  such  cases, 
to  define  or  itemize  the  particular  injuries  suffered  by 
the  wife.     The  rule  is  quite  different  where  the  imme- 
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diate  subject  of  the  action  is  the  injury  to  the  plaintiff, 
as  was  the  case  in  City  Delivery  Co.  v.  Henry,  139  Ala- 
IBS,  34  South.  389. 

The  wife  of  the  plaintiff  was  examined  as  a  witness  in 
his  behalf,  and  testified  to  her  physical  injury  in  con- 
sequence of  the  sudden  movement  of  the  car,  while  sta- 
tionary, at  a  time  when  she,  a  passenger,  was  moving 
down  the  aisle  of  the  car  preparatory  to  alighting  there- 
from at  a  regular  place  for  the  discharge  of  passengers. 
She  described  her  injuries  and  how  they  were  inflicted. 
She  further  testified  that  she  was  well  and  strong  up 
to  the  time  of  this  injury;  that  she  had  not  been  well 
since  that  time ;  and  that  up  to  that  time  she  "was  doing 
the  biggest  part  of  my  (her)  housework,  for  my  (her) 
husband  and  family."  PlaintiflPs  counsel,  at  this  stage 
of  the  examination,  propounded  the  following  question 
to  the  witness :  "Well,  after  that  were  you  able  to  do 
your  housework,  or  did  you  do  it?"  The  objection's 
grounds,  addressed  to  the  question  as  a  whole  and  then 
to  each  alternative  of  it  separately,  embraced  these 
grounds :  That  a  conclusion  was  sought  thereby ;  that 
it  sought  to  elicit  testimony  of  an  inadmissible  self-serv- 
ing character.  Comprehended  in  the  violated  right  and 
consequent  losses  for  which  a  husband,  in  such  cases, 
is  entitled  to  be  compensated  are  deprivation,  because  of 
injury  wrongfully  inflicted  upon  the  wife,  or  services 
which  the  wife  formerly  customarily  rendered  the  hus- 
band in  the  household.  Legal  evidence  to  show  such 
deprivation  is  necessarily  material  and  relevant.  The 
manifest  object  of  the  quoted  question  was  to  afford  evi- 
dence to  establish  that  element  of  recoverable  damage, 
if  the  plaintiff  was  otherwise  entitled  to  recover.  So 
the  question,  if  objectionable  at  all,  must  have  been  on 
account  of  its  form  rather  than  of  it«  substance.  It  is 
obvious  that  the  latter  alternative  thereof  called  for  a 
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fact,  viz.,  did  you,  after  the  injury  in  question,  do  house- 
hold work,  which,  she  had  just  testified,  she  had  thereto- 
fore done  in  the  larger  proportion.  It  is  insisted  that 
the  ruling  in  Cockrum's  Case,  182  Ala.  549,  60  South. 
304,  309,  to  the  effect  that  a  similar  character  of  evi- 
dence was  objectionable  because  possible  of  being  self- 
serving,  should  be  held  for  authority  in  support  of  the 
latter  ground  of  the  objection.  The  pertinent  statement 
made  in  that  case  (Cockrum)  has  been  reconsidered  by 
the  full  bench.  The  statement  there  was  not  decisive  of 
the  result  of  that  appeal.  Our  conclusion  now  is  that  it 
is  unsound.  The  testimony  there  considered  and  that 
now  under  review  was  evidential  of  a  material  fact  with- 
in the  issues  of  the  trial.  Whether  the  injured  party 
did  or  did  not,  after  and  because  of  the  injury  com- 
plained of,  perform  work  or  services  theretofore  custo- 
marily performed  was  a  fact  exempt  from  denial  of 
proof  because  self-serving.  Any  witness,  whether  the 
party  or  not,  who  knows  the  fact,  is  competent  to  tes- 
tify that  after  the  injury  the  injured  party  did  not  per- 
form the  work  or  services  theretofore  customarily  per- 
formed. If  the  adversary  party  conceives  that  the  in- 
ability to  perform  such  work  or  services,  after  and  be- 
cause of  the  injury,  was  feigned,  it  is  the  office  of  cross- 
examination  or  the  adduction  of  countervailing  evi- 
dence to  bring  before  the  jury  the  basis  for  that  view 
The  court  did  not  err  in  allowing  the  question  quoted 
above.  Upon  like  considerations  assignments  number- 
ed 14  and  15  are  without  merit 

Appellant  can  take  nothing  by  the  motions  to  exclude 
these  statements,  pertinent  to  Mrs.  Roach's  condition 
in  respect  to  health  and  activity,  before  her  injury,  of 
the  witness  Mrs.  Faulkner,  who  was  examined  on  inter- 
rogatories: "I  never  knew  her  even  complain  of  a 
'  -  Ml  ache.     ♦     ♦     •     Never  knew  her  to  be  in  bed  a 


Digitized  by  VjOOQ IC 


312  SUPREME  COURT  IVol. 

[Birmingham  Railway,  Light  &  Power  CJo.  v.  Roach.] 

day."  This  witness  had  already  testified  that  she  had 
been  intimately  acquainted  with  Mrs.  Roach,  and  that 
her  health  appeared  to  be  excellent,  and  that  she  was 
very  active.  The  responses  quoted  were,  in  effect  large- 
ly, if  not  entirely,  afflrmatory  of  what  she  had  already 
testified.  But,  aside  from  that,  those  responses,  by  an 
intimate  acquaintance  and  neighbor  of  the  subject  of 
the  inquiry,  were  no  more  than  a  negatively  expressed 
affirmation  of  Mrs.  Roach's  freedom  of  a  particular 
trouble  and  her  exemption  up  to  that  time  of  any  con- 
fining malady-^facts  which,  if  she  knew  them,  the  wit- 
ness might  have  testified. 

The  other  two  questions  set  forth  in  the  ninth  and 
tenth  assignments  of  error,  with  the  responsive  answers 
made  thereto,  cannot  avail  appellant,  for  that  objec- 
tions to  the  interrogatories  were  not  seasonably  inter- 
posed. 

The  motion  to  exclude  the  testimony  of  Dr.  Copeland, 
the  physician  attending  Mrs.  Roach,  wherein  he  testi- 
fied to  pain  having  been  suffered  by  her,  was  properly 
overruled. — Ecklcs  v.  Hates,  26  Ala.  055;  IHrminyhnm 
Ry.  Co.  V.  Hale,  90  Ala.  8,  8  South.  142,  24  Am.  St.  R(^p. 
748. 

The  questions  to  the  plaintiff',  as  a  witness,  whereby 
it  was  sought  to  show  his  wife's  expression,  or  manifes- 
tations of  pain  when  turned  by  him  in  bed,  to  which  she 
was  confined,  and  to  the  duration  of  her  condition  so 
as  to  require  her  movement  by  the  use  of  the  sh(»et,  wei*e 
not  objectionable.  The  evidence  they  elicited  was  im- 
mediate in  its  bearing  upon  the  primary  inquiry  of 
basis  for  the  loss  alleged  to  have  been  suffered,  in  con- 
sequence of  her  injury,  by  the  husband. — Birmingham 
Ry.  Co.  V.  Lintner,  supra;  Ecklcs  v.  Bates,  supra. 

Charge  4,  given  at  the  instance  of  defendant,  removed 
any  possible  prejudice  to  defendant  by  reason  of  the 
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refusal  of  the  charge  set  out  (unnumbered)  in  the  six- 
teenth assignment  of  error.  Hut,  aside  from  that,  the 
charge  which  purports  to  announce  a  general  rule  can- 
not be  approved  where  negligence  might  be  imputed 
from  the  premature  starting,  though  properly  done,  of 
a  car  in  which  a  passenger  may  be  moving  with  the 
rightful  purpose  to  alight  therefrom. 

The  assignments  of  error  insisted  upon  in  brief  are 
without  merit.    The  judgment  is  affirmed. 

Affirmed.    All  the  Justices  concur. 


Walker  v.  TiUis. 

Trespass  and  Trocer. 

(Decided  Juue  30,  1914.    (JO  South.  54.) 

1.  Trttipans;  I'arty  Entitled  to  tSue. — Oue  not  in  imssession  nor 
entitled  to  i>ossessiou  cannot  maintain  trespass  quare  clausem  for 
tlie  wrongful  removal  of  fixtures  placeil  on  real  estate  by  a  lessee 
and  his  sub-lessee. 

2.  Landlord  and  Tenant;  Removal  of  iStrueture;  Liability, — Where 
tlie  owner  of  practically  all  the  stock  of  a  traction  company,  which 
held  as  sub-lessee,  an  amusement  parlc.  directed  the  manager  to 
remove  fixtures,  but  not  to  remove  or  disturb  any  of  the  buildings, 
and  did  not  give  any  directions  for  the  removal  of  a  track  In  the 
park,  he  was  not  liable  for  the  act  of  the  manager  in  removing  or 
disturbing  the  buildings,  and  in  removing  the  tracks,  and  his  mere 
knowledge  of  the  removal  of  the  track  was  not  sufficient  to  render 
him  liable  personally. 

3.  Fixtures;  Removal;  Action;  Waatv. — An  action  in  the  nature  of 
waste  lies  for  the  wrongful  removal  of  fixtures  by  a  tenant  which 
results  in  injury  to  the  reversion,  and  the  landlord  may  anply  for 
an  injunction  before  the  removal. 

4.  tiame;  Right  of  Lessee. — In  the  absence  of  any  provision  in  the 
lease  to  the  contrary  a  sub-lesse<'  of  an  amusement  park  may  remove 
amusement  devices  erected  by  it.  if  removable  without  serious  injury 
to  the  freeliold,  and  made  during  the  term. 

5.  Same;  Lease;  Constntction;  Trade  Fu-turcs. — A  provision  in  the 
lease  of  an  amusement  park  that  after  the  expiration  of  the  term 
the  lessor  may  repossess  himself,  and  that  all  improvements  ere<*te<l 
on  the  land  during  the  lease  shall  revert  to  him.  and  that  the  land 
with  improvements  shall  revert  within  thirty  days  after  non-payment 
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of  rent  at  maturity,  the  failure  to  perform  other  conditions  on  giving 
notice  will  not  authorize  the  lessor  to  prevent  the  removal  by  the 
lessee  or  the  sub-lessee  of  trade  fixtures;  the  word  "improvement" 
being  confined  to  alterations,  repairs,  or  improvements  on  the  prem- 
ises not  including  articles  in  their  nature,  chattels. 

6.  Same;  Trade  Fixtures. — Mere  machines  or  trade  fixtures  in  the 
nature  of  chattels,  capable  of  l^eing  detached  without  material  injury 
to  the  freehold,  may  be  removed  by  the  lessee  or  his  sub-lessee  during 
the  term ;  the  machines  or  trade  fixtures  having  been  erected  by  the 
lessee  or  his  sub-lessee  as  fixtures. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Aemstbad  Bbown. 

Action  in  trespass  and  in  trover  by  Bessie  W.  Walker 
against  Richard  Tillis.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    AfiBrmed. 

The  following  is  the  lease  contract  referred  to  as  at- 
tached to  the  complaint: 

This  agreement  made  and  entered  into  this  10th  day 
of  June,  1912,  by  and  between  Bessie  W.  Walker  and 
Hal  T.  Walker  of  the  city  of  Montgomery,  parties  of 
the  first  part,  and  Frances  E.  Ayres  of  the  same  place, 
party  of  the  second  part,  witnesseth:  That  the  said 
parties  of  the  first  part  have  this  day  leased  to  the  party 
of  the  second  part  for  a  term  of  twenty  years  said  lease 
commencing  on  January  1,  1902,  and  ending  on  De- 
cember 31,  1921,  81  acres  of  land  owned  or  controlled 
by  said  first  parties  [here  follows  description  of  the 
land]  conditioned  as  follows:  (1)  That  the  party  of 
the  second  part  shall  only  cut  down  from  said  land 
such  shnibbery  or  forest  timber  under  4  inches  in 
diameter  as  he,  in  his  judgment,  may  wish  to  cut  for 
the  purpose  of  beautifying  said  land  for  park  purposes, 
and  all  timber  cut,  together  with  all  dead  timber  now 
on  said  land,  and  all  such  timber  as  may  have  been  cut 
on  said  land  before  the  signing  of  this  lease  by  the  par- 
ty of  the  second  part,  shall  remain  the  property  of  the 
said  party  of  the  first  part,  and  said  parties  of  the  first 
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parts,  their  agents  or  attorney,  shall  have  free  access 
to  the  park  for  the  purpose  of  removing  same  at  any 
time.  (2)  Said  land  shall  be  used  only  for  park  pur- 
poses and  a  pleasure  resort  during  the  life  of  this  lease. 
(3)  At  the  expiration  of  this  lease,  the  second  party 
agrees  that  the  said  first  parties  shall  have  the  right 
to  enter  into  and  upon  said  land,  and  repossess  them- 
selves thereof,  and  all  improvements  of  whatever 
kind  and  nature  erected  upon  said  land  during  the  life 
of  this  lease  shall  revert  to  the  first  parties  hereto  and 
become  their  property  in  fee  simple  without  process  of 
law.  (4)  That  for  and  in  consideration  of  said  lease 
for  said  lands  the  second  party  hereby  binds  himself, 
his  executors,  administrators,  and  assigns,  to  pay  to 
the  first  parties  the  sum  of  f400  per  annum,  payable 
quarterly,  as  rent  for  said  land,  and  has  executed  his 
several  promissory  notes  therefor.  (5)  That  in  case  of 
failure  upon  the  part  of  the  second  party  hereto  to  pay 
said  rent  when  the  same  becomes  due  within  30  days 
thereafter,  or  to  perform  any  of  the  other  conditions 
or  stipulations  of  this  lease  after  having  been  given  10 
days  written  notice  of  his  failure  to  do  so  by  the  said 
parties  of  the  first  part,  then  the  land  and  all  the  im- 
provements thereon  at  the  option  of  first  parties  shall 
revert  to  and  become  the  property  of  the  said  first  par- 
ties. (6)  Nothing  in  this  lease  shall  be  so  con- 
strued as  to  prevent  the  parties  of  the  first  part  from 
granting  a  right  of  way  by  deed  or  lease  through  any 
part  of  said  leased  land  for  street  railway  piirpos(»s. 

W.  A.  GuNTEE^  and  A.  A.  Evans,  for  appellant.  Til- 
lis  came  in  under  Ayers,  who  rented  from  Walker,  and 
hence,  could  not  dispute  the  title.  Plaintiff  proved  her 
case  fully,  leaving  open  only  the  dispute  whether  or  not 
the  articles  could  be  regarded  as  improvements  of  some 
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kind  or  other,  which  were  erected  and  placed  upon  the 
demised  premises.  That  they  were  improvements  with- 
in the  term  of  the  lease,  see  1  Atl.  623;  16  How.  220; 
29  Barb.  363;  2  M.  &  G.  727;  47  N.  Y.  Supp.  1102;  18 
Com.  Bench,  893;  137  N.  Y.  163;  13  Atl.  523;  74  Tex. 
605;  97  Mass.  279;  IJ.  &  H.  436;  2  H.  &  C.  777;  L.  R. 
1  K.  B.  87;  7  Port.  106;  Johnson  v.  E,  M.  &  T.  Co.,  129 
Ala.  515;  Broddus  v.  Smith,  121  Ala.  335.  The  coven- 
ant is  to  be  construed  most  strongly  against  the  cove- 
nantor.— Nelson  v.  Manning,  53  Ala.  549;  Chdnibers 
t?.  Ringstaff,  69  Ala.  140. 

Ray  Rushton  and  M.  W.  Williams^  for  appellee. 
The  articles  removed  were  fixtures  and  not  improve- 
ments, within  the  terms  of  the  lease. — 19  Cyc.  1047, 
1058,  1061,  1062;  84  Am.  St.  Rep.  884.  Before  the  ex- 
piration of  a  lease  the  tenant  may  remove  improvements 
made  by  him  in  aid  of  his  trade,  or  for  ornament  or 
more  convenient  use  of  the  premises. — 19  Cyc.  1065; 
55  Fed.  229;  44  Atl.  1024;  102  Mass.  201;  142  U.  S. 
396;  4  Lea  333;  48  Pac.  172;  116  Mass.  155.  The  trac- 
tion company  would  not  have  lost  its  property  even  if 
j  it  had  entered  upon  the  lands  without  any  contract 

'  whatever.— Jones  v.  N,  0.  ct  /S.  R,  R.  Co.,  70  Ala.  227. 

For  a  proper  construction  of  the  contract,  see  Hill  o. 

Toiviusend,  69  Ala.  287. 
I 

j  MAYFIELD,  J. — ^Appellant  sued  appellee    in    tres- 

I  pass  and  in  trover,  claiming  |50,000  damages  for  that 

I  the  defendant  willfully  and  maliciously  tore  down  and 

carried  away  improvements  consisting  of  houses  and 
parts  of  houses  and  fixtures  and  other  improvements 
attached  to,  and  forming  parts  of,  realty  belonging  to 
the  plaintiff;  the  count  in  trover  adding  that  the  plain- 
tiff had  converted  the  same  to  his  own  use. 
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Count  1  was  in  trespass,  and  claimed  f  10,000  as  ac- 
tual damages  for  value  of  the  structures  torn  down, 
and  f 40,000  as  punitive  damages  for  malicious  inujry 
and  destruction  of  the  property. 

The  second  count  claimed  damages  only  for  a  willful 
and  malicious  trespass  committed  upon  the  plaintiff's 
freehold  by  the  demolishing  and  tearing  down  of  the 
property,  and  the  removal  of  the  same. 

The  third  count  was  in  trover  for  conversion  of  the 
fixtures  and  improvements  after  they  were  severed  from 
the  freehold. 

The  fourth  count  claimed  damages  mei-ely  for  the  ma- 
licious tearing  down  and  removal  of  the  property  men- 
tioned, which  was  a  part  of  and  attached  to  the  realty. 

The  fifth  count  was  like  the  fourth,  but  added  that 
the  wrongful  act  of  the  defendant  was  an  injury  to  the 
freehold. 

Counts  1  and  4,  by  appropriate  averments,  refer  to, 
and  attach  as  exhibits  thereto,  a  certain  lease  contract 
made  by  the  plaintiff  with  one  Prances  E.  Ayres,  which 
contract  the  reporter  will  set  out  in  full.  This  contract 
was  subsequently  assigned  by  Ayres  to  the  defendant, 
Til  lis,  who  subsequently  transferred  his  interest  in  the 
premises  to  the  Montgomery  Amusement  Company, 
which  company  used  the  premises  for  two  or  three  years 
as  an  amusement  park.  The  stock  of  said  company  was 
subsequently  acquired  by  another  corporation,  the 
Montgomery  Street  Railway  Company,  which  was  there- 
after consolidated  with  the  Montgomery  Traction  Com- 
pany, and  this  last-named  corporation  operated  the 
park  until  the  spring  of  1909.  The  wrongs  and  inju- 
ries hereinafter  complained  of  occurred  during  the 
month  of  July,  1909. 

At  the  time  of  the  original  lease  by  the  plaintiff*  to 
Ayres  the  lands  consisted  mainly  of  swamp  and  wood- 
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lands,  which  were  later  developed  into  a  pleasure  re- 
sort. 

Prior  to  the  spring  of  1909  "there  were  built  on  the 
premises,  by  the  tenants,  the  following  buildings:  A 
dining  hall,  a  street  railway  station,  a  theater,  a  danc- 
ing pavilion,  a  skating  rink,  barbecue  pits,  a  billiard 
room,  and  a  bowling  alley  building.  There  were  also 
installed  at  the  said  park,  by  the  tenants,  several  de- 
vices used  solely  for  the  amusement  and  entertainment 
of  the  visitors  and  patrons  of  the  park.  They  were  com- 
monly know^n  as  ^amusement  devices,'  and  among  them 
were  the  following :  A  *merry-go-round,'  a  ^roller  coast- 
er,' a  'Hale's  touring  car,'  a  ^revolving  swang,'  and  a 
'bowling  alley.' " 

This  park  and  pleasure  resort  was  connected  on  the 
southwest  with  the  city  of  Montgomery  by  a  street  elec- 
tric railroad,  touching  it  on  the  southwest  corner,  oper- 
ated bv  the  said  Montgomery  Street  Railroad  Compa- 
ny, owned  in  whole  or  in  larger  part  by  the  said  Rich- 
ard Tillis. 

There  w^as  evidence  to  show  that  afterwards  a  rival 
electric  railroad  company  was  organized  and  operat- 
ed against  the  said  Montgomery  Street  Railroad  Com- 
pany. This  company  obtained  from  the  plaintiflF  a  right 
of  way  for  an  electric  railroad  into  said  park,  as  shown 
by  a  deed  executed  by  the  plaintiff  and  her  husband  to 
the  said  traction  company. 

The  only  connection  that  the  defendant  is  shown  to 
have  had  with  the  amusement  park,  or  with  the  wrongs 
and  injuries  complained  of,  is  that  he  purchased  the  in- 
terest of  Ay  res  in  the  lease,  and  subsequently  assigned 
it  to  the  amusement  company,  which  was  absorbed  by 
the  Montgomery  Street  Railroad  Company,  which,  in 
turn,  was  consolidated  with  the  Montgomery  Traction 
Company,  and  that  the  defendant,  Tillis,  owned  practl- 
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cally  all  the  stock  of  the  new  corporation,  and  that 
after  the  consolidation  of  the  two  companies,  and  until 
the  spring  of  1909,  the  park  was  operated  by  the  Mont- 
gomery Traction  Company. 

During  the  spring  of  1909,  the  patronage  of  the  park 
having  almost  ceased  on  account  of  mosquitoes  and  ma- 
laria at  the  park,  the  defendant,  Tillis,  had  a  conversa- 
tion with  Ginnivan,  the  manager  of  the  traction  compa- 
ny, in  which  conversation  Tillis  stated  to  Ginnivan 
that  he  (Tillis)  thought  it  would  be  better  to  discon- 
tinue Electric  Park  and  build  up  Pickett  Springs,  an- 
other pleasure  resort  of  the  Montgomery  Traction  Com- 
pany, and  for  him  to  go  to  work  to  accomplish  that  end. 
Tillis  told  Ginnivan  that  he  had  better  remove  the  dif- 
ferent devices  out  there,  but  not  to  remove  any  of  the 
buildings  or  disturb  them.  Tillis  did  not  tell  Ginni- 
van anything  about  the  railroad  track,  but  knew  that 
he  did  move  it ;  nor  were  any  ordei*s  given  by  Tillis  to 
any  one  else  to  remove  the  track.  There  was  nothing 
said  about  moving  the  track  at  that  particular  time. 
Tillis  stated  in  his  testimony  that  the  track  was  used 
"when  we  needed  the  rails,  from  time  to  time,  from  early 
in  the  spring  up  to  June,  after  the  devices  were  taken 
away." 

During  the  spring  of  1909,  prior  to  July  1st,  Ginni- 
van, the  manager  of  the  traction  company,  tore  dowTi 
and  carried  away  a  *'merry-go-round,"  and  also  an  iron 
structure  supported  upon  concrete  foundations  to  which 
the  merry-go-round  was  fixed  by  iron  bolts  and  nuts. 
The  merry-go-round  was  operated  by  a  motor  fastened 
to  the  foundation  in  such  way  that  it  could  be  taken 
loose.  The  electric  current  for  operating  it  was  brought 
by  wires  from  the  city  of  Montgomery,  and  connected 
by  an  arrangement  above  the  merry-go-round.  The 
merry-go-round  was  made  in  sections  which  could  bt* 
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easily  adjusted  and  fastened  to  the  concrete  foundation, 
which  was  not  removed.  Ginnivan  carried  away  a  pick- 
et fence  inclosing  a  swing  which  was  one  of  the  amuse- 
ment devices ;  and  he  took  down  and  removed  the  swing, 
a  steel  structure  40  feet  high,  supported  upon  a  con- 
crete foundation  and  attached  by  means  of  rods  and 
nuts.  Said  swing  was  also  put  up  in  such  manner  that 
it  could  be  removed  when  desired.  Manager  Ginnivan 
also  removed  the  end  of  a  shed  in  which  was  a  device 
called  "Hale's  touring  car,"  in  order  to  take  out  the  ear. 
The  shed  was  made  of  wood  and  canvass,  without  floor- 
ing, and  was  built  especially  to  inclose  this  car.  Gin- 
nivan also  tore  down  and  carried  away  a  "roller  coast- 
er," which  was  a  structure  80x175  feet,  consisting  of 
posts  firmly  framed  together,  some  20  feet  high;  part 
of  it  was  a  train  track  for  running  small  cai*s  in  which 
persons  could  be  seated,  the  cars  being  attached  to  a 
cable  by  which  they  were  lifted  or  made  to  rise  to  tne 
highpoints,  and  then,  being  freed  from  it,  were  (carried 
along  the  track  by  gravity  and  momentum,  down  and 
up  grade,  around  and  through  the  structure,  back  to 
the  starting  point.  The  machinery  operating  the  cars 
was  connected  with  electric  motore  which  drew  the  cars 
up  the  first  ascent  by  cable.  Ginnivan  removed  a  bow- 
ling alley  used  in  the  game  of  ten  pins,  and  manufactur- 
ed in  sections  and  so  put  down  as  to  be  easily  moved. 
None  of  the  flooring  of  the  alley  was  removed,  so  far  as 
the  evidence  shows.  The  manager  took  away  about  750 
feet  of  electric  railway  including  posts  and  fixtures,  lo- 
cated upon  the  land  in  question. 

The  defendant,  being  put  upon  the  stand  as  a  witness 
in  his  own  behalf,  testified  that  he  bought  out  the  said 
traction  company,  and  owned  practically  all  of  its 
stock,  and  that  he  was  familiar  with  the  terms  of  the 
said  Ayres  lease.     He  also  testified,  against  the  objec- 
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tion  of  the  plaintiff,  that  Mr.  Bushton  was  president, 
and  also  attorney  of  the  traction  company,  arid  that  in 
a  conversation  between  him  and  the  said  president  his 
recollection  was  the  said  president  told  him  that  ho 
could  remove  the  structures  which  he  did  remove. 

A  demurrer  being  sustained  to  the  first  count,  the 
trial  was  had  upon  the  remaining  four,  and  the  trial 
court  gave  the  affirmative  charge  in  favor  of  the  defend- 
ant, which,  of  course,  resulted  in  a  judgment  in  his  fa- 
vor; and  from  that  judgment,  the  plaintiff  prosecutes 
this  appeal. 

The  only  error  assigned  or  insisted  upon  is  the  giv- 
ing of  the  affirmative  charge  for  the  defendant. 

Of  course  there  could  be  no  recovery  in  this  case  in 
trespass  quare  clausum  fregit,  for  the  reason  that  it  is 
admitted  that  the  plaintiflf  was  not  in  possession,  nor 
entitled  to  the  possession,  of  the  land  at  the  time  of  the 
wrongs  and  injuries  complained  of,  and  it  should  be 
said  that  no  such  contention  is  made  by  the  appellant; 
but  it  is  contended  by  her  counsel  that  she  is  entitled  to 
recover,  either  in  trespass  de  bonis  asportatis  or  in  tro- 
ver, as  to  the  fixtures,  improvements,  or  devices  which 
the  evidence  showed  that  the  manager  of  the  traction 
company  had  torn  down  and  carried  away  under  the 
direction,  or  with  the  consent,  of  the  defendant,  Tillis. 

The  remedies  of  the  landlord  in  a  case  like  this  are 
stated  by  Mr.  Wood  (2  Landlord  and  Tenant,  §  531) 
as  follows:  "An  action  on  the  case  in  the  nature  of 
waste  lies  for  the  wrongful  removal  of  fixtures,  for  such 
removal  amounts  to  an  injury  to  the  reversion,  which 
the  law  regards  as  waste;  and  where  the  act  amounts 
to  a  breach  of  covenant  the  landlord  may  sue  either  in 
case,  or  on  the  covenant,  as  he  prefers.  He  may  also, 
before  the  removal,  apply  to  a  court  of  equity  for  an  in- 
junction to  prevent  the  removal.    Although  a  landlord 
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irannot  maintain  an  action  of  trespass  for  entering  the 
premises  during  the  occupation  of  the  tenant,  because 
occupation  is  necessary  to  maintain  that  form  of  action, 
yet  immediately  upon  the  severance  of  the  fixtures  from 
the  realty  they  become  mere  chattels,  and  he  may  main- 
tain an  action  of  trespass  for  taking  them  away,  for  the 
property  is  vested  in  him  from  the  time  of  severance; 
or  where  the  fixtures  have  been  unlawfully  severed  from 
the  freehold  and  carried  away,  or  otherwise  converted 
or  disposed  of,  he  may  maintain  trover  for  their  value. 
In  trespass  for  taking  the  plaintiffs  goods,  chattels, 
and  elBfects,  it  was  held  that  the  value  of  fixtures  might 
be  recovered  under  those  words." 

It  is  certain  that  there  could  be  no  recovery  against 
this  defendant,  Tillis,  as  to  any  buildings  or  parts  of 
buildings,  or  for  injury  thereto,  for  the  reason  that  the 
undisputed  evidence  shows  that  Tillis  expressly  direct- 
ed the  manager  not  to  remove  or  disturb  any  of  the 
buildings.  For  the  same  reason  it  is  certain  that  there 
could  be  no  recovery  against  Tillis  as  to  the  removal  of 
the  street  railway,  for  no  orders  were  given  by  him  to 
the  manager  or  to  any  one  else  to  remove  the  track,  and 
for  the  reason  that  the  railway  track  was  placed  upon 
the  premises  under  a  dififerent  contract  from  that  re- 
lied on  by  the  plaintiff  in  counts  1  and  4 ;  and  without 
this  ccmtract  and  without  any  evidence  connecting  Til- 
lis with  the  removal  further  than  that  he  owned  prac- 
tically all  of  the  stock  of  the  corporation  which  owned 
the  street  car  track  which  was  removed,  his  mere  knowl- 
edge of  its  removal  is  not  sufficient  to  render  him  lia- 
ble personally  in  either  trespass  or  trover  for  such  re- 
moval. 

The  question  is  therefore  narrowed  down  to  this: 
Was  there  any  evidence  which  showed  or  tended  to 
show  that  the  defendant,  Tillis,  was  liable  to  the  plain- 
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tiff  in  trespass  or  in  trover  for  the  acts  of  Ginnivan  in 
tearing  down  and  removing  the  amusement  devices  be- 
fore mentioned? 

Mr.  Ewel,  in  his  work  on  Fixtures  (page  1),  says: 
**There  is  perhaps  no  other  legal  term  which  has  been 
used  in  so  many  differing  and  often  contradictory  sig- 
nifications as  the  word  ^fixtures.'  In  the  discussion  of 
the  subject  there  has  arisen  a  number  of  terms  express- 
ing more  or  less  explicitly  those  different  significations. 
Among  these  terms  may  be  mentioned  those  of  'tenant's 
fixtui*es/  landlord's  fixtures,'  'removable'  and  irremov- 
able fixtures,'  'trade  fixtures,'  etc.  The  question  as  to 
whether  certain  property  is  a  chattel,  a  'removable'  or 
'irremovable  fixture,'  or  a  part  of  the  realty  is  made  to 
depend  sometimes  upon  the  degree  of  the  annexation  of 
the  chattel  to  the  land,  and  the  intention  with  which 
such  annexation  was  made.  The  term  'fixture'  is  some- 
times used  to  denote  articles  of  a  chattel  nature,  w^hich, 
when  once  annexed  to  the  land,  may  not  be  removed  by 
the  party  annexing,  as  against  the  owner  of  the  free- 
hold. In  the  most  general  sense  of  the  term  it  means 
any  annexation  or  addition  which  has  been  affixed  to, 
or  planted  in,  the  soil  of  the  land.  In  other  words,  the 
books  have  sometimes  defined  the  term  'fixture'  to  in- 
clude whatever  is  affixed  to,  and  cannot  be  removed 
without  injury  to,  the  freehold,  and  it  becomes  there- 
after a  part  of  it." 

But,  as  was  said  by  this  court,  in  the  case  of  Rogers 
V.  Prattville  Co.,  81  Ala.  483,  1  South.  643,  60  Am.  Rep. 
171,  no  precise  rule  can  be  given  which  will  determine 
in  all  cases  whether  any  given  property  is  a  chattel  or 
a  fixture.  This  "varies  with  the  different  relations  of 
parties,  and  is  largely  dependent  on  intention"  of  the 
parties  as  "shown  or  infencMl." 
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In  that  case  Stonb^  C.  J.,  said  that  there  are  cases 
which  hold  that,  when  a  building  is  constructed  for 
manufacturing  purposes,  all  the  machinery  and  appli- 
ances used  in  connection  with  the  business,  whether  at- 
tached to  the  realty  or  not,  become  a  part  of  it,  and  adds 
that  our  own  court  has  not  gone  to  this  extreme  length, 
as  with  us  mere  use,  in  connection  with  the  business, 
does  not  so  annex  machinery  to  the  realty  as  to  consti- 
tute it  a  part  thereof.  Intention  is  more  or  less  a  fac- 
tor in  such  instances.  It  often  depends  upon  the  in- 
tention of  the  party  making  the  annexation.  The  pre- 
cise point  at  which  a  chattel  loses  its  character  as  such 
and  becomes  a  part  of  the  realty,  is  difficult  to  define 
by  any  fixed  rule  applicable  to  all  cases. 

In  the  Rogers  Case,  before  mentioned,  it  was  held 
that  the  mere  use  of  machinery  in  a  mill  or  factory  did 
not  necessarily  annex  it  to  the  realty  so  as  to  constitute 
it  a  part  thereof. 

The  rules  of  law  as  to  fixtures  are  different  when  ap- 
plied between  parties  occupying  different  relations; 
that  is,  the  rules  are  different  as  applied  to  heirs  and 
administrators,  vendors  and  vendees,  mortgagors  and 
mortgagees,  and  landlords  and  tenants.  The  rigor  of 
the  common-law  rule  as  to  fixtures  has  been  relented  in 
favor  of  the  tenant,  as  between  him  and  the  landlord, 
both  in  England  and  in  America. 

In  Poole's  Case,  1  C.  368,  decided  in  the  year  1703, 
Holt,  C.  J.,  held  that  a  tenant  who  was  by  trade  a  soap 
boiler,  and  had,  for  the  convenience  of  his  trade,  put  up 
vats,  copper  boilers,  partitions,  etc.,  and  paved  the  back 
yard,  had  the  right  during  the  term  of  his  lease  to  re- 
move such  fixtures.  This  is  probably  the  first  case  that 
put  the  question  of  trade  fixtures  of  a  tenant  upon  a 
clear  and  satisfactory  basis ;  and  the  rule  was  stated  to 
be  in  favor  of  trade,  and  to  encourage  industry,  and  has 
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ever  since  been  regarded  as  the  original  ground  for  the 
exceptions  as  to  trade  fixtures  made  by  tenants. 

The  American  courts  have  added  to  this  reason  given 
by  the  English  courts  one  upon  which  they  say  the  ex- 
ception is  in  part  founded — that  is,  the  subserviency  of 
public  policy;  that  the  intention  of  the  tenant  making 
the  annexation  was  to  serve  the  convenience  of  his 
trade,  and  not  to  enhance  the  freehold ;  that  it  was  the 
reasonable  intention  of  the  tenant  to  place  such  trade 
fixtures  upon  the  land,  for  the  purpose  of  better  enjoy- 
ing the  articles  annexed,  or  of  using  them  in  his  trade 
as  chattels,  and  to  remove  them  at  his  pleasure. 

Under  this  rule  it  has  been  long  and  well  settled  that 
mere  utensils  or  machines  or  trade  devices,  being  them- 
selves of  chattel  nature,  and  capable  of  being  detached 
without  material  injury  to  the  freehold  or  to  the  chat- 
tel, and  such  as  can  be  set  up  and  used  elsewhere,  may 
be  removed  by  the  tenant  or  his  vendee  during  the  term. 
Under  this  rule  it  has  been  held  that  distillery  fixtures, 
such  as  copper  stills,  boilers  masoned  up  in  brickwork, 
etc.,  could  be  removed. — Reynolds  v.  Shuler^  5  Cow.  (N. 
Y.)  323.  The  same  rule  has  been  held  to  apply  to  an 
iron  tank  upon  a  foundation  of  brickwork  and  cement 
(Cooper  V.  Johnson,  143  Mass.  108,  9  N.  E.  33) ;  to  a 
steam  engine  erected  by  a  tenant  for  years  or  for  life, 
if  for  trade  purposes  {LoAvson  v.  Poldski  County,  3  Ark. 
13 ;  Haskell  v.  Manlove,  14  Cal.  59 ;  Hey  v,  Bruner,  61 
Pa.  87;  KeUey  v,  Durhee,  33  Barb.  [N.  Y.]  410) ;  to 
iron  rails  laid  by  a  tenant  in  a  tunnel  in  a  coal  mine 
{Hefner  v.  Lewis,  73  Pa.  302) ;  to  casing  in  an  oil  well, 
and  a  derrick  and  other  appliances  used  in  operating 
same  (Shellar  v.  Shivers,  171  Pa.  569,  33  Atl.  95) ;  to 
a  shafthouse  and  machinery  (Updegraff  v.  Lesem,  15 
Colo.  App.  297,  62  Pac.  342) ;  to  a  steam  boiler,  though 
inclosed  in  brick  masonry  (Kelsey  v,  Durkee,  33  Barb. 
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[N.  Y.]  410;  Cooper  v.  Johnson,  143  Mass.  108,  9  N.  E. 
33;  Hanks  v.  Boston  d  Albany  Ry.,  147  Mass.  497,  18 
N.  E.  218) ;  to  a  vault,  built  on  its  own  foundation, 
for  banking  purposes  [Dostal  v.  McCaddon,  35  Iowa, 
318)  ;  and  to  a  safe  built  therein,  too  large  to  be  remov- 
ed without  tearing  down  the  vault  {McCall  v.  Walter, 
71  Ga.  87) ;  to  a  bowling  alley  erected  by  a  tenant,  in- 
cluding the  partitions  between  the  alleys  {Common- 
wealth V,  Morgan,  107  Mass.  201 ;  O'Brien  v.  Kusterer, 
27  Mich.  289)  ;  to  a  cora  mill  and  to  machinery  running 
a  chair  factory  (Lacey  v,  Gihoney,  36  Mo.  320,  88  Am. 
Dec.  145)  ;  to  certain  railroad  iron,  frogs,  spikes,  bolts, 
etc.  (Northern  Cent.  Ry,  Co.  v.  Canton  Co.  of  Balti- 
more, 30  Md.  347)  ;  and  also  to  a  scenic  railway  and  to 
the  foundations  of  brick  piers  (Thompson  Ry.  Co.  v. 
Young,  90  Md,  278,  44  Atl.  1024). 

There  are  many  other  like  cases,  too  numerous  to 
mention,  to  be  found  cited  in  notes  to  Ewell  on  Fix- 
tures. The  following  seems  to  be  a  very  clear  state- 
ment of  the  rule  and  the  exceptions  in  favor  of  trade 
fixtures,  and  is  taken  from  a  note  in  84  Am.  St.  Rep. 
884 :  "The  general  rule  at  common  law  that  whatever 
was  annexed  to  the  freehold  be<-ame  a  part  of  it  seems 
always  to  have  l>een  subject  to  an  exception  in  favor  of 
tenants  who  placed  fixtures  on  property  to  be  used  in 
connection  with  trade  or  manufacturing. — Perkins  v. 
f^irank,  43  Miss.  349.  Such  right  exists  even  in  the  ab- 
sence of  a  special  contract ;  no  such  contract  being  nec- 
essary.— Yater  r.  Mullen,  23  Ind.  562.  The  right  to  re- 
move is  implied  from  the  circumstances. — Houyard  v. 
Fessenden,  14  Allen  (Mass.)  124.  Indeed,  the  consent 
of  the  landlord  is  not  necessary  to  give  the  tenant  the 
right  to  remove  trade  fixtures. — Andrews  v.  Day  Co., 
132  N.  Y.  348,  30  N.  E.  831.  Such  fixtures  remain  the 
personal  property  of  the  tenant  without  the  consent  of 
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the  landlord.  It  has  even  been  held  that,  where  the 
lease  provided  that  the  tenant  should  not  remove  'any 
repairs,  improvements,  additions,  or  fixtures,'  such  pro- 
vision was  not  intended  to  apply  to  trade  fixtures. — 
Cubbins  v,  Ayres,  4  Lea  (Tenn.)  329.  And  in  Hey  v, 
Bruner,  61  Pa.  87,  where  a  tenant  covenanted  that  per- 
manent additions  should  be  left  on  the  property  at  the 
expiration  of  the  lease,  and  to  belong  to  the  owners  of 
the  premises,  it  was  held  that  machinery  pltu^ed  on  the 
property  by  him  for  the  benefit  of  his  business  was  his 
personal  property.  A  lease  which  stipulates  that  erec- 
tions or  additions  placed  on  the  premises  shall  belong 
to  the  landlord  on  the  termination  of  the  lease  does  not 
include  electrical  machinery  placed  in  a  leased  build- 
ing for  the  purpose  of  furnishing  power  for  an  electric 
light  system.— Liefte  v.  Nicolai,  30  Or.  364,  48  Pac.  172." 
The  rule  and  the  exceptions  under  discussion  have 
been  well  stated  by  this  court,  as  follows:  'The  gener- 
al rule  of  the  common  law  subjected  everything  affixed 
to  the  freehold  to  the  law  governing  the  freehold.  This 
rule  never  was  universal,  nor  inflexible,  nor  without  ex- 
ceptions. It  was  applied  most  rigorously  between  exe- 
cutor and  heir,  in  favor  of  the  latter;  with  more  liberal- 
ity between  tenant  for  life,  or  in  tail,  and  remainder- 
man or  reversioner,  in  favor  of  the  former;  and  with 
still  gi'eater  generosity  between  landlord  and  tenant. 
An  exception  in  favor  of  fixtures  erected  for  the  pur- 
pose of  trade  seems  to  have  been  almost  as  ancient  as 
the  rule  it^elt—Ehoes  v.  May,  3  East's  R.  38.  The 
common  law  of  England,  however  (as  has  been  well  re- 
marked by  the  Supreme  Court  of  the  United  States),  is 
not  to  be  taken,  in  all  respects,  to  be  that  of  America. 
Our  ancestors  brought  with  them  its  general  principles, 
and  claimed  it  as  their  birthright;  but  they  brought 
with  them,  and  adopted,  only  that  portion  which  was 
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applicable  to  their  condition.  The  country  was  a  wild- 
erness, and  the  universal  policy  was  to  procure  its  cul- 
tivation and  improvement.  The  interest  of  the  owner 
of  the  soil,  as  well  as  public  policy,  in  America,  requir- 
ed that  erections  for  agricultural  purposes,  put  upon 
the  land  by  a  tenant,  should  receive  the  same  protection 
in  favor  of  the  tenant  that  was  extended  by  the  common 
law  of  England  to  fixtures  made  for  the  purposes  of 
trade:'— Harkness  v,  Sems,  26  Ala.  496,  497,  62  Am. 
Dec.  742. 

The  English  case  of  Ehves  v.  Mwy,  3  East,  49,  51,  was 
an  action  upon  the  case  in  the  nature  of  waste  by  a 
landlord  against  his  late  tenant,  who  held  under  a  term 
for  21  years.  The  land  in  question  was  a  farm  consist- 
ing of  lands,  outhouses,  and  barns.  The  tenant  had  dur- 
ing his  term  erected  at  his  own  expense  stables,  car- 
penter shop,  carthouse,  pumphouse,  fuelhouse,  etc.,  the 
buildings  being  of  brick,  mortar,  and  tiling,  with  foun- 
dations about  a  foot  in  the  ground.  Before  the  ending 
of  the  lease  the  tenant  tore  down  the  buildings  he  had 
erected,  dug  up  the  foundations,  and  carried  away  the 
material;  and  the  court  held  that  he  was  liable,  upon 
the  theory  that  the  structures  were  all  necessary  for 
the  convenient  occupation  of  the  farm,  which  could  not 
well  be  managed  without  them.  That  case  is  contrast- 
ed with,  and  distinguished  from,  that  of  the  soap  boil- 
er who  set  such  fixtures  up  as  were  necessary  in  his 
trade,  and  to  encourage  industry.  This  case  says  that 
indulgence  in  favor  of  the  tenant  has  been  carried  still 
further  by  allowing  him  to  carry  away  things  of  orna- 
ment, as  mantels,  wainscoting,  and  other  such  fixtures. 
But  this  court  held  at  that  time  that  no  court  had  gone 
to  the  length  of  establishing  the  buildings  subservient 
to  purposes  of  agriculture,  as  distinguished  from  those 
subservient  to  trade,  which  had  been  held  removable  by 
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ail  executor  or  tenant  for.  life.  But  our  own  case  of 
Harkness  v.  fiears,  26  Ala.  497,  62  Am.  Dec.  742,  above 
quoted  from,  held  that  this  rule  had  been  extended  in 
America,  because  public  policy  required  that  erections 
for  agricultural  purposes,  put  upon  the  land  by  the  ten- 
ant, should  receive  the  same  protection  afforded  by  the 
common  law  of  England  to  fixtures  for  the  purposes  of 
trade;  but  held  that  the  general  doctrine  of  the  common 
law  of  England,  so  far  as  respects  heirs  and  executors, 
was  adopted  by  our  ancestors  and  became  a  part  of  the 
common  law  of  America. 

The  rule  as  to  trade  fixtures  of  a  tenant  is  thus  stat- 
ed by  Lord  Kenyon :  "The  law  will  make  the  most  fa- 
vorable construction  for  the  tenant  where  he  has  made 
necessary  and  useful  erections  for  the  benefit  of  his 
trade  and  which  will  enable  him  to  carry  it  on  with 
more  advantage." 

It  was  likcTvise  decided  by  Story,  J.,  in  Van  Ness  v. 
Pacord,  2  Pet.  137,  7  L.  Ed.  374,  that  the  rule  as  to 
trade  fixtures  had  been  extended  in  the  United  States 
to  agricultural  tenants,  and  that  the  owner  of  the  soil, 
as  well  as  the  public,  had  every  motive  to  encourage  the 
tenant  to  devote  himself  to  agriculture,  and  to  favor 
any  erections  which  would  aid  this  result,  and  that  in 
the  poverty  of  the  country  in  its  beginning,  a  tenant 
could  not  afford  fixtures  of  much  expense  or  value,  if 
he  were  to  lose  his  whole  interest  therein  by  the  very 
fact  of  erection. 

Mr.  Justice  Story  held  that  the  question  whether  a 
given  article  is  capable  of  removal  as  a  trade  fixture 
did  not  depend  upon  the  form  or  size  of  the  building, 
whether  it  had  a  brick  foundation,  or  whether  it  was 
one  or  more  stories  high,  but  that  the  only  question 
was  whether  it  was  designed  for  the  purposes  of  trade; 
that  a  tenant  could  erect  a  large,  as  well  as  a  small. 
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building;  that  he  could  erect  it  one  or  two  stories  high, 
and  with  such  foundation  as  he  chose;  and  that  he 
would  not  be  liable  for  waste  in  tearing  down  and  re- 
moving a  wooden  building,  with  a  stone  cellar  and  a 
brick  chimney,  upon  a  lot  of  land  which  he  had  rented 
for  20  years  for  the  purpose  of  carrying  on  the  business 
of  dairyman,  and  as  a  residence  for  his  family  and  serv- 
ants while  so  engaged. — Van  Ness  v.  Pacard,  2  Pet.  137, 
7  L.  Ed.  374. 

This  doctrine  is  stated  with  approval  by  Mr.  Taylor 
in  his  work  on  Landlord  and  Tenant,  §  546. 

This  same  rule  was  adopted,  if  not  extended,  by  the 
Supreme  Court  of  Massachusetts,  which  held  that  ten- 
ants were  permitted  to  remove  all  improvements  made 
for  the  purpose  of  trade,  when  the  removal  would  not 
injure  the  inheritance. — Whiting  v,  Brastow,  4  Pick. 
(Mass.)  410.  The  rule  in  regard  to  the  removal  of  fix- 
tures always  requires  that  they  be  capable  of  removal 
without  destruction  or  serious  injury  to  the  freehold, 
unless  there  is  a  contract  to  remove.  But,  as  before 
stated,  no  general  rule  can  be  laid  down  for  all  ca^es, 
such  removal  depending  upon  the  peculiar  circum- 
stances of  the  case. 

After  an  examination  of  all  these  reported  cases,  and 
of  the  text-books,  we  feel  sure  that  the  defendant,  Tillis, 
is  not  liable  in  this  case  for  the  removal  of  the  trade 
fixtures  in  question,  unless  he  could  be  said  to  be  liable 
under  the  particular  provisions  of  the  contract  of  lease. 

It  is  claimed  by  the  appellant  that,  if  it  cannot  be 
held  that  defendant  is  liable  for  removal  of  the  fixtures 
generally,  he  is  liable  under  the  particular,  express  pro- 
visions of  the  contract.  These  provisions  are  contained 
in  sections  3  and  5,  as  follows : 

"Third.  At  the  expiration  of  this  lease  the  second 
party  agrees  that  the  said  first  parties  shall  have  the 
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right  to  enter  into  and  upon  said  lands  and  i^epossess 
themselves  thereof,  and  that  all  improvements  of  what- 
ever kind  and  nature  erected  upon  said  lands  during 
the  life  of  this  lease  shall  revert  to  the  first  parties  hei-e- 
to,  and  become  their  property  in  fee  simple  without 
process  of  law." 

"Fifth.  That  in  the  case  of  failure  upon  the  part  of 
the  said  second  party  hereto  to  pay  said  rent  when  the 
same  shall  become  due,  within  30  days  thereafter,  or  to 
perform  any  of  the  other  conditions  or  stipulations  of 
this  lease,  after  having  been  given  10  days  written  no- 
tice of  his  failure  to  do  so,  by  the  said  parties  of  thel 
first  part,  then  and  in  that  event,  the  said  land  with  all 
the  improvements  shall  revert  to,  and  become  the  prop- 
erty of,  the  said  parties  without  process  of  law." 

We  do  not  think  that  the  word  "improvements/'  as 
used  in  this  lease,  was  intended  by  the  parties  to  be 
given  the  meaning  contended  for  by  appellant  in  this 
case.  It  is  true  that  it  is  a  very  general  term,  and  cer- 
tainly in  its  ordinary  meaning  includes  fixtures;  and, 
as  was  said  by  the  Supreme  Court  of  New  York  (Mntf- 
or's  Case,  16  How.  Prac.  220;  s.  c,  29  Barb.  :U):n,  the 
word  "improvements,"  as  used  in  a  lease,  should  1h»  held 
to  embrace  every  addition,  alteration,  or  annexati(m 
made  by  the  lessee  during  the  demiswl  term,  to  render 
the  premises  more  convenient  or  useful ;  that  the  word 
"improvement"  was  comprehensive  of  all  fixtures,  and 
it  would  be  difficult  to  select  a  more  compreh(»nsive 
word.  And  in  the  case  of  Brown  v,  Penrif,  2  Stark,  403, 
it  was  held  that  a  covenant  to  repair  and  deliver  im- 
provements which  might  be  made  would  include  a  ve- 
randa erected  by  the  tenant,  the  lower  part  of  which 
was  attached  to  posts  and  fixed  in  the  ground.  Hut  in 
the  case  of  JTeij  v,  Bruner,  61  Pa.  87,  Avhere  the  cov(*n- 
ant  was  to  yield  up  and  surrender  the  possession  of  the 


Digitized  by  VjOOQ iC 


832  SUPREME  COURT  [Vol. 

[Walker  v.  TUUs.] 

premises,  together  "with  all  and  every  improvement 
and  addition  which  they  (the  said  lessees)  shall  con- 
struct and  make  thereon/'  held,  that  the  tenants  had 
the  right  to  sever  and  retain  trade  fixtures,  such  as  a 
boiler  and  an  engine  which  was  fastened  into  the  foun- 
dation of  the  buildings  upon  the  rented  premises,  and 
though  the  machinery  was  firmly  fixed  into  the  build- 
ing. The  court,  in  that  case,  speaking  of  the  provisions 
of  the  lease,  said:  ''There  is  no  doubt  that  the  lessor 
contemplated  this  machinery  to  belong  to  him  at  the  ex- 
piration of  this  lease,  but  he  did  not  so  provide  in"  it, 
because  "upon  a  fair  reading  of  it  "there  is  no  doubt 
the  lessee  had  a  right  to  remove  these  fixtures  and  sever 
them  from  the  freehold"  during  the  lease. 

In  the  case  of  Whitney  v,  Shippen,  89  Pa.  22-26,  the 
lease  provides  that  "alterations  and  improvements" 
made  by  the  tenant  shall  belong  to  the  landlord,  and 
where  the*  landlord  consented  to  the  sale  of  certain  fix- 
tures annexed  by  the  tenant,  this  showed  that  the  par- 
ties had  not  classed  these  fixtures  as  "alterations  and 
improvements." 

In  the  case  of  Trenton  Brewmg  Co.,  56  N.  J.  Eq.  317, 
38  Atl.  861,  the  lessee  covenanted  to  leave  any  altera- 
tions, repairs,  or  improvements  upon  the  premises,  and 
that  the  same  should  become  the  property  of  the  lessor. 
Held,  that  certain  bar  fixtures  could  be  removed  from 
the  building  attached  thereto,  but  that  certain  gas  and 
electric  light  fixtures  could  not  be  removed,  as  the  lat- 
ter by  their  very  nature  became  a  part  of  the  realty  and 
the  house,  while  the  former  were  a  part  of  the  trade  fix- 
tures. The  court  said  :  "The  presence  in  the  saloon  of 
the  bars  and  their  equipment  is  an  improvement  in  the 
same  sense  that  a  room  is  improved  by  chairs,  carpets, 
tables,"  etc. 
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This  is  one  of  the  fullest  and  best  considered  cases 
that  we  have  been  able  to  find  upon  the  subject;  and 
the  opinion  therein  correctly  draws  the  distinction  which 
we  think  should  be  drawn  in  this  case,  in  determining 
whether  or  not  the  "amusement  devices"  or  trade  fix- 
tures which  were  alleged  to  have  been  torn  down  and 
removed  by  the  defendant  in  this  case  are  to  be  em- 
braced in  the  provisions  of  the  lease. 

In  the  New  Jersey  case  the  bars,  partitions,  doors, 
mirrors,  and  beer  pump  and  pipes  were  held  not  to  be 
included  in  the  phrase  "improvements  made  upon  the 
premises,"  but  that  a  chandelier  and  gas  fixtures  were 
to  be  included,  and  in  that  case  the  court  made  the  dis- 
tinction which  we  think  should  be  made  in  this  case. 
That  court  said :  ^'The  improvements,  to  be  within  the 
provision  [of  the  lease],  must,  when  made,  savor  of  the 
realty.  The  association  of  the  words  in  the  clause  of 
the  covenant  shows  this  to  be  the  true  meaning.  It  was 
'alterations,  repairs  or  improvements  made  upon  the 
premises.' "  And  the  word  "improvements"  did  not 
"include  articles  which  were  in  their  nature  chattels" ; 
that  "the  covenant  did  not  refer  to  improvements 
brought  upon  or  placed  in  the  demised  premises,"  but 
to  "improvements  made  of  the  premises  themselves, 
which  were  agreed  to  be  left.  ♦  ♦  ♦  The  true  in- 
quiry is  not  whether  the  presence  of  these  things  is  an 
improvement  of  the  place  in  the  general  sense  of  the 
questions  asked.  The  presence  in  the  saloon  of  the  bars 
and  their  equipment  is  an  improvement  in  the  same 
sense  that  the  room  is  improved  by  the  presence  of  the 
chairs,  tables,"  etc.  "Such  things  are  improvements  to 
the  appearance  of  the  place,"  and  cannot  "properly  be 
deemed  *  *  *  of  that  fixed  character  ♦  *  ♦ 
necessary  in  order  to  make  them  improvements  of  the 
real  estate  or  its  appurtenances."    And  it  was  therefore 
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held  in  that  case  that  it  was  'the  essence  of  the  coven- 
ant" that  improvements  should  be  "of  the  demised 
premises,"  and  that  whether  they  were  betterings  or  im- 
provements of  the  realty  itself  depended  upon  ''their  es- 
sential nature,  and  the  action  and  intention  of  the  les- 
see in  relating  them  to  the  demised  premises,"  and  that 
in  order  to  constitute  trade  fixtures  an  improvement 
upon  the  premises  within  the  meaning  of  the  lease,  the 
fixtures  "must  have  been  actually  annexed  to  the  realty 
and  intended  to  be  a  permanent  accession  to  the  free- 
hold." It  was  further  held  in  that  case  that  the  bar 
fixtures  "were  all  stock  articles,  capable  of  being  put 
into  any  saloon  large  enough  to  hold  them,"  that  none 
of  them  were  "brought  upon  the  premises  *  *  *  to 
be  used  in  the  construction  of  an  improvement  of  the 
demised  premises." 

An  annexation  of  chattels  merely  incidental  to  the 
staying  of  articles  not  intended  to  be  incorporated  into, 
or  to  become  a  part  of,  the  realty,  does  not  make  them 
improvements  within  the  meaning  of  the  lease. 

It  w^as  held  by  Chief  Justice   Beasley    {Erdman   v, 
Moore,  58  N.  J.  Law,  461,  33  Atl.    958)    that  articles 
claimed  to  be  fixtures  in  that  case  could  not,  by  rea- 
son of  mere  physical  connection  Avith  the  land,  be  deem 
ed  such  to  the  extent  that  they  could  not  be  removed 
by  the  tenant.    All  the  courts  seem  to  hold  that  the  ele- 
ment of  intention  is  the  conrolling  factor  in  determin 
ing  whether  additions  to  real  estate  shall  retain  ap 
parent  indications  that  they  are  still  personalty  and 
become  incorporated  into  the  realty,  and  that  each  case 
must  be  controlled  by  the  evidence  of  annexation  and 
intention  exhibited  in  that  particular  case,  and  that  the 
difficulty  arises  in  applying  the  rule. 

Where  annexation  is  of  such  a  character  as  to  indi- 
cate the  purpose  to  make  the  chattels  a   part    of   the 
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realty,  they  will  be  held  to  have  become  realty;  but, 
where  it  does  not  indicate  such  an  intent,  the  chattels 
do  not  become  a  part  of  the  realty  or  improvement,' 
within  the  meaning  of  the  lease.  It  seems  to  be  the  set- 
tled rule  that  whenever  such  connections  and  additions 
are  made  solely  as  a  means  of  staying  or  fastening  the 
chattels  in  their  places,  to  be  used  in  the  business  of  the 
tenant,  without  the  intention  to  incorporate  them  into, 
or  to  make  them  a  part  of,  the  realty,  they  are  not  im- 
provements of  the  demised  premises  within  the  mean- 
ing of  such  covenants  of  the  lease. 

A  similar  construction  to  that  given  such  covenants 
by  the  New  Jersey  case  has  been  given  by  the  English 
courts  to  such  contracts.  In  the  case  of  fiumner  v. 
Bramiloir^  34  L.  J.  Q.  B.  130,  where  the  covenant  was 
to  yield  up  the  premises  and  to  leave  at  the  disposal  of 
the  lessor  all  fixed  materials  of  all  kinds  that  should 
be  used  about  the  salt  works,  except  certain  pans,  etc., 
it  was  held  that  the  effect  of  such  covenant  was  to  pre- 
vent the  tenants  from  removing  the  landlord's  fixtures, 
but  that  the  tenants'  fixtures  might  be  removed,  a  rea- 
sonable time  being  allowed  for  this  purpose. 

In  the  case  of  FoTey  v,  Aldenhroohs,  13  M.  &  W.  174 
(s.  c,  14  L.  J.  [N.  S.]  Exch.  169),  the  covenant  was  to 
yield  up  in  repair  furnaces,  dwelling  houses,  iron  works, 
and  all  other  improvements  and  alterations  to  be  there- 
after erected  (except  the  iron  works  castings,  railways, 
gins,  and  the  movable  implements  and  materials  used 
in  or  about  the  said  furnaces,  fire  engines,  pits,  and 
premises).  Held,  that  the  rule  as  to  what  should  be  re- 
moved by  the  lessee  was  that  whatever  was  in  the  na- 
ture of  a  machine  or  a  part  of  a  machine,  as  iron  work 
or  iron  castings  or  railways  or  movable  implements  or 
materials,  the  lessees  had  a  right  to  remove;  and  that 
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whatever  was  in  the  nature  of  buildings  or  support  of 
buildings  the  defendant  had  not  a  right  to  remove. 

In  the  ease  of  Laeser  v,  Liehma/nn,  14  N.  Y.  Supp. 
569,  a  provision  "that  all  improvements  placed  in  said 
buildings  by  the  lessee,  viz.,  elevators,  boilers,  heating 
apparatus,  etc.,  shall  be  deemed  fixtures  not  to  be  re- 
moved" was  held  not  to  embrace  an  electric  lighting  ap- 
paratus. 

It  seems  to  be  the  result  of  all  these  cases  that  cov- 
enants to  redeliver,  with  all  improvements,  do  not  in- 
clude trade  fixtures  of  the  tenant,  but  do  cover  all  fix- 
tures or  improvements  of  the  landlord  which  were  in- 
tended, when  placed  upon  the  premises,  to  become  a 
part  of,  or  an  improvement  of,  the  freehold. 

Construing  the  lease  contract  in  question,  we  feel  cer- 
tain that  it  was  never  the  intention  of  the  parties  to  this 
lease,  nor  that  of  the  subtenants  who  acquired  the  inter- 
est of  the  original  lessee,  that  these  amusement  devices, 
such  as  swings,  bowling  alleys,  roller  coaster,  and 
^^Hale's  touring  car,"  brought  upon  the  premises  for 
the  amusement  of  the  public,  should  become  a  part  of 
the  freehold  estate,  and  that  they  were  never  consider- 
ed or  treated  as  improvements  of  the  land  itself,  but 
were  always  understood  and  treated  as  chattels  or  trade 
fixtures  of  the  tenant. 

Surely  the  tenant,  during  the  life  of  the  lease,  could 
have  installed  any  number  of  such  devices  for  the 
amusement  of  the  patrons  of  the  park,  and  could  have 
removed  or  changed  them  at  his  pleasure  and  without 
let  or  hindrance  on  the  part  of  the  landlord,  for  the  rea- 
son that  they  were  of  no  interest  or  concern  to  her.  They 
could  not,  in  any  sense,  be  considered  as  improvements 
upon  the  land  when  it  was  rented,  or  at  any  other  time, 
except  for  the  purpose  of  making  the  resort  more  at- 
tractive— of  improving  the  tenant's  trade  or  business. 
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For  this  reason  we  agree  with  the  trial  court  that 
the  plaintijff  showed  no  right  of  recovery,  and  hold  that 
the  affirmative  charge  was  properly  given  in  favor  of 
the  defendant. 

Affirmed. 

Anderson,  C.  J.,  and  McClbllan,  Sayre,  and  Somer- 
viLLE,  JJ.,  concur. 


Langhome,  et  al.  v.  Simington. 

Injury  to  Servant. 
(Decided  June  30,  1914.    G6  South.  85.) 

1.  Mauler  attd  Servant;  Injury  to  ServarU;  Eniployet^'s  Liability 
Acts. — ^Where  the  employer  funiished  a  superintendent  to  overlook 
the  progress  of  the  work,  and  no  complaint  of  his  competency  was 
made,  the  common  law  duty  of  the  master  ended,  if  It  be  conceded 
that  the  complications  and  dangers  were  such  as  to  require  a  super- 
intendent, and  the  master  was  not  liable  for  the  negligence  of  the 
superintendent  except  as  Imposed  by  the  Employer's  Liability  Stat- 
utes. 

2.  Same;  Ohligation  of  Master, — It  Is  the  duty  of  an  employer  to 
exercise  due  care  to  provide  a  reasonably  safe  place  for  employees 
to  work,  having  regard  to  the  kind  of  work,  and  where  this  duty  Is 
delegated  to  an  employee,  such  employee  r-epresents  the  employer,  who 
is  liable  for  the  negligence  of  the  employee  In  discharging  the  duty ; 
but  the  employer's  duty  of  maintaining  the  safety  of  the  place  of 
work  may  be  discharged  by  committing  Its  performance  to  employees 
carefully  selected  for  competency  and  fitness. 

3.  Same. — ^Where  the  prosecution  of  the  work  Itself  makes  the 
place  and  creates  Its  dangers,  the  rule  requiring  the  employer  to 
provide  his  employees  with  a  safe  place  to  work,  Is  without  applica- 
tion. 

4.  Same;  NegJigence  of  Superintendent. — ^Where  a  superintendent 
in  charge  of  excavating  the  earth  from  a  cut  was  negligent  In  push- 
ing forward  a  steam  shovel  to  a  point  where  those  engaged  In  its 
operation  were  exposed  to  danger  from  defectively  finished  walls  of 
the  cut.  such  negligence  of  the  superintendent  was  not  negligence  In 
I>rovidlng  a  safe  place  for  the  employee  in  which  to  do  his  work,  and 
the  employer's  liability,  if  any,  was  under  the  Employer's  Liability 
Act. 

5.  Same;  Employer's  Liability  Act. — While  the  Federal  Employer's 
Liability  Act  enlarges  the  liability  of  an  employer  by  curtailing  the 
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fellow  si'rvaiit  doctrine,  yet  au  employer  need  not  do  for  his  employee 
that  which  the  latter  may  do  for  himself  for  his  protection,  and 
where  superintendence  Is  entrusted  to  an  employee,  w^ho,  while  acting 
within  the  scope  of  his  authority,  fails  in  due  care  for  his  subordi- 
nate co-employees,  a  recovery  may  be  had  under  the  statute. 

6.  Sawc;  Pleading. — ^To  state  a  cause  of  action  under  the  Em- 
ployer's Liability  Act  for  negligence  of^  superintendence,  the  com- 
plaint must  set  out  the  fact  of  superintendence  and  the  particulars 
wherein  there  has  been  a  failure  to  exercise  due  care. 

7.  Same:  Common  Law  TAahUity. — Where  the  place  where  an  em- 
ployee was  working  when  injured  was  in  a  reasonably  safe  condi- 
tion when  he  began  work,  but  became  unsafe  thereafter,  the  employer 
was  not  lialile  at  common  law  for  a  failure  to  furnish  a  reasonably 
safe  place  in  which  to  work. 

8.  Appeal  and  Error;  Review. — Where  the  complaint  contained 
counts  seeking  recovery,  both  under  the  common  law  and  under 
the  statute,  and  the  court  submitted  to  the  jury  all  the  counts,  and 
there  was  no  evidence  to  supiwrt  the  common  law  count,  a  judgment 
for  plaintiff  will  be  reversed,  it  being  impossible  to  say  upon  what 
count  the  jury  based  their  verdict. 

9.  Charge  of  Court;  Cautionary  Instructions, — A  refusal  to  instruct 
a  jury  that  unless  each  juror  Is  reasonably  satisfied  from  the  evi- 
dence that  plaintiff  has  established  all  the  material  averments  of 
at  least  one  count  In  its  complaint,  the  jury  cannot  find  for  plaintiff, 
constitutes  reversible  error. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speakb. 

Action  by  Henry  Simington  against  E.  K.  Langhorne 
and  others.  From  a  judgment  for  plaintiff,  defendants 
appeal.    Revei*sed  and  remanded. 

The  first  count  alleges  that  defendants  were  engaged 
in  excavating  and  constructing  a  railroad  track  for  the 
Louisville  &  Nashville  Railroad  Company,  and  in  that 
connection  were  engaged  in  operating  a  steam  shovel 
for  the  purpose  of  making  an  excavation,  and  on  the 
date  of  the  accident  plaintiff  was  in  the  service  or  em- 
ployment of  defendant,  and,  while  engaged  in  and  about 
the  discharge  of  his  duties  in  the  line  of  his  employment 
in  operating  a  jack  under  said  steam  shovel  aforesaid, 
a  large  stump  or  piece  of  log  was  negligently  caused  or 
negligently  allowed  by  defendant  to  fall  or  roll  down 
upon  plaintiff  from  a  high  embankment  (and  here  fol- 
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lows  catalogue  of  injuries),  and  plaintiff  alleges  that  his 
injuries  and  damages  aforesaid  were  caused  by  reason, 
and  as  a  proximate  consequence,  of  the  negligence  of  one 
Wallace  Waugh,  who  was  also  in  the  service  or  employ- 
ment of  defendant  in  the  capacity  of  walking  boss,  and 
who  was  intrusted  by  defendant  with  superintendence, 
and  whilst  in  the  exercise  of  such  superintendence  in  this, 
said  Waugh,  w^ho  was  in  the  service  or  employment  of 
defendant,  and  who  was  intrusted  by  defendant  with 
superintendence,  and  while  in  the  exercise  of  such  su- 
perintendence, negligently  caused,  or  negligently  allow^- 
ed,  said  stump,  piece  of  log,  or  other  heavy  piece  of  tim- 
ber to  fall  from  or  roll  down  said  embankment  afore- 
said, and  fall  upon  plaintiff. 

Count  2:  Same  as  1,  except  Mike  Day,  who  was  in 
the  service  or  employment  of  defendant  in  the  capac- 
ity of  engineer,  was  substituted  for  Waugh. 

Count  3:  Same  as  1  down  to  and  including  cata- 
logue of  injuries,  and  adds : 

"Plaintiff  alleges  that  he  was  injured  and  damaged 
as  aforesaid  by  reason  of,  and  as  a  proximate  conse- 
quence of,  the  negligence  of  defendant  in  this :  Defend- 
ant negligently  failed  to  provide  plaintiff  with  a  reason- 
ably safe  place  for  plaintiff  to  be  engaged  in  or  about 
said  business  of  defendant  at  the  time  he  received  said 
injuries  as  aforesaid." 

The  following  charges  were  refused  defendant: 

Affirmative  charge  as  to  the  third  count. 

(14)  "The  court  charges  the  jury  that,  if  you  believe 
from  the  evidence  in  this  case  that  the  place  where  plain- 
tiff was  at  work  when  injured  was  in  a  reasonably  safe 
condition  when  he  commenced  work  there,  and  it  be- 
came in  an  unsafe  condition  after  plaintiff  commenced 
work  there  which  proximately  caused  his  injury,  you 
cannot  And  for  plaintiff  for  failure  of  defendant  to  fur- 
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nish  him  a  reasonably  safe  place  in  which  to  do  his 
work,  as  charged  in  count  3  of  complaint  as  amended." 
(27)  "The  court  charges  the  jury  that,  unless  each  of 
the  jury  is  reasonably  satisfied  from  the  evidence  in  this 
case  that  plaintilff  has  established  by  evidence  all  of  the 
material  averments  of  one  count  of  the  complaint,  you 
cannot  find  for  plaintiff  in  this  case." 

Charles  A.  Calhoun,  for  appellant.  The  court  erred 
in  overruling  demurrers  to  the  first  count,  and  as 
amended. — Woodiom^d  I.  Co.  v.  Marhut,  62  South.  804; 
Maddox  v,  Chilton  Warehouse  Co.,  171  Ala.  216.  The 
same  infirmities  appear  in  count  2.  Count  3  did  not  pre- 
sent a  cause  of  action  under  the  master's  common  law 
duty  to  furnish  a  safe  place  to  work.  The  court  should 
have  instructed  a  verdict  for  defendant  under  count  1 
of  the  complaint.— 5  LeB.  §  1682;  Oeneral  S.  &  C,  Co. 
V.  Shclton,  157  Ala.  635;  Hwmmond  v.  Ala.  C.  &  C.  Co,, 
156  Ala.  253 ;  Walton  v.  T.  C.  I.  R.  R.  Co.,  166  Ala.  539. 
The  court  should  have  instructed  for  defendant  under 
count  2  as  amended. — Freeman  v.  Sloss-Sheffield  Co., 
137  Ala.  485;  Smith  v.  Pioneer  M.  d  M.  Co.,  146  Ala. 
234;  Linderman  v.  Tenn.  Co,,  58  South.  901.  Defend- 
ant was  entitled  to  have  the  verdict  instructed  under 
count  4. — 4  LeB.  §  4546,  and  cases  cited  in  note.  It  ap- 
pearing that  the  place  was  safe  when  the  work  was  com- 
menced, and  that  if  it  was  rendered  unsafe  it  was  done 
by  plaintiff  in  the  prosecution  of  the  work,  and  hence, 
no  recovery  could  be  had  for  a  failure  to  provide  a  safe 
plsLce.—Woodtcard  I.  Co.  v.  Cook,  124  Ala.  349;  Tut- 
wiler  C.  d  C.  Co.  v.  Farrington,  144  Ala.  167 ;  Ala.  Con. 
Co.  V.  Hammond,  supra;  Whitmore  v.  Ala.  Con.  Co.^ 
164  Ala.  125.  Charge  14  should  have  been  given  od 
these  authorities. 
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Jbre  C.  King,  for  appellee.  Under  the  facts  in  this 
case  defendant  was  liable  under  it  scomnion  law  duty 
to  furnish  a  safe  place,  as  well  as  under  the  superin- 
tendent's clause  of  the  Employer's  Liability  Statute. — 
Ala.  a  C.  d  I,  Co.  V.  Hammond,  156  Ala.  257;  Bailey  M. 
&  S.  108;  A.  G.  8.  v.  Robinson,  in  MSS.;  B.  R.  L.  d  P. 
Co.  V.  Moore,  148  Ala.  115;  N.  Ala.  Rt/.  Co,  v.  Manscll, 
138  Ala.  564 ;  G.  P.  R.  R.  Co.  v.  Davis,  92  Ala.  300 ;  Di-ea- 
ser  Employer's  Liability  Acts,  197. 

SAYRE,  J. — The  first  and  second  counts  of  the 
amended  complaint  proceeded  on  the  superintendence 
clause  of  the  statute.  The  third  count  was  framed  with 
the  unmistakable  purpose  of  stating  a  case  under  the 
common  law.  It  made  mention  of  no  co-employee  of 
plaintifif.  It  alleged  that  plaintiff's  injury  had  resultiHl 
from  the  fact  that  "defendants  negligently  failed  to  pro- 
vide plaintiff  with  a  reasonably  safe  place  for  plaintiff 
to  be  engaged  in  or  about  the  said  business  of  defend- 
ants.'* 

For  plaintiff  the  evidence  tended  to  show  that  defend- 
ants, as  contractors  for  the  Louisville  &  Nashville  Rail- 
road Company,  were  engaged  in  excavating  and  remov- 
ing the  earth  from  a  cut  through  which  the  company 
proposed  to  lay  a  line  of  track.  The  work  was  done 
by  means  of  a  steam  shovel,  the  operation  of  which  was 
committed  to  employees  of  defendants.  To  one  side,  as 
the  work  progressed,  a  sloping  wall  or  bank  about  25 
feet  high  was  left,  and  one  day  the  process  of  excavating 
undermined  and  partially  dislodged  a  stump  at  the  up- 
per edge  of  the  wall  or  bank  so  that  it  toppled  over  and 
remained  suspended  above  the  place  where  the  steam 
shovel  was  being  worked.  Defendants  were  working 
day  and  night  shifts,  and  during  the  succeeding  night 
natural  causes,  without  further  undermining    by    the 
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shovel,  which  in  the  meantime  had  been  moved  forward 
10  or  12  feet,  operated  to  detach  the  stump  and  a  con- 
siderable volume  of  earth  from  the  upper  edge  of  the 
cut,  causing  it  to  fall  down  upon  plaintiff  where  he  was 
at  work  near  the  front  end  of  the  car  or  truck  which 
carried  the  machinery  of  the  shovel,  preparing  it  for 
fui'ther  movement  forward,  and  so  was  brought  about 
the  injury  of  which  plaintiff  complained.  The  evidence 
did  not  show  to  what  extent,  if  at  all,  defendants  exer- 
cised personal  supervision  of  the  work,  or  whether  they 
had  a  general  manager  on  the  ground,  but  it  did  show 
that  defendants  had  in  their  service  one  Waugh,  named 
in  the  first  count  of  the  complaint,  and  referred  to  in 
the  evidence  as  a  "walking  boss."  He  was,  no  doubt^  a 
superintendent  in  some  sort.  It  may  have  been  inferred 
also  that,  in  the  absence  of  Waugh,  which  must  have 
been  necessary  at  times,  since  his  duties  carried  him  to 
other  places,  superintendence  was  committed  to  Day, 
named  in  the  second  count,  whose  regular  duty,  how- 
ever, was  to  operate  the  engine  that  furnished  power 
to  the  shovel.  It  might  have  been  found,  further,  that 
Waugh  or  Day,  one  or  both,  were  negligent  in  permit- 
ting the  work  to  proceed  under  the  condition  created 
by  the  suspension  of  the  stump  above  the  shovel,  a  con- 
dition the  jury  may  have  found  that  these  superintend- 
ents knew,  or,  in  the  exercise  of  due  care,  should  have 
known. 

Construed  with  reference  to  the  law  invoked,  the 
third  count  of  the  complaint  charged  plaintiff's  injury 
to  the  personal  wrong  of  defendants  or  of  a  vice  princi- 
pal for  whose  wrong  defendants  are  answerable  accord- 
ing to  the  doctrine  and  postulate  of  that  law.  In  the 
evidence,  which  was  addressed  to  the  proposition  that 
defendants  were  liable  for  the  reason  that  one  or  the 
other  of  their  named  superintendents  had  been  derelict 
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in  the  premises,  we  are  unable  to  perceive  any  tenable 
basis  for  a  finding  that  either  of  these  superintendents, 
while  acting  as  vice  principal  for  defendants,  had  been 
remiss  in  respect  of  the  common-law  duty  in  general  of 
defendants  to  furnish  to  their  employees  a  safe  place  in 
which  to  do  their  work. 

The  character  of  the  work  in  which  defendants  were 
engaged  may  have  been  such,  its  complication  and  dan- 
ger such,  that  a  reasonable  regard  for  the  safety  of  their 
employees  demanded  that  superintendents  should  be 
appointed  to  overlook  its  progress;  but,  whether  so  or 
not,  superintendents  were  furnished,  as  plain tiflf's  evi- 
dence went  to  show,  and  no  complaint  of  their  compe- 
tency or  fitness  is  found  in  pleadings  or  pi'oof,  and  here, 
for  aught  appearing,  the  common-law  duty  of  defend- 
ants ended,  for  these  superintendents  according  to  the 
common  law  as  declared  in  this  state,  were  fellow  serv- 
ants of  plaintiff,  and  for  their  negligence  defendants 
were  not  responsible,  except  as  responsibility  has  been 
imposed  by  the  Employers'  Liability  Statute. — Mobile 
d  Ohio  R.  R.  Co.  V.  Thomas,  42  Ala.  672 ;  Mobile  &  Mont- 
gomery  Ry.  Co.  v.  Smith,  59  Ala.  245;  Tyson  v.  South 
d  'North  Ala.  R.  R.  Co.,  61  Ala.  554,  32  Am.  Rep.  8.  We 
do  not  speak,  of  course,  with  reference  to  an  employer's 
liability  for  the  nonobservance  of  common-law  duties 
other  than  the  duty  to  provide  a  safe  place,  or,  in  some 
cases,  superintendence,  because  no  question  about  them 
is  raised  on  the  record.  It  may  be  that  some  of  our 
cases — that  of  Mobile  d  Montgomery  Ry.  Co.  v.  Smith, 
siipra,  for  instance — "have  gone  to  the  extremest  verge 
of  soundness  in  applying  the  doctrine  of  fellow  servants 
to  the  exemption  of  the  employer  from  liability"  ( Geor- 
gia Pacific  Ry.  Co.  v.  Dai>is,  92  Ala.  313,  9  South.  252, 
25  Am.  St.  Rep.  47) ;  but  they  have   been   consistently 
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followed. — Postal  Telegraph  Cable  Co.  v.  Bulsey,  115 
Ala.  204,  22  South.  854,  and  cases  cited. 

That  it  is  the  duty  in  general  of  an  employer  to  exer- 
cise due  care  to  provide  a  reasonably  safe  place,  having 
regard  to  the  kind  of  work  involved,  in  which  his  em- 
ployees may  do  the  work  assigned  to  them  cannot  be 
denied;  and,  where  this  duty  is  delegated  to  an  em- 
ployee, as  of  necessity  it  frequently  must  be,  the  em- 
ployee to  whom  it  is  delegated  represents  the  master  or 
employer  in  such  sense  that  the  latter  is  liable  for  his 
negligence  in  its  discharge. — 4  Labatt,  Mas.  &  Ser.  (2d 
Ed.)  §  1483.  But  the  duty  of  maintaining  the  safety  of 
the  place  is  not  absolutely  personal  to  the  master,  and 
the  rule  established  by  the  decisions  of  this  court,  in 
common  with  others  of  excellent  authority,  is  that  it 
may  be  discharged  by  committing  its  performance  to 
agents  carefully  selected  for  competency  and  fitness. — 
Ca^es  supra ;  Woodward  Iron  Co.  i\  Cook,  124  Ala.  353, 
27  South.  455;  Tia idler  C,  C.  &  I.  Co.  v.  Farrington, 
144  Ala.  157,  39  South.  898;  Whitmore  v.  Ala.  Consoli- 
dated C.  d  L  Co.,  164  Ala.  125,  51  South.  397,  137  Am. 
St.  Rep.  31. 

Our  reading  of  the  record  and  the  briefs  of  counsel  in 
this  case  produces  the  impression  that  probably  the 
trial  court  in  refusing  to  defendants  the  general  charge 
as  to  count  3  proceeded  upon  the  idea  that  the  evidence 
justified  a  finding  that  one  or  the  other  of  defendants' 
named  superintendents  was  negligent  in  pushing  the 
shovel  forward,  as  the  work  progressed,  to  a  point 
where  those  engaged  in  its  operation  would  be  exposed 
to  danger  from  the  incomplete  or  defective  finished  sides 
or  walls  of  the  cut,  and  tliat  the  space  between  thus  left 
l)ehind  the  scooj)  or  dii)per  of  the  shovel,  and  yet  occu- 
pied by  the  operative  machinery  of  the  shovel,  became 
and  was  a  phue  provided  within  the  meaning  of  the 
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common-law  doctrine  on  that  subject.  These  superin- 
tendents may  have  been  negligent  in  the  respect  indi- 
cated, but,  if  so,  they  were  not  negligent  in  providing  a 
place,  nor  did  they  act  with  the  authority  of  vice  prin- 
cipals of  defendants;  and  defendants  were  liable,  if  at 
all,  under  the  statutory  counts. 

It  is  generally  considered  that  the  rule  requiring  an 
employer  to  provide  his  employee  with  a  safe  place  does 
not  operate  "where  the  prosecution  of  the  work  itself 
makes  the  place  and  creates  its  dangers." — 4  Labatt, 
§  1518,  to  which  many  cases  are  cited.  This  exception 
to  the  master's  specific  duty  to  provide  a  safe  place  is 
based  upon  reasonable  considerations  which  are  thus 
stated  by  the  Supreme  Court  of  New  Jersey:  "Whethi^r 
the  master  retain  the  superintendence  and  nianageniont 
of  his  business,  or  withdraws  himself  from  it  and  de- 
volves it  on  a  vice  principal  or  representative,  it  is  quite 
apparent  that,  although  the  master  or  his  representa- 
tive may  devise  the  plans,  engage  the  workmen,  provide* 
the  machinery  and  tools,  and  direct  the  performance  of 
the  work,  neither  can,  as  a  general  rule,  be  continually 
present  at  the  execution  of  all  such  work.  It  is  the  nec- 
essary consequence  that  the  mere  execution  of  the  phin- 
ned  work  must  be  intrusted  to  workmen,  and,  where* 
necessary,  to  groui)s  or  gangs  of  workmen,  and  in  such 
case  that  <me  should  l>e  selei*ted  as  the  leader,  boss,  or 
foreman  to  see  to  the  execution  of  such  work.  This  sort 
of  superiority  of  service  is  so  essential  and  so  universal 
that  every  workman,  in  entering  upon  a  contract  of 
service,  must  contemplate  its  being  made  use  of  in  a 
proper  case.  He  therefore  nuikes  his  contract  of  service* 
in  contemplation  of  the  risk  of  injury  from  the  negli- 
gence of  a  boss  or  foreman,  as  well  as  from  the  negli- 
gence of  another  fellow  workman.  The  forenmn  or  su- 
perior servant  stands  to  him,  in  that  respect,  in  the  pnv 
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cise  position  of  his  other  fellow-servants." — O'Brien  t?. 
Avierioan  Dredging  Co.,  53  N.  J.  Law,  291,  21  Atl.  324, 
quoted  by  the  Supreme  Court  of  the  United  States  in 
Central  Railroad  Co.  v.  Keegan,  160  U.  S.  259,  16  Sup. 
Ct.  269,  40  L.  Ed.  418. 

By  the  statute  the  master's  immunity  by  reason  of 
the  fellow-servant  doctrine  has  been  curtailed;  his  lia- 
bility has  been  enlarged.  It  is  still  practically  impos- 
sible that  the  master  or  his  superintendent  should  su- 
pervise every  detail  of  the  master's  work,  it  is  still  un- 
necessary that  the  master  shall  do  for  his  employee  that 
which  the  employee  may  do  for  himself  to  the  better  ad- 
vantage of  both,  but,  if  superintendence  is  intrusted  to 
a  co-employee,  and  it  be  found,  as  a  fact,  having  regard 
for  the  nature  and  extent  of  the  superintendence  dele- 
gated, that  the  superintending  employee,  acting  within 
the  line  and  scope  of  his  authority,  has  failed  in  due 
care  for  his  inferior  co-employee,  there  may  be  a  recov- 
ery under  the  statute.  But  in  our  system  of  pleading 
each  count  is  a  separate  complaint,  the  sufficiency  of 
which  is  to  be  adjudged  upon  its  own  allegations,  and 
to  state  a  case  under  the  statute  the  complaint  must  set 
out  the  fact  of  superintendence  and  the  particular 
wherein  there  has  been  a  failure  to  exercise  due  care, 
as  was  done  in  counts  1  and  2. — WoodvxM-d  Iron  Co.  v. 
Marbut,  183  Ala.  310,  62  South.  804. 

It  results  from  the  foregoing  considerations,  which 
inhere  in  the  law  of  the  subject  and  the  substance  of  the 
separate  counts,  that,  while  the  statutory  counts  1  and 
2  were  properly  submitted  to  the  jury,  defendants  were 
entitled  to  the  general  charge  requested  as  to  count  3 
which  proceeded,  as  we  have  said,  distinctly  upon  the 
ground  that  defendants  had  failed  in  some  duty  impos- 
ed upon  them  by  the  common  law.  In  that  count  the 
allegation  is,  in  effect,  that  defendants   or   some   vice 
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principal  of  theirs  neglected  to  furnish  plainti£f  a  rea- 
sonably safe  place  in  which  to  work.  It  must  be  assum- 
ed that  plaintiff  and  his  co-employees  went  to  work 
upon  the  natural  surface  of  the  earth ;  at  least  there  is 
no  basis  for  supposing  that  the  place  as  it  stood  was 
unsafe  in  any  respect  for  which  defendants  could  be 
held  responsible  on  any  principles  of  law  or  reason.  The 
danger  arose,  and  could  only  arise,  as  the  work  pro 
gressed.  It  was  caused  by  the  work  done.  In  such  case 
defendants  were  not  obliged  by  any  common-law  rule  of 
duty  to  stand  by  during  the  progress  of  the  work  to  see 
where  a  danger  arose. — Durst  v.  Carnegie  Steel  Co,,  173 
Pa,  162,  33  Atl.  1102.  The  court,  however,  in  submit- 
ting to  the  jury  whether  plaintiff  had  made  out  a  case 
under  the  third  count,  seems  to  have  held  otherwise. 
We  cannot  know  upon  what  theory  or  count  the  jury 
concluded  for  the  plaintiff,  and  for  the  error  in  sub- 
mitting the  case  to  them  on  the  third  count  the  judg- 
ment must  be  reversed. 

In  argument  touching  the  question  discussed  appel- 
lee relies  upon  Alabwma  Consolidated  C.  &  I.  Co.  v. 
nammond,  156  Ala.  257,  47  South.  248.  The  counts 
upon  which  that  case  went  to  the  jury  were  both  fram- 
ed under  the  statute.  Appellee  also  relies  upon  North- 
ern Ala.  Co.  V.  Mm-sell,  138  Ala.  564,  36  South.  459. 
One  of  the  counts  in  that  case  proceeded  on  the  com- 
mon law;  but  the  facts  there  obviously  take  the  case 
without  the  influence  of  the  principles  which  have  con- 
trolled our  decision  in  the  case  at  bar. 

For  the  reasons  stated  above  defendants  were  enti- 
tled to  charge  14,  which  was  refused  to  them. 

There  was  error  also  in  the  refusal  of  charge  27  re- 
quested by  defendant. — B.  R.  L.  &  P.  Co.  v.  Humphries, 
171  Ala.  291,  54  South.  613;  B.  R.  L.  &  P.  Co.  v.  Con- 
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zales,  183  Ala.  273,  61  South.  82;  B.  R.  L.  &  P.  Co.  v. 
Moore,  148  Ala.  115,  42  South.  1024. 

For  the  errors  indicated,  the  judgment  mu8t  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  McClellan  and  dbGrapfbn- 
RIED,  JJ.,  concur. 


Birmingham  Railway,  Light  &  Power  Co.  v. 
Scisson. 

Injury  to  Passenger. 

(Decided  June  18,  1914.     Rehearing  denied  July  25,  1914. 
0(5  South.  2.) 

Cancers;  Duty  to  Passengers;  Degree  of  Care. — The  carrier 
owes  to  its  passengers  the  duty  to  exercise  tlie  highest  degree  of 
care,  slcill  and  diligence  linown  to  very  careful,  slsillful  and  diligent 
persons  engaged  in  a  like  business,  consistent  with  the  practical  oper- 
ation of  the  business. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  John  H.  Miller. 

Action  by  Belle  Scisson  against  the  Birmingham 
Railway,  Light  &  Power  Company,  for  damages  for 
injuries  sustained  while  a  passenger  on  one  of  its  cars. 
Judgment  for  plaintiff  and  defendant  appeals.  Af- 
firmed. 

Tillman^  Bradley  &  Morrow^  and  Brenton  K.  Fisk^ 
for  appellant.  For  brief  and  insistence,  see  case  of  B. 
R.  L.  &  P.  Co.  V,  Lorn  Scisson,  186  Ala.  70,  65  South. 
332. 

Harsh,  Beddow  &  Fitts,  and  McQueen  &  Ellis,  for 
appellee.  For  brief  and  insistence  see  B.  R.  L.  d  P.  Co. 
V.  Lena  Scisson,  186  Ala.  70,  65  South.  332. 
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DB  GRAFPENRIBD,  J.— In  this  ease  the  court,  at 
the  written  request  of  the  plaintiff,  charged  the  jury 
that:  "A  common  carrier  of  passengers,  by  street  car, 
owes  to  its  passengei-s  the  duty  to  exercise  the  highest 
degree  of  care,  skill,  and  diligence  known  to  very  care- 
ful, skillful  diligent  persons  engaged  in  like  business, 
consistent  with  the  practical  operation  of  the  business." 

This  charge  correctly  states  the  law. — Alabama  Oreat 
f^owthern  Railroad  Co.  v.  Robinson,  183  Ala.  265,  62 
South.  813. 

2.  The  other  questions  presented  by  this  record  were 
determined  adversely  to  appellant  in  the  case  of  Bir- 
mingham Railway,  Light  &  Power  Co,  v,  Lena  E.  Scis- 
son,  186  Ala.  70,  65  South.  332. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 

Andbiison,  C.  J.,  and  M(^Clbllan  and  Sayrb^  JJ., 
concur. 


Mobile  &  Ohio  R.  R.  Co.  v.  Brassell. 

Nuisance. 

(Decided  November  7,  1014.     6C  Soutli.  447.) 

1.  Neic  Trial;  Successful  Party;  Grounds. — ^Wliere  a  vercUct  was 
rendered  for  plaintiff,  the  only  ground  on  wliicli  lie  could  properly 
seek  a  motion  for  a  new  trial  was  that  the  verdict  was  inadequate. 

2.  Same, — Under  the  facts  in  this  case  It  was  the  province  of  the 
jury  to  determine  whether  plaintiff  had  sustained  any  substantial 
damages  as  the  proximate  result  of  the  alleged  wrong,  and  hence  a 
verdict  in  his  favor  for  nominal  damages  only  should  not  lie  set 
aside  by  tlie  court  unless  the  amount  allowed  w^as  so  inadequate  as 
to  plainly  indicate  that  the  jury  was  actuated  by  passion,  prejudice 
or  other  improper  motive. 
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Appeal  from  Montgomery  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Action  by  William  R.  Brassell  against  the  Mobile  & 
Ohio  Railroad  Company,  for  damages  for  maintaining 
a  stagnant  pool  near  his  dwelling.  There  was  a  ver- 
dict for  plaintiff  for  one  cent,  which  on  motion  of  plain- 
tiflf,  was  set  aside,  and  a  new  trial  ordered,  and  defend- 
ant appeals.    Reversed  and  rendered. 

Stener,  Crum  &  Weil,  for  appellant.  Counsel  dis- 
cuss the  propostion  that  defendant  is  entitled  to  the  af- 
firmative charge,  and  in  support  thereof  cite  A.  G.  L,  t?. 
Woolfolk,  59  South.  635.  They  insist  that  plaintiflf 
was  entitled  to  no  more  damages  than  the  jury  awarded 
him,  and  that  there  was  nothing  to  indicate  any  pas- 
sion or  prejudice,  or  improper  motives,  and  that  the  ac- 
tion of  the  court  in  setting  aside  the  verdict  was  erro- 
neous.—We^.  Rtj.  V,  Stone,  39  South.  723;  26  X.  W.  467. 

W.  H.  &  J.  R.  Thomas  and  W.  R.  Brassell^  for  ap- 
pellee. The  damages  were  entirely  inadequate,  and  the 
court  properly  set  aside  the  verdict  and  awarded  plain- 
tiff a  new  trial  under  the  evidence  in  the  case. — Arndt 
V.  City  of  CwUman,  132  Ala,  540;  Shaha^n  v.  Brown,  60 
South.  891;  So.  Ry.  v,  Leiris,  165  Ala.  555;  Richards  v. 
Dangherty,  133  Ala.  575;  C.  of  Ga.  v,  Windham,  126 
Ala.  560.  The  action  of  the  trial  court  in  granting  a 
new  trial  will  not  be  disturbed. — Cohh  v.  Malone,  92 
Ala.  630;  Holland  v.  Howard,  105  Ala.  538;  White  t\ 
Blair,  95  Ala.  147;  see  also  141  Ala.  332;  160  Ala.  329; 
98  Ala.  598. 

ANDERSON,  C.  J.— Since  the  verdict  in  this  case 
was  for  the  plaintiff,  the  only  ground  upon  which  the 
motion  for  a  new  trial,  at  his  instance,  could  have  been 
granted  was  that  the  verdict  was  inadequate. 
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The  jury  saw  and  heard  the  witnesses,  and  it  was  pe- 
culiarly within  their  province  to  determine  whether  or 
not  the  plaintiff  sustained  any  substantial  damages  as 
the  proximate  result  of  the  wrong  complained  of,  and 
which  they  found  to  exist.  This  being  a  case  where  the 
law  provides  a  trial  by  jury,  the  trial  court  was  invest- 
ed with  no  right  to  set  aside  the  verdict  for  either  ex- 
cessiveness  or  inadequacy  alone,  unless  the  amount  al- 
lowed by  the  verdict  was  so  excessive  or  inadequate  as 
to  plainly  indicate  that  the  verdict  was  produced  "by 
passion  or  prejudice  or  improper  motive." — Montgom- 
ery Light  &  Traction  Co.  v.  King,  187  Ala.  619,  65 
South.  998;  National  Surety  Co.  v.  Mabry,  1.39  Ala.  217, 
35  South.  698;  Moseley  v.  Jamison,  68  Miss.  336,  8 
South.  745.  While  the  jury  in  this  case  found  that  the 
defendant  was  liable  for  creating  or  maintaining  a  nui- 
sance, the  correctness  of  which  finding  we  need  not  de- 
cide, they  were  of  the  opinion  that  the  plaintiff  sustain- 
ed no  substantial  damages  as  the  proximate  result  of 
same,  and  their  verdict  as  to  this  last  proposition  was 
authorized  by  the  evidence;  and  we  are  unable  to  say 
that  the  said  finding  was  produced  by  passion,  preju- 
dice, or  improper  motive. — Joyce  on  Nuisances,  §  498; 
Wood  on  Nuisances,  §  853. 

The  judgment  of  the  trial  court  in  granting  the  mo- 
tion for  a  new  trial  is  reversed;  and  one  is  here  ren- 
dered overruling  same. 

Reversed  and  rendered. 

McClbllan^  Mayfibld^,  and  db  Graffbnribd^  JJ., 
concur. 
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Birmingham  Railway,  Light  &  Power  Co.  v. 

NaUs. 

Injur}/  to  Passenger. 

(Decided  July  2,  1914.    66  South.  5.) 

1.  Carficrs;  Injury  to  Passenger;  Wantonness. — Defendant  was  not 
entitled  to  have  a  verdict  directed  for  it  under  a  count  charging  wan- 
ton or  willful  misconduct  where  the  jury  might  have  found  from  the 
evidence  that  the  conductor  of  the  trailer  signalled  the  movement  of 
the  cars  and  causetl  the  doors  to  be  closed  at  a  time  when  he  knew 
l)laiutiir  was  alighting,  and  was  between  the  doors  in  such  a  situation 
that  to  move  the  cars  or  close  the  doors  would  probably  result  In 
injury,  and  that  the  conductor's  action  was  characterized  by  a  reck- 
less indifference  to  the  probable  consequences  of  the  movement  of  the 
cars  and  closing  the  doors. 

2.  Damaficsi;  Instructions:  Conformity  to  Evidence. — W4iere  dam- 
aj;es  for  loss  of  time  were  claimed  in  the  complaint,  and  there  was 
*»vidence  showing  a  loss  of  time  by  reason  of  the  lujurj'.  and  the 
monetary  eciuivalent  thereof,  defendant  was  not  entitled  to  a  charge 
tliat  i>laintiflf  could  not  recover  for  time  lost  from  work. 

^.  Appeal  and  Error;  lievieir:  Damages. — There  being  credible 
evidence  and  reasonable  inferences  therefrom  upon  which  the  jury 
might  rest  the  amount  awarded,  both  as  to  compensation  and  exem- 
plary damages,  the  amount  of  the  verdict  did  not  show  such  passion 
or  prejudice  as  to  require  the  setting  aside  of  the  verdict. 

Appeal  from  Birmingham  City  Court. 

Heard  l)efore  Hon.  C.  C.  Nbsmith. 

Action  by  W.  M.  Nails  against  the  Birmingham  Rail- 
way, Light  &  Power  Company  for  damages  for  inju- 
ries suffered  while  a  passenger.  Judgment  for  plain- 
tiff and  defendant  appeals.     Affirmed. 

Tillman^  Bradley  &  Morrow^  and  T.  A.  McFarland^ 
for  appellant.  The  judgment  was  excessive  and  should 
be  set  aside.— Acts  1911,  p.  587;  M.  cf  C,  If.  R.  Co.  v. 
Marfin.  117  Ala.  :^S2;  L.  <{•  .Y.  r.  Anchors,  114  Ala.  492; 
n.  R.  L.  ik  p.  Co.  V.  Brown,  150  Ala.  326. 
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Harsh^  Bbddow  &  FiTTS,  for  appellee.  It  is  cleaxly 
a  question  for  the  jury  whether  defendant  was  guilty  of 
wanton  injury. — So.  Ry.  v.  Shelton,  136  Ala.  191;  G. 
of  Ga.  V.  Partridge,  136  Ala.  595;  B.  R,  L.  &  P.  Go.  v. 
Bretinen,  57  South.  879.  The  court  will  not  disturb  the 
verdict  where  it  is  supported  by  the  evidence. — G.  of 
Ga.  V.  White,  175  Ala.  60;  So.  Ry,  v.  Growder,  130  Ala. 
265. 

McCLELLAN,  J. — ^Action  for  damages  by  passen- 
ger against  the  carrier,  appellant. 

The  first  count  ascribed  the  injury  to  simple  negli- 
gence in  and  about  the  service  to  plaintiff;  and  the  sec- 
ond count  ascribed  the  injury  to  wanton  or  intentional 
misconduct  on  the  part  of  servants  for  whose  wrong,  in 
this  relation,  defendant  was  accountable. 

The  evidence  has  been  carefully  considered;  and  the 
conclusion  prevails  that  the  defendant  was  not  entitled 
to  the  aflfirmative  charge,  requested  for  it,  on  the  sec- 
ond count.  It  was  open  for  the  jury  to  find  that  the 
conductor  of  the  trailer  signaled  the  movement  of  the 
cars  and  caused  the  doors  thereof  to  be  closed  at  a  time 
when  he  actually  knew  that  plaintiff  was  in  the  act  of 
alighting  between  the  doors,  and  in  such  situation  as 
that  to  move  the  cars  and  to  close  the  doors  would  prob- 
ably, if  not  certainly,  result  in  injury  to  plaintiff;  and 
that  this  action  of  the  conductor  of  the  trailer  was  char- 
acterized by  a  reckless  indifference  to  the,  at  least,  prob- 
able injurious  consequences  that  would  attend  the  then 
movement  of  the  cars  and  the  closing  of  the  doors  there- 
to. The  vital  questions  under  the  pleadings  were  for 
the  jury,  and  the  court  well  declined  to  foreclose  the 
inquiries  and  their  solution  by  the  jury. 

The  evidence  also  rendered  it  impossible  for  the  court 
to  say,  through  instruction  of  the  jury,  that  the  plain- 
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tiflPs  injuries,  if  suflfered  to  the  extent  his  testimony  af- 
firms, were  not  of  a  permanent  character. 

So,  too,  there  was  no  error  in  refusing  to  instruct  the 
jury  that  the  plaintiflE  could  not  "recover  for  any  time, 
if  any,  he  lost  from  work."  That  was  an  element  of 
damages  claimed  in  the  complaint;  and  there  was  evi- 
dence tending  to  show  the  factum  of  the  loss  of  time  by 
reason  of  his  injuries  and  to  show  the  monetary  equiva- 
lent or  measure  thereof. 

There  being  credible  evidence  and  reasonable  infer- 
ences therefrom  upon  which  the  jury  might  rest  the 
amount  of  the  recovery  awarded,  both  as  respected  com- 
pensation and  exemplary  damages,  the  amount  here 
given  by  the  jury  cannot  be  said  to  manifest  such  pas- 
sion and  prejudice  as  to  allow  the  annulling  of  the  ver- 
dict. 

The  judgment  is  affirmed. 

Affirmed.    All  the  Justices  concur. 


International  Agricultural  Corporation  i;. 
Southern  Railway  Co. 

Delay  hi  Delivery  of  Freight. 

(Decided  June  30,  1914.     Rehearing  denied  July  25,  1914. 
66  South.  14.) 

1.  Appeal  and  Error;  Review;  Presumption;  Finding  of  Court. — 
Where  the  ease  was  tried  by  the  court  without  a  jury,  and  both  com- 
petent and  incompetent  evidence  had  been  admitted,  it  will  be  pre- 
sumed on  review  by  the  appellate  court  that  the  court  considered 
only  the  competent  evidence;  especially  where  the  finding  was  what 
It  should  have  been  independent  of  such  incompetent  evidence. 

2.  Carriers;  Goods;  Initial  Carrier;  Liahility. — While  under  section 
5546,  Code  1907,  an  initial  carrier  is  liable  for  damages  to  a  shipment 
from  negligence  of  the  delivering  carrier  within  the  contemplation  of 
the  shipping  contract,  yet  such  carrier  Is  not  liable  for  damages  for 
the  negligence  of  a  carrier  to  whom  the  shipment  has  been  deliv- 
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ered  under  a  new  contract  between  shipper  and  such  latter  carrier, 
after  the  shipment  had  been  carried  by  the  initial  carrier  to  the  desti- 
nation fixed  by  the  original  contract. 

Appeal  from  Lauderdale  Circuit  Court. 

Heard  before  Hon.  C.  P.  Almon. 

Action  by  the  International  Agricultural  Corpora- 
tion against  the  Southern  Railway  Company,  for  dam- 
ages, for  delay  in  delivering  goods,  and  for  injury  to 
the  goods.  Judgment  for  defendant  and  plaintiff  ap- 
peals.    Aflarmed. 

AsHCRAFT  &  Bradshaw^  for  appellant.  The  owner 
of  goods  shipped  may  change  his  instructions  as  to  des- 
tination and  substitute  a  different  place  of  delivery. — 
Melboum  v.  L.  &  N.j  88  Ala.  443.  The  owner  may  waive 
delivery  at  one  place  and  accept  it  at  another. — L.  &  N. 
V.  Oilmer,  89  Ala.  534.  The  acceptance  of  a  portion  of 
the  shipment  at  a  place  different  from  that  specified  in 
the  contract  does  not  discharge  the  carrier  as  to  the  res- 
idue.— Cox  V.  Peterson,  30  Ala.  608.  Assent  to  the 
terms  of  the  bill  of  lading  is  not  presumed  by  its  accept- 
ance where  there  is  a  prior  oral  agreement  with  refer- 
ence to  the  shipment. — L.  d  N.  v.  Meyer,  78  Ala.  597. 

C.  E.  Jordan  and  O.  Kyle,  for  appellee.  A  surety 
for  the  duty  of  another  has  the  right  to  stand  on  the 
very  terms  of  the  contract  he  made. — Moses  Bros,  v,  A. 
B.  d  L,  Assn.,  100  Ala.  465.  The  bill  of  lading  stands 
on  the  same  basis  as  other  contracts. — 6  Cyc.  420;  T. 
F.  M.  Co.  V.  N.  Ala.  Ry.  Co.,  128  Ala.  167;  A.  G.  S.  v. 
Norris,  167  Ala.  311.  The  change  of  destination  and 
delivery  somewhere  else  beyond  the  point  of  destina- 
tion in  the  bill  of  lading  made  a  new  contract. — 5  A.  & 
E.  Enc.  of  Law,  214;  6  Cyc.  468;  2  Hutchinson  on  Car- 
riers, §  660:  71  Am.  Dec.  278;  92  Am.  Dec*.  142:  15  L. 
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R.  A.  (N.  S.)  756;  L.  &  N.  v.  D.  &  R.,  88  Ala,  443;  137 
Ala.  446.  A  suit  cannot  be  maintained  on  a  bill  of  lad- 
ing by  a  stranger  to  the  contract. — Zimmerman  C,  Co. 
V.  L,  &  N.,  6  Ala.  App.  475. 

MAYFIELD,  J. — This  action  is  by  a  shipper  against 
the  receiving  carrier.  The  complaint  declares  on  a  bill 
of  lading  issued  by  the  defendant.  The  shipment  was 
from  Florence,  Ala.,  to  Lamb's  Ferry,  on  the  Tennes- 
see river.  The  route  was  from  Florence  to  Decatur, 
Ala.,  over  the  defendant's  line  of  railroad,  and  thence 
by  independent  boat  or  barge  line,  on  the  Tennessee 
river,  to  its  destination. 

The  freight  was  promptly  shipped  from  Florence  to 
Decatur,  but  there  was  some  delay  in  delivering  to  the 
barge  line,  but  no  particular  claim  for  damages  is  made 
on  account  of  this  delay.  While  the  freight  was  at  De- 
catur, one  Reeder,  agent  of  the  plaintiff,  who  accompa- 
nied the  shipment,  made  arrangements  wiith  some 
agents  of  the  barge  line  to  carry  the  freight  on  to  Locks 
1  and  3,  on  the  Tennessee  river,  which  were  three  to  six 
miles  beyond  Lamb's  Ferry,  the  destination  of  the  ship- 
ment, as  shown  by  the  bill  of  lading  which  was  sued  on. 

The  shipment  was  fertilizer,  and,  after  it  was  trans- 
ferred from  defendant's  cars  to  the  barge,  it  was  allow- 
ed to  be  without  cover  and  to  be  exposed  to  the  weather. 
Here  the  shipment  was  rained  on  and  greatly  injured, 
which  damage  is  the  basis  of  the  claim  for  damages  here 
litigated.  Some  rain  fell  before  the  barge  reached 
Lamb's  Ferry,  but  most  of  the  rain  fell,  and  the  great- 
er part  of  the  damage  accrued,  after  the  shipment  left 
Lamb's  Ferry,  and  while  on  its  way  to  Locks  1  and  3. 

There  was  no  attempt  to  show  the  amount  of  dam- 
ages on  account  of  the  delay  in  shipping,  nor  the  dam- 
ages on  account  of  the  rain  which  fell  before  the  ship- 
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ment  reached  Lamb's  Perry;  the  only  attempt  was  to 
show  the  total  amount  of  damages. 

The  case  was  tried  by  the  court  without  a  jury.  The 
defendant  made  request  for  a  special  finding  of  the 
facts ;  but  the  court,  for  some  reason,  declined  to  make 
such  special  finding,  but  found  generally  for  the  defend- 
ant. 

The  plaintiff  made  no  request  for  a  special  finding, 
and  his  exception  reserved  on  account  of  the  court's 
failure  to  find  the  facts,  as  requested  by  the  defend- 
ant, was  unavailing. 

Plaintiff  appeals,  and  assigns  upwards  of  80  errors. 
It  would  be  wholly  useless  for  us  to  consider  these  va- 
rious assigned  errors,  even  if  all  were  insisted  upon — 
which,  of  course,  is  not  the  case.  There  are  two  ques- 
tions, in  the  present  state  of  the  record,  which,  being 
decided  adversely  to  appellant,  require  an  affirmance, 
though  all  the  other  questions  insisted  upon  by  it  were 
decided  in  its  favor. 

The  action  was  on  a  bill  of  lading,  wherein  was  a 
written  contract  to  ship  from  Plorence  to  Lamb's  Perry. 
After  the  shipment  was  carried  to  the  end  of  defend- 
ant's line,  plaintiff's  agent  made  an  arrangement  with 
the  connecting  boat  line  to  carry  the  freight  on  to  Locks 
1  and  3,  on  the  Tennessee  river,  which  were  beyond  the 
destination  mentioned  in  the  bill  of  lading  sued  on,  and 
there  make  delivery  of  same. 

There  was  no  complaint,  nor  sufficient  evidence  to 
show,  that  the  defendant  ever  consented  to  this  arrange- 
ment— either  before  or  after  issuance  of  the  bill  of  lad- 
ing. There  was  an  attempt  on  the  part  of  the  plain- 
tiff to  show  that  the  defendant  did  consent,  but  there 
was  an  utter  failure  so  to  do.  There  was  offered  no 
competent  evidence  to  show  that  the  defendant  did  so 
consent;  most  of  that  offered  the  court  expressly  ruled 
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out  as  incompetent;  and,  as  the  facts  were  found  by 
the  court  and  not  by  a  jury,  we  must  presume  that  the 
court  considered  only  the  competent  evidence.  And 
especially  is  this  so  when,  as  here,  the  finding  is  in  ac- 
cord with  what  it  should  have  been  if  illegal  evidence 
was  not  considered. 

The  defendant  was  clearly  not  bound  by  the  new  ar- 
rangement or  contract,  to  carry  this  freight  on  to  Locks 
1  and  3,  instead  of  to  Lamb's  Ferry,  as  it  had  contract- 
ed to  carry  it,  and  for  delivery  whereat  the  law  makes 
it  liable,  though  the  loss  or  damage  did  occur  after  the 
shipment  had  been  delivered  by  it  to  a  connecting  car- 
rier. The  boat  line  may  be  liable  under  this  new  con- 
tract but  the  defendant  railroad  company,  which  con- 
tracted to  carry  to  Lamb's  Ferry  only,  is  not  so  liable. 

If  the  defendant  railroad  company  had  undertaken 
to  carry  the  freight  beyond  its  destination,  even  with- 
out a  contract  so  to  do,  or  under  a  nudum  pactum,  and 
on  account  of  its  negligence  in  so  carrying  the  shipment 
beyond  its  desination  the  damage  had  occurred,  it 
would  then  be  liable,  as  was  the  barge  line,  and  as  the 
railroad  company  was  held  to  be,  in  Melbourne's  Cdse, 
88  Ala.  443,  6  South.  762,  and  again,  in  Smith's  Case, 
132  Ala.  434,  31  South.  481;  but  the  defendant  in  this 
case  did  not  undertake  or  agree  to  so  carry  beyond 
the  destination,  and  declined  to  do  so,  and  was  not  a 
party  to  the  agreement  to  so  carry  beyond  Lamb's  Fer- 
ry, and  did  not  attempt  to  so  carry.  Hence  the  rule  an- 
nounced in  the  above  cases  does  not  apply.  Mr.  Hutch- 
inson states  the  rule  to  be  that  the  owner  cannot  change 
the  destination,  and  require  delivery  somewhere  else, 
except  upon  the  basis  of  a  new  contract,  after  the  car- 
rier has  completed  his  undertaking  and  carried  the 
goods  to  the  destination  first  agreed  upon, — 2  Hutchin- 
son on  Carriers,  §  660. 
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To  hold  that  the  initial  carrier  is  bonnd  by  the  con- 
tract which  he  made  with  the  shipper,  and  also  by  all 
subsequent  contracts  made  between  the  shipper  and  all 
intermediate  cancers  and  the  delivering  carrier,  would 
be  to  bankrupt  the  initial  carrier.  It  is  going  quite  far 
enough  to  hold  the  initial  carrier  liable  for  the  negli- 
gence of  the  intermediate  or  delivering  carrier,  or  for 
the  failure  of  the  latter  to  perform  the  contract  made 
by  the  initial  or  receiving  carrier.  It  is  not  yet  provid- 
ed by  statute  that  the  shipper  and  the  delivering  car- 
rier can,  by  agreement  between  themselves,  bind  the  re- 
ceiving carrier  by  a  new  contract  to  which  he  is  not  a 
party,  to  which  he  does  not  consent,  and  which  he  does 
not  undertake,  but  declines,  to  perform.  It  is  true  that 
section  5546  of  our  Code  requires  the  initial  or  receiv- 
ing carrier  to  issue  a  bill  of  lading,  or  receipt,  to  the 
shipper,  and  makes  such  carrier  liable  to  the  shipper 
for  the  negligence  of  intermediate  or  delivering  car- 
riers, or  for  the  failure  or  refusal  of  such  other  carriers 
to  perform  the  contract  of  shipment ;  but  it  does  not  au- 
thorize such  other  carriers  to  change  that  contract  of 
shipment  and  thereby  hold  the  initial  carrier  liable 
either  to  the  shipper  or  to  such  other  carriers — in  other 
words,  does  not  authorize  them  to  make  a  contract  for 
the  initial  carrier.  On  the  contrary,  the  statute  re- 
quires that  the  initial  carrier  shall  make  the  contract, 
and  that  he  shall  be  bound  by  the  contract,  though  it  is 
to  be  performed  in  part  by  others. 

The  wisdom  and  justice  of  the  statute  rest  upon  the 
fact  that,  as  the  receiving  carrier  is  the  one  with  whom 
the  shipper  must  contract,  the  former  should  be  liable 
to  the  latter. 

The  statute  does  not  authorize  the  shipper  to  contract 
with  the  intermediate  carrier  and  thereby  bind  the  lat- 
ter contrary  to  the  express  provisions  of  the  bill  of  lad- 
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ing  which  he  requires  it  to  issue,  and  to  the  perform- 
ance of  which  the  statute  holds  the  initial  carrier  lia- 
ble, even  where  the  performance  is  distributed  in  part 
to  intermediate  carriers  and  to  the  delivering  carrier. 

It  appearing  in  this  case  without  dispute  that  the 
shipper  and  the  intermediate  carrier  materially  chang- 
ed the  contract  of  shipment,  and  that  the  initial  car- 
rier declined  to  be  bound  thereby,  no  liability  was  fixed 
upon  the  latter  by  the  changed  or  new  contract  of  ship- 
ment. 

As  there  was  no  claim  of,  nor  attempt  to  show,  any 
certain  amount  of  damages  suffered  on  account  of  a 
failure  to  promptly  deliver  to  the  connecting  carrier, 
when  the.  liability  of  the  defendant  ceased  because  of 
the  change  of  the  contract  of  shipment  to  Locks  1  and  3 
instead  of  to  Lamb's  Ferry,  no  judgment  could  be  ren- 
dered against  this  defendant  in  this  action,  which  de- 
clared on  the  bill  of  lading  issued  by  the  defendant  and 
by  the  terms  of  which  only  it  was  bound.  The  effect  of 
the  agreement  between  the  shipper  and  the  delivering 
carrier  was,  in  law,. to  substitute  a  new  and  different 
contract,  by  the  terms  of  which  this  defendant  was  not 
bound. 

For  this  reason  the  judgment  of  the  trial  court  was 
correct,  and  must  be  aflftrmed,  even  though  we  should 
concede  (which  we  do  not)  that  there  were  errors  in  the 
record,  assigned  and  insisted  upon  by  appellant.  The 
result  would  and  should  have  been  the  same  if  these 
rulings  had  been  in  favor  of  appellant. 

Affirmed. 

Anderson^  C.  J.,  and  Sombrvillb  and  Gardner,  JJ., 
concur. 


Digitized  by  VjOOQ iC 


188]  OF  ALABAMA.  361 

[W.  R.  Flowers  Lumber  Co.  v.  Hutchins.l 

W.  R.  Flowers  Lumber  Co.  v.  Hutchins. 

Injury  to  Servant. 

(Decided  June  30,  1914.    66  South.  108.) 

1.  Master  and  Servant;  Injury  to  Servant;  Notice  of  Defect. — Un- 
der subdivision  1,  section  3910,  Code  1907,  a  master  is  not  liable  for 
injuries  to  an  experienced  engineer  from  the  unexpected  starting  of 
a  stationary  engine  caused  by  a  leak  in  a  valve  in  the  interior  of  the 
engine,  where  the  existence  of  a  defect  was  not  previously  known  to 
the  master,  and  there  was  nothing  to  charge  him  with  knowledge 
thereof,  although  the  master  had  had  notice  of  other  defects,  and 
had  instructed  an  expert  engineer  to  remedy  same. 

2.  Same. — A  request  by  an  engineer  to  his  employer  to  have  a 
stationary  engine  overhauled  for  defects  discoverable  while  the  engine 
was  not  in  use,  was  not  notice  of  a  latent  defect  discoverable  only 
when  the  engine  was  running,  within  the  provisions  of  subdivision  1, 
section  as&lO,  Code  1907,  so  as  to  render  the  employer  liable  for  subse- 
quent injuries  to  the  engineer  from  such  defects  which  were  first 
discovered  at  the  time  of  the  accident,  and  while  the  engine  was  run- 
ning. 

3.  Same;  Defective  Machinery;  Burden  of  Proof. — Where  the  ac- 
tion was  under  subdivision  1,  section  3910,  Code  1907,  the  burden 
was  on  plaintiff  to  prove  the  existence  of  the  defect,  and  that  it 
arose  frona  or  was  not  discovered  or  remedied  owing  to  the  negligence 
of  defendant  or  someone  in  his  employ;  and  that  such  defect  was 
the  cause  of  the  injury. 

4.  Same. — ^Where  the  action  was  by  an  engineer  for  injuries  from 
the  sudden  starting  of  a  stationary  engine  due  to  a  leak  in  the  valve 
on  the  interior  of  the  engine,  the  burden  was  on  plaintiff  to  show 
that  there  was  something  in  the  manner  in  which  the  engine  stopped 
just  prior  to  the  accident  which  showed  a  defect  in  the  valve  which  a 
reasonable  inspection  could  have  detected. 

(Anderson,  C.  J.,  McClellan  and  Gardner,  J  J.,  dissent.) 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Action  by  J.  S.  Hutchins  against  the  W.  R.  Flowers 
Lumber  Company  for  damages  for  injuries  alleged  to 
have  been  inflicted  while  in  its  employ.  Judgment  for 
plaintiff  and  defendant  appeals.  Reversed  and  I'emand- 
ed. 
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W.  L.  Lbb  and  W.  R.  Chapman^  for  appellant.  Count 
5  was  subject  to  the  demurrers  interposed. — Conrad  v. 
Gray,  109  Ala.  130;  ^eahowi^d  Mfg:  Co.  v.  Woodson,  98 
Ala.  378;  Laughran  v.  Brewer,  113  Ala.  509;  C.  &  W. 
Ry.  Co.  v.  Bradford,  86  Ala.  574;  Tallassee  Falls  v. 
Moore,  158  Ala.  35tt.  The  aflSnuative  charge  requested 
by  appelhiut  sh<nild  have  been  given. — Going  v.  Ala.  8. 
d  W,  Co.,  142  Ala.  537;  L.  d  N,  v.  Ca/inphell,  97  Ala. 
147;  L.  it  N.  V,  Davis,  91  Ala.  487;  M.  &  C.  R,  R.  Co, 
V,  Askkew,  90  Ala.  5.  The  burden  was  on  plaintift  to 
show  the  existence  of  the  defect,  that  the  master  waB 
negligent  in  not  discovering  it  or  remedying  it,  and  that 
the  defect  caused  the  injury. — L,  &  N,  v.  Lowe,  158  Ala. 
393;  A^  A.  Ry.  Co.  v.  Mwnsell,  138  Ala.  562. 

Espy  &  Farmer,  for  appellee.  Count  5  as  amended 
was  unquestionably  good,  as  tested  by  the  former  deci- 
sions of  this  court. — Jackson  L.  Co.  v.  Cunningha/m,  141 
Ala.  206;  St.  L.  &  S.  F.  Ry.  Co.  v.  Sutton,  169  Ala.  400; 
Pell  City  M.  Co.  v.  Cosper,  172  Ala.  536 ;  West  P.  C.  Co. 
V.  Andrews,  150  Ala.  374;  So.  Ry.  v.  Da/vis,  119  Ala. 
573 ;  Harbison-W.  R.  Co.  v.  Ross,  62  South.  1010 ;  She- 
reda  v.  Wan^r-P.  Co.,  62  South.  721 ;  Yolande  C.  Co. 
V.  No7'wood,  58  South.  118.  The  only  purpose  for  which 
the  court  may  look  to  the  bill  of  exceptions  is  to  review 
the  action  of  the  trial  judge  in  overruling  appellant's 
motion  for  a  new  trial. — Yolande  C.  Co.  v.  Norwood, 
supra;  McLoud  v.  .Flournay,  57  South.  630;  Cassells 
Mills,  et  al.  v.  Strater  Co.,  166  Ala.  281. 

DE  GRAFFENRIED,  J.— The  plaintiff,  J.  S.  Hutch- 
ins,  who  is  an  engineer  of  25  years'  experience,  was  in- 
jured while  at  work  upon  a  stationary  engine  of  the 
Flowers  Lumber  Company,  and  sues  to  recover  the  dam- 
ages which  he  suffered  by  reason  of  said  injuries.    The 
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action  was  brought  under  subdivision  1  of  the  Employ- 
ers' Liability  Act. 

Our  statute  provides  that  the  master  or  employer  is 
not  liable  under  said  subdivision  1,  unless  the  defect 
therein  mentioned  arose  from,  or  had  not  been  discov- 
ered or  remedied  owing  to,  the  negligence  of  the  master 
or  employer,  or  of  some  person  in  the  service  of  the 
master  or  employer  and  intrusted  by  him  with  the  duty 
of  seeing  that  the  ways,  works,  machinery,  or  plant 
were  in  proper  condition. — Civil  Code  1907,  p.  602. 

The  plaintiff  claims  that  his  injury  was  due  to  a  de- 
fect in  a  valve  of  the  engine.  It  seems  that  it  was  the 
duty  of  the  plaintiff — and  this  duty,  we  gather  from  his 
evidence,  he  had  been  in  the  performance  of  for  some 
time  before  his  injury — to  start  and  stop  this  engine, 
and,  generally,  to  superintend  it.  On  that  subject  we 
quote  the  following  part  of  the  plaintiff's  testimony  as 
shown  by  the  bill  of  exceptions :  "  ^On  that  day  I  was 
employed  by  them,  and  working  for  them,  as  planing 
mill  foreman,  and  as  engineer,  and  it  was  my  duty  to 
look  after  the  planers  and  the  engines.  It  was  my  duty 
to  start  and  stop  the  engine  and  do  the  necessary  work 
on  it,  tighten  bolts  and  brasses  about  the  engines,  and 
to  screw  nuts  and  tighten  up  any  looseness  where  it  was 
outside  work  on  the  engine.  It  was  not  my  duty  to 
have  anything  to  do  with  the  work  on  the  inside  of  the 
engines  if  anything  got  wrong  in  them.  I  was  engag- 
ed at  my  duties  at  the  plant  of  the  defendant  on  the 
11th  of  January,  1912.  The  engine  was  a  stationarj^  en- 
gine.' The  plaintiff  then  asked  the  witness  the  follow- 
ing question :  *Did  it  require  the  time  and  attention  of 
a  man  all  of  the  time  to  run  the  engine,  or  did  you  just 
start  and  stop  the  engine  when  you  were  there?'  The  de- 
fendant objected  to  the  question,  and  for  grounds  there- 
of assigned  the  following:    ^Because  it  was  irrelevant, 
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immaterial,  and  illegal.'  The  court  overruled  the  de- 
fendant's objection,  and  the  defendant  then  and  there 
duly  excepted  to  the  ruling  of  the  court.  In  answer  to 
said  question  the  witness  said  as  follows:  *It  did  not 
require  all  the  engineer's  time.'  The  defendant  then 
and  there  moved  to  exclude  the  answer  to  said  question 
because  the  same  was  irrelevant  and  immaterial  and 
illegal,  and  because  said  answer  was  not  responsive  to 
the  question  and  the  court  overruled  the  defendant's 
motion  to  exclude  said  answer,  and  the  defendant  then 
and  there  duly  excepted  to  the  ruling  of  the  court.  The 
witness  further  testified  that  it  was  his  duty  to  start 
and  stop  the  engine,  and  it  was  his  duty  to  look  after 
the  planers  and  see  that  the  lumber  was  properly  run 
through  the  planers." 

The  plaintiff  further  testified  that  on  January  11, 
1912,  while  in  the  performance  of  his  duties  about  the 
engine,  he  noticed  some  brasses  on  the  engine  which 
needed  tightening;  that  he  stopped  the  engine,  began  to 
tighten  the  brasses,  and  while  doing  that  work  the  en- 
gine suddenly  started  and  caught  his  hand  and  arm,  in- 
flicting painful  and  permanent  injuries  upon  them.  The 
witness  further  testified  that  the  injuries  were  due  to 
a  leak  in  the  valve  of  the  engine,  but  his  testimony 
plainly  shows,  we  think,  that  at  no  time  before  this  had 
he  ever  noticed  any  defect  in  the  valve,  and  that  at  no 
previious  time  had  this  engine  indicated,  in  any  way, 
that  there  was  a  leak  in  the  valve.  At  any  rate,  he  tes- 
tified fully  in  the  case,  and  there  was  no  claim  by  him 
that  he  at  any  time  had  noticed  anything  about  this  en- 
gine which  indicated  to  him  that  it  possessed  a  valve 
which  was  defective  in  any  way.  The  valve  is  shown  by 
the  evidence  to  have  been  hidden  from  view — it  was  on 
the  interior  of  the  engine — and  such  defects  are  latent 
defects,  discoverable  only  while  an  engine  is  in  actual 
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operation.— Oire/i  i;.  A.  G.  S.  R.  R.  Co,,  181  Ala.  552, 
61  South.  924. 

2.  The  only  way  in  which  the  plaintiff  undertook  to 
show  that  the  defendant  had  knowledge  of  any  defect — 
not  the  claimed  defect  in  question — in  the  engine  was 
by  the  following,  which  we  copy  from  his  testimony: 

"I  had  a  conversation  with  Mr.  Flowers  about  the 
engine  about  the  23d  of  December,  before  I  was  hurt.  I 
think  it  was  the  day  before  Christmas  Eve.  We  were 
speaking  about  shutting  down  for  Christmas  holidays, 
and  I  went  in  the  office  and  told  Mr.  Flowers  that  the 
engine  was  in  bad  shape  and  it  needed  some  work  done 
on  it.  Mr.  Lane  was  sitting  in  Mr.  Flowers'  office  at 
the  time,  and  Mr.  Flowers  turned  to  him  and  said: 
'Mr.  Lane,  there  is  a  job  for  you ;  get  it  done  while  we 
are  shut  down.' " 

The  witness  further  testiied  that  Lane  was,  at  the 
time  of  the  above  conversation,  and  of  the  injury,  the 
head  machinist,  and  all  the  evidence  shows  that  Lane 
was  a  practical,  expert  engineer. 

3.  We  direct  attention  to  the  fact  that  at  the  time  of 
the  above  conversation  and  at  the  time  of  the  injury  the 
plaintiff,  a  skilled  engineer,  whose  duties  kept  him  in 
proximity  to  the  engine  while  it  was  in  operation,  and 
who  had  to  start  and  stop  the  engine,  had  not,  at  any 
time,  himself  discovered  any  defect  in  the  valve.  He 
not  only  reported  none  to  Flowers,  the  general  man- 
ager of  the  defendant,  but  he  himself  knew  none  to  re- 
port. The  claimed  defect,  as  we  have  already  said,  be- 
longed to  that  class  of  defects  which  are  known  as 
latent  defects,  and  had  not  been  discovered  by  the  plain- 
tiff, who  had  charge  of  the  engine  and  who  was  a  prac- 
tical engineer  of  many  years'  experience. — Oiren  ?•.  A. 
G.  Sf.  R.  R.  Co,,  supra. 
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4.  The  evidence  in  this  case  shows  without  dispute 
that  during  the  Christmas  holidays  Lane  overhauled 
the  engine.  The  engine  was  then  run,  and  gave  no  in- 
dication that  there  was  anything  wrong  with  the  valve. 
The  evidence  further  shows  without  dispute  that  since 
the  plaintiff  received  his  injuries  the  engine  has  been 
constantly  in  use,  and  that  at  no  time  has  it  since  that 
time  indicated  in  the  slightest  that  there  is  anything 
wrong  with  the  valve.  This  is,  then,  the  case  of  a  sta- 
tionary engine  which,  for  at  least  a  considerable  period 
of  time  before  the  plaintiflPs  injuries,  had  been,  at  the 
exact  spot  where  the  plaintiff  received  his  injuries,  in 
constant  operation;  the  operation  being  conducted  by 
the  plaintiff  himself.  That  was  the  business  of  the 
plaintiff,  and  nothing  had  ever  occurred,  while  that  en- 
gine was  thus  in  constant  operation,  to  indicate  to  the 
plaintiff  or  any  other  person  that  there  was  any  defect 
whatever  in  the  valve.  That  engine  was,  while  the  mill 
was  shut  down  for  Christmas  week,  overhauled  by  a 
competent  man,  who,  as  an  expert  engineer,  was  capable 
of  discovering  and  of  remedying  defects  in  engines. 
During  this  overhauling — ^and  the  engine  was  placed  in 
operation — no  defect  in  the  valve  was  discovered  and 
the  engine  gave  no  evidence  of  such  a  defect.  From  the 
time  work  at  the  mill  was  resumed  until  the  moment  of 
the  plaintiff's  injuries  the  engine  was  at  work  perform- 
ing its  usual  functions,  and  gave  no  evidence  to  the 
plaintiff  or  to  any  other  person  of  any  defect  in  the 
valve.  Since  the  plaintiffs  injuries  the  engine  has  been 
in  constant  operation,  has  never  been  moved  from  the 
exact  spot  of  its  location  at  the  time  of  the  plaintiflPs 
injuries,  and  that  engine  has  never,  at  any  time,  given 
any  indication  to  any  person  that  there  is  anything 
wrong  with  the  valve.  In  other  words,  the  plaintiff's 
injuries  came  to  him — if  his  testimony  is  true — by  an 
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act  of  the  engine  which,  from  the  entire  previous  and 
subsequent  history  of  the  engine,  no  one  had  a  right  to 
anticipate,  provide  against,  or  expect.  It  came  like  a 
bolt  of  lightning  from  a  sky  which  had  previously,  and 
has  subsequently,  appeared  to  all  observers  to  be  a 
clear  sky.  While  the  plaintiff  testified — and  he  is  an 
expert  engineer — that,  in  his  opinion,  the  starting  of 
the  engine  was  due  to  a  defect  in  the  valve  all  the  facts 
show  that,  if  the  engine  did,  in  fact,  start  to  running 
as  the  plaintiff  claims,  then  that  occurrence  is  one 
which  reasonable  human  foresight  could  not  have  an- 
ticipated. 

In  the  case  of  Tuc%  Adm^r  v.  Louisville  &  Nashville 
Railroad  Co.,  98  Ala.  150,  12  South.  168,  this  court, 
through  Head,  J.,  said :  "It  is  well  settled  by  our  de- 
cisions that  proof  of  each  and  all  of  the  following  prop- 
ositions is  essential  to  the  right  of  recovery  under  this 
count  of  the  complaint :  First,  the  existence  of  a  defect 
in  the  ways,  works,  machinery,  or  plant  connected  with, 
or  used  in,  the  business  of  defendant ;  second,  that  such 
defect  arose  from,  or  was  not  discovered  or  remedied 
owing  to,  the  negligence  of  defendant,  or  of  an  employee 
charged  with  the  duty  of  seeing  that  they  were  in  prop- 
er condition ;  and,  third,  that  such  defect  was  the  prox- 
imate cause  of  the  injury." 

The  count  which  was  then  under  consideration  was 
framed  under  subdivision  1  of  the  Employers'  Liability 
Act,  the  identical  subdivision  under  which  the  com- 
plaint in  the  present  case  was  framed,  and  in  that  case 
Justice  Head  called  attention  to  the  uniform  construc- 
tion which  has  been  placed  upon  this  subdivision,  viz. : 
^^In  a  case  like  the  present  there  is  no  presumption  of 
negligence,  and  when  there  is  no  evidence  having  ten- 
dency to  show  it  no  recovery  can  be  had." — L.  d  N.  R, 
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R,  Co.  V.  D(wi8,  91  Ala.  487,  8  South.  552;  O.  &  W.  R. 
R.  Co.  V,  Bradford,  86  Ala.  574,  6  South.  90. 

We  advert  to  the  rule  declared  in  the  above  cases — 
and  they  have  been  uniformly  followed — for  the  pur- 
pose of  Indicating  that  in  the  present  case  we  are  not 
dealing  with  that  class  of  cases  in  which  the  Ioajo,  upon 
evidence  of  certain  facts,  raises  a  rebuttable  presump- 
tion of  defects  in  machinery  or  its  appliances  or  of  neg- 
ligence on  the  part  of  the  defendant  or  of  some  of  its 
employees,  the  onus  of  rebutting  which  is,  by  the  law, 
cast  upon  the  defendant. — L,  &  N.  R.  R.  Co.  v.  Marhury 
Lwniber  Co.,  125  Ala.  237,  28  South.  438,  50  L.  R.  A. 
620;  McCa/ry  v.  Alabama  Oreat  Southern  R.  Co.,  182 
Ala.  597,  62  South.  18.  In  this  case  the  onus  of  proving 
that  there  was  a  defect  in  the  engine,  and,  if  there  was 
a  defect,  then  that  it  arose  from  or  had  not  been  dis- 
covered or  remedied  owing  to,  the  negligence  of  the  de- 
fendant or  of  some  employee  of  the  defendant  charged 
in  that  behalf,  was  upon  the  plaintiff.  As  this  engine 
had  been  constantly  in  use  by  this  defendant,  and  as 
the  plaintiff's  own  testimony  shows  that  at  no  time 
prior  to  his  injury  had  anything  occurred  to  indicate 
that  there  was  a  defect  in  the  valve,  and  as  all  the  evi- 
dence shows  that  since  the  injury  the  engine,  although 
in  constant  use,  has  never  in  any  way  given  the  slight- 
est evidence  that  there  is,  in  fact,  any  defect  in  the 
valve,  we  are  of  the  opinion  that  the  plaintiff  failed  to 
submit  to  the  jury  any  evidence  from  which  they  had 
the  legal  right  of  inference  that  there  has  ever  been  a' 
defect  in  the  valve  which  a  reasonable  inspection  can 
detect. 

It  is  urged  that  there  is  no  evidence  tending  to  show 
that  the  engine  prior  to  or  since  the  plaintiffs  injuries 
was  ever  stopped  under  the  same  conditions  as  existed 
at  the  time  of  the  plaintilBPs  injuries.    All  this  may  be 
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true,  but  this  in  no  way  helps  the  cause  of  the  plaintiff. 
This  court  judicially  knows  nothing  about  the  valves  to 
engines,  and  the  onus  was  on  the  plaintiff  to  show  that 
there  was  something  in  the  manner  in  which  the  en- 
gine was  stopped  on  the  occasion  named  which  placed 
a  teat  upon  the  condition  of  the  valve  which  its  previous 
operations  had  not  placed  upon  it,  and  that  a  defect  in 
the  valve,  which  a  reasonable  inspection  could  have  de- 
tected, was  thereby  discovered.  In  other  words,  it  was 
the  duty  of  the  plaintiff  to  make  out  his  case,  and  the  ab- 
sence of  evidence  on  this  subject  cannot  save  the  plain- 
tiff. Speaking  on  a  subject  somewhat  similar  to  the 
one  now  in  hand,  Stonb^  C.  J.,  speaking  for  this  court, 
said :  "It  cannot  be  supposed  that  the  court  is  familiar 
with  the  mechanical  contrivance  known  as  a  brake  on  a 
railroad  car,  nor  when  or  how  it  is  liable  to  become  out 
of  repair.  Nor  can  we  be  presumed  to  know  what 
causes  it  to  ^stick'  or  refuse  to  let  loose  the  pressure 
which  retards  the  free  revolution  of  the  wheels,  and,  of 
consequence,  the  movement  of  the  train.  These  are  not 
matters  either  of  judicial  or  of  common  knowledge.  If 
we  were  permitted  to  indulge  in  conjecture,  we  would 
probably  find  ourselves  at  a  loss  to  determine  whether 
the  brake  ^stuck,'  or  refused  to  let  loose,  in  consequence 
of  its  being  too  tightly  put  on,  or  from  some  other  cause. 
This  was  necessarily  a  question  for  the  jury,  if  there 
was  evidence  bearing  upon  it.  It  must  be  borne  in  mind 
that  the  burden  was  on  the  plaintiff  to  satisfy  the  jury 
by  proof  that  there  was  a  defect  in  the  machinery ;  that 
the  defect  existed  when  the  car  left  Mobile ;  that  it  was 
known  to  the  railroad's  employees  whose  duty  it  was  to 
look  after  it,  or  would  have  been  discovered  if  the  in- 
spector had  employed  proper  diligence;  and  that  that 
defect  caused  the  plaintiff  to  fall  from  the  car  and  to 
receive  the  injury  he  complains  of.     For,  if  the  defect 
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is  not  proven  to  have  existed,  *  *  *  or  if  it  was 
not  discoverable  upon  careful  inspection,  or  if  in  fact 
there  was  no  defect^  the  plaintiff  failed  to  make  out  his 
case,"— L.  &  N.  R.  R.  Co,  v.  Binion,  98  Ala.  570,  14 
South.  619. 

If  there  are  reasonable  tests  other  than  those  occur- 
ring in  its  ordinary  use  to  which  an  engine  of  the  class 
to  which  this  engine  belongs  may  be  subjected  in  order 
that  a  valve  in  such  an  engine  may  be  tested  as  to  de- 
fects, the  evidence  in  this  case  wholly  fails  to  show  it. 
The  plaintiff  is  an  engineer  of  many  years'  experience, 
and,  if  such  tests  exist,  he  should  have  told  the  jury 
about  them.  The  burden  was  on  him,  and  if  he  had  done 
so  the  jury  would  have  had  some  tangible  evidence  upon 
which  to  base  a  verdict.  The  ordinary  man  knows  less 
about  the  valve  of  an  engine — ^a  thing  hidden  from  view 
— and  the  functions  which  it  performs  than  he  does 
about  the  brakes  on  a  train  which  are  open  to  ordinary 
observation  and  the  uses  of  which  are  well  known. 

There  is  nothing  in  the  case  of  Caldvyell  Watson 
Foundry  &  Machine  Co.  v.  Watson,  183  Ala.  326,  62 
South.  859,  militating  against  the  above  views.  In  that 
case  this  court  was  dealing  with  a  structural  defect.  In 
this  case  we  are  dealing  with  a  claimed  defect  which,  it 
is  claimed,  arose  through  long-continued  use.  The  the- 
ory of  the  plaintiff  is  that,  as  there  was  evidence  before 
the  jury — the  testimony  of  the  plaintiff — that  the  en- 
gine started  suddenly,  and  that  as  he  testified  that-the 
sudden  starting  was  due  to  a  defect  in  the  vaJ^t}e,  and 
as  he  had  notified  the  defendant  that  "the  engine  was 
in  bad  shape  and  needed  some  work  done  on  it,*'  he 
made  out  a  case  for  the  consideration  of  the  jury.  The 
trouble  with  the  plaintiff's  case  is  that  he  himself  shows 
by  his  testimony  that  if  there  is  a  defect  in  the  valve 
such  defect  is  not  one  which  ordinary  inspection  can 


Digitized  by  VjOOQ iC 


188.]  OF  ALABAMA.  371 

[W.  R.  Flowers  Lumber  Co.  v.  Hutchlns.] 

detect  He  is  in  the  same  position  as  a  person  would  be 
who  testifies  that  he  saw  a  flash  of  lightning,  and  who 
at  the  same  time  rebnts  the  presumption  of  clouds  by- 
swearing  that  he  was  observing  the  sky  and  that  there 
were  no  clouds  visible. 

5.  In  addition  to  the  above,  the  evidence  shows  with- 
out dispute  that,  when  the  plaintiff  told  the  defendant's 
president  and  general  manager  that  the  "engine  was  in 
bad  shape  and  needed  some  work  done  on  it,"  the  engi- 
neer, Lane,  was  present,  and  that  the  president  and  gen- 
eral manager  said  to  Lane,  "Mr.  Lane,  there  is  a  job  for 
you;  get  it  done  while  we  are  shut  down,"  during  the 
Christmas  holidays.  According  to  the  plaintiff's  own 
testimony,  therefore,  at  the  moment  that  he  informed 
the  defendant  of  the  fact  that  the  engine  was  in  "bad 
shape,"  a  competent  engineer  was  employed  and  direct- 
ed to  overhaul  the  engine  and  put  it  in  good  shape  while 
the  mill  was  idle  during  the  holidays.  The  undisputed 
evidence  shows  that  Lane  did  overhaul  the  engine,  and 
that  he  made  repairs  upon  it.  It  also  shows  that  he 
knew  of  no  defect  in  the  valve,  and  that  he  knew  of  no 
reason  to  suspect  that  there  was  trouble  in  the  valve. 
Lane  told,  while  on  the  witness  stand,  what  he  did  to 
the  engine  and  what  he  did  not  do  to  it.  The  only  fact 
that  the  plaintiff  can  base  a  claim  upon  that  this  defect 
was  due  to  the  negligence  of  Lane,  is  the  fact  that,  if  his 
testimony  on  that  subject  is  true,  the  engine  suddenly 
started  on  the  occasion  of  his  injury,  and  that  he  testi- 
fied that,  in  his  opinion,  the  sudden  starting  was  due  to 
a  defect  in  the  valve — a  defect  which  it  had  not  previ- 
ously, and  has  not  subsequently,  shown.  The  witness 
was  present  as  a  party  to  this  cause  when  Lane  testi- 
fied. As  Lane  told  ivhat  he  did,  the  plaintiff,  an  ex- 
pert engineer,  had  the  opportunity  of  showing  by  his 
own  testimony,  if  he  could  do  so,  that  Lane,  in  doing 
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the  work  which,  at  the  plaintiff's  suggestion,  he  was 
employed  by  the  defendant  to  do,  was  negligent  in  that 
he  omitted  to  do  something  which  he  should  hav^  done 
or  had  done  something  that  he  should  not  have  done  or 
which  he  should  have  done  in  a  different  or  better  way. 
The  burden  was  on  the  plaintiff  to  show  negligence,  and 
he  undertook:  in  no  way  to  show  that  Lane  did  not,  in 
fact,  perform  the  duty  which  he  was  employed  to  per- 
form in  a  proper  and  workmanlike  manner.  But,  says 
the  plaintiff,  the  evidence  shows  that  I  told  the  defend- 
ant that  the  engine  was  in  bad  shape  and  needed  re- 
pair, and,  while  I  did  this,  nevertheless,  shortly  after 
the  holidays,  the  engine  suddenly  started,  which  I,  an 
expert  engineer,  say  would  not  have  occurred  but  for  a 
defective  valve.  This,  says  the  plaintiff,  shows  that 
Lane  did  not  properly  do  his  work,  and  renders  this  dis- 
puted point  a  question  for  the  jury.  Our  reply  to  this 
proposition  is  that  the  plaintiff  has  failed  to  show,  hy 
any  testvnioyiy,  that  there  has  ever  been,  in  the  history 
of  this  engine,  either  before  or  after  the  accident,  any- 
thing indicating  that  there  is  anything  wrong  with  the 
valve  of  the  engine  which  a  reasonable  examination  and 
inspection  could  detect;  or  that,  if  anything  is  wrong 
with  it,  then  that  the  claimed  defect  could  have  been 
discovered  by  even  extraordinary  tests. 

"The  burden  of  proof  in  this  case  is  on  the  plaintiff; 
*  *  *  and  this  is  not  shifted  by  proving  only  the 
fact  of  injury  from  the  explosion  of  the  boiler." — L,  d 
N,  R.  R.  Co,  V,  Allen,  78  Ala.  494. 

Conceding  for  the  sake  of  the  argument  of  the  plain- 
tiff that  there  is  some  peculiar  defect  in  this  valve,  the 
plaintiff  failed  to  show  that  this  defect  arose  from,  or 
was  not  discovered  or  remedied  owing  to,  the  negligence 
of  defendant  or  of  an  employee  of  defendant  charged 
with  the  duty  of  seeing  that  they  were  in  proper  condi- 
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tion.  If  there  were  practical  and  usual  tests  such  as 
are  used  by  persons  of  ordinary  prudence  engaged  in 
business  similar  to  that  of  the  defendant,  by  which  this 
peculiar  defect  complained  of  could  have  been  discover- 
ed, the  plaintiff,  an  expert  engineer,  knew  of  them,  and 
should  have  offered  evidence  tending  to  show  such  tests. 
This  he  failed  to  do,  and  an  employer  is  not  liable  to  an 
employee  under  section  1  of  the  Employers'  Liability 
Act  for  injuries  received  by  him  unless  the  evidence 
shows  negligence  on  the  part  of  sucK  employer  or  of  an 
employee  charged  with  the  performance  of  certain  du- 
ties. We  fail  to  find  any  evidence  tending  to  show  neg- 
ligence, and  for  that  reason  the  defendant  was  entitled 
to  aflSianative  instructions  in  its  behalf.  Indeed,  the 
facts  of  this  case  are  less  favorable  to  the  plaintiff's 
right  of  recovery  than  were  the  facts  in  the  cases  of  L, 
d  N.  R.  R.  Co.  i\  Bin  ion,  supra;  Tuck  t?.  L.  d  N.  R.  R. 
Co.,  supra-;  L.  d-  N.  R.  /?.  Co.  v.  Allen,  supra;  and  L.  d 
N.  R.  R.  Co.  V.  Campbell,  97  Ala.  147,  12  South.  574. 

In  L.  d  y.  R.  R.  Co.  V.  Campbell,  supra,  and  L.  d  N. 
R.  R.  Co.  V.  Allefi,  supra,  this  court  announced  the  prop- 
osition, without  qualification  that,  "in  the  absence  of 
evidence  that  an  inspection  would  have  disclosed  the 
defect  which  caused  the  injury,  the  mere  failure  to  in- 
si>ect  will  not  warrant  holding  the  master  liable" ;  and 
in  each  of  those  cases  aflSrmative  instructions  wei*e 
given  on  behalf  of  the  defendant. 

The  overhauling  which  the  plaintiff  indicated  to 
Flowers  should  be  made  of  this  engine  was  an  overhaul- 
ing for  defects  discoverable,  not  while  the  engine  was 
in  use,  but  while  it  was  not  in  use;  i.  e.,  while  it  was 
shut  down  for  the  Christmas  holiday.  This  conversa- 
tion with  Flowers  was  not  in  any  way  calculated  to 
place  him  or  Lane  upon  notice  as  to  any  defect  in  the 
valve,  a  defect  discoverable  only  while  the  engine  was 
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running,  and  the  evidence  fails  to  show  that  from  any 
previous  behavior  of  the  engine — although  it  had  been 
long  in  use — ^any  indication  had  been  given  to  the  plain- 
tiff, to  Flowers,  or  to  Lane,  or  to  any  other  person,  that 
there  was  any  reason  to  even  suppose  that  there  was  a 
defect  in  the  valve  of  the  engine. 

If  the  plaintiff's  injuries  are  traceable  to  a  defect  in 
the  valve  of  this  engine — if  the  engine,  in  fact,  started 
suddenly,  as  he  states  it  did — ^then  the  defect  is  not,  as 
we  have  already  said,  by  any  evidence  shown  to  have 
been  such  a  one  as  any  reasonable  inspection  could  have 
detected.  The  Legislature,  not  the  courts,  has  declar- 
ed that,  for  a  servant  to  recover  against  the  master  in 
a  case  like  this,  the  burden  of  proving,  "not  only  the  ex- 
istence of  the  alleged  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected  with  or 
used  in  the  business  of  the  master  or  employer  and  that 
the  defect  was  the  proximate  cause  of  the  injury  alleg- 
ed, but  also  that  the  'defect  arose  from,  or  had  not  been 
discovered  or  remedied  owing  to,  the  negligence  of  the 
master  or  employer,  or  of  some  person  in  the  service 
of  the  employer  or  master,'  "  is  on  the  plaintiff. — Louis- 
mile  &  Nashville  R.  R.  Co.  v.  Lowe,  158  Ala.  391,  48 
South.  99,  and  authorities  there  collated. 

It  follows  from  what  we  have  above  said  that  the 
trial  court,  in  our  opinion,  committed  reversible  error 
in  overruled  the  defendant's  motion  for  a  new  trial.  The 
judgment  of  the  trial  court  is  therefore  reversed,  and 
the  cause  is  remanded  to  the  trial  court  for  further  pro- 
ceedings in  accordance  with  the  above  opinion. 

Reversed  and  remanded. 

Mayfield^  Sayre^  and  Somerville,  JJ.,  concur.  An- 
derson^ C.  J.,  and  McClellan  and  Gardner,  JJ.,  dis- 
sent. 
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McCray  v.  Sharpe. 

Personal  Injury, 

(Decided  November  7,  1014.    66  South.  441.) 

1.  Hi(fhicays;  Use;  Automobiles;  Care  Required. — Independent  of 
the  Acts  regulating  the  operation  of  automobiles,  the  common  law 
requires  the  operator  of  such  a  machine  upon  a  highway  to  exercise 
reasonable  care  to  avoid  injuring  others  travelling  along  the  highway, 
but,  having  the  right  to  use  the  highway  In  common  with  such  others, 
such  operator  is  only  liable  for  negligence. 

2.  Trial;  Sufficiency  of  Evidence;  Objection;  Form. — ^The  suffi- 
ciency of  plaintiff's  evidence  to  make  out  a  prima  facie  case  after  he 
has  rested  his  case,  can  only  be  presented  by  a  demurrer  to  the  evi- 
dence, or  by  a  request  for  the  affirmative  instruction  for  defendant, 
and  not  by  motion  to  exclude  all  of  plaintiff's  evidence. 

3.  Same;  Reception  of  Evidence;  Objections. — ^Where  the  objection 
to  a  question  states  no  ground,  such  objection  is  properly  overruled. 

4.  Evidence;  Hearsay;  Res  -Qestae. — Where  the  horse  which  plain- 
tiff and  her  companion  was  driving  became  frightened  at  the  approach 
of  the  automobile,  throwing  them  from  the  buggy,  a  statement  by 
one  S.,  made  after  the  accident,  that  he  told  defendant,  who  was 
driving  the  car,  that  plaintiff  and  her  companion  were  coming,  and 
that  he  should  stop,  was  a  mere  recital  of  a  past  event,  and  not  of 
the  res  gestae. 

5.  Damages;  Personal  Injury;  Elements;  Apprehension. — ^While  a  \ 
defendant  is  liable  for  the  damages  naturally  and  proximately  result-  > 
ing  to  an  injured  party,  including  nervousness,  damages  cannot  be 
recovered  for  mere  apprehension  of  a  future  injury  by  plaintiff  not 
associated  with  or  resulting  from  some  physical  infirmity  caused  by 
the  injury  and  continuing  with  and  because  of  that  injury  or  infirm-  ' 
Ity. 

Appeal  from  Hale  Law  and  Equity  Court. 

Heard  before  Hon.  Charles  E.  Waller. 

Action  by  Dolly  McCray  by  her  next  friend  against 
S.  C.  Sharpe,  for  personal  injury.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Reversed  and  remanded. 

Brown  &  Ward,  and  Joseph  H.  James,  for  appel- 
lant.   No  brief  reached  the  Reporter. 

Thomas  E.  Knight,  for  appellee.  No  brief  reached 
the  Reporter. 
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McCLELLAN,  J. — ^Action  for  damages,  by  appellant 
against  appellee,  for  alleged  tortious  conduct  or  omis- 
sion by  a  driver  of  an  automobile  in  a  public  highway, 
in  consequence  of  which  a  horae,  then  being  driven  by 
plaintiff,  was  frightened,  injuring  plaintiff. 

Apart  from  provisions  of  the  act,  approved  April  22, 
1911  (Acts  1911,  pp.  634-650),  relative  to  the  regula- 
tion, etc.,  of  automobiles  operated  in  this  state,  com- 
mon-law principles  exact  of  persons  operating  such  ve- 
hicles— capable  as  they  readily  are  of  inflicting  injury 
and  damage  to  persons  and  property  on  public 
thoroughfares — the  exercise  of  reasonable  care  to  avoid 
injury  to  others  traveling  along  the  highway.  Since  the 
Operators  of  automobiles  have  the  right  to  use  the  high- 
ways in  common  with  other  persons  otherwise  lawfully 
using  the  highways,  such  operators  of  automobiles  are 
only  liable  for  the  consequences  of  negligence  in  re- 
spect of  the  enjoyment  of  the  common  right  stati^l. — 
Berry's  Law  of  Autos.,  §  149;  Cht-istt/  v.  Elliott,  216 
111.  31,  74  N.  E.  1035,  1  L.  R.  A.  (N.  S.)  215  et  se(i.,  and 
note,  108  Am.  St.  Rep.  196,  3  Ann.  Cas.  487;  Buddy's 
Law  of  Autos,  p.  84  et  seq.  In  Murplnf  r.  ^Yint,  102 
App.  Div.  121,  92  N.  Y.  Supp.  253,  it  was  said:  ^^The 
rule  of  the  common  law  is,  and  always  has  been,  that 
while  a  perscm  might  travel  the  highway  with  a  cimvey- 
ance  or  a  loaded  vehicle  liable  to  frighten  hoi'ses,  yet 
he  must,  while  doing  so,  exercise  reasonable  care  to 
avoid  accident  and  injury  to  others  traveling  along  such 
highway." 

While  reasonable,  ordinary  care  must  be  exercised, 
what  consists  on  occasion  with  that  requirement  must 
vary  and  must  dei)end  upon  the  circumstances  of  the 
particular  case. — ^Author.,  supra. 

In  section  19  (page  641)  of  the  act  before  mention- 
ed, it  is  provided :     "A  person  operating  or  driving  a 
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motor  vehicle  shall,  on  signal  by  raising  the  hand,  from 
a  person  riding,  leading  or  driving  a  horse  or  horses  or 
other  draft  animals  bring  such  motor  vehicle  immedi- 
ately to  a  stop,  and,  if  traveling  in  the  oj[)posite  direc- 
tion remain  stationary  so  long  as  may  be  reasonable  to 
allow  such  horse  or  animal  to  pass,  and  if  traveling  in 
the  same  direction,  use  reasonable  caution  in  thereafter 
passing  such  horse  or  animal,  provided,  that  in  case 
such  hoi-se  or  animal  appears  badly  frightened  or  the 
person  operating  such  motor  vehicle  is  so  signaled  to 
do,  such  person  shall  cause  the  motor  of  such  vehicles 
to  cease  running  so  long  as  shall  be  reasonably  necessa- 
ry to  prevent  accident  and  insure  the  safety  of  others.'' 
The  complaint  as  amended  contained  eight  counts. 
Generally  classifying  them:  Some  declared  for  liabil- 
ity upon  initial  simple  negligence;  others  upon  initial 
willful  or  wanton  misconduct  or  omission  of  the  driver 
or  his  representative ;  others  as  upon  simple  negligence 
after  the  fright  of  the  animal  became  apparent;  and 
others  as  upon  willful  or  wanton  misconduct  or  omis- 
sion after  fright  of  the  animal  became  apparent.  A 
part  of  the  counts  ascribe  the  duty  breached  to  common- 
law  exaction,  and  the  others  to  the  duty  imposed  upon 
occasion,  by  the  statute,  as  quoted  above.  There  being 
evidence  introduced,  admitted,  in  support  of  material 
averments  of  all  the  counts  of  the  amended  complaint, 
and  after  plaintiflf  had  concluded  the  presentation  of  her 
evidence,  the  trial  court  sustained  the  defendant's  mo- 
tion to  exclude  all  of  the  evidence  so  admitted.  There- 
upon, in  response  to  evident  necessity,  the  plaintiflf  took 
a  nonsuit  with  a  bill  of  exceptions.  Patently  this  was 
error.  The  question  of  the  suflSciency  of  the  evidence, 
fully  concluded  by  the  plaintiflf,  to  sustain  the  burden 
of  proof  assumed  by  the  plaintiflf  in  his  complaint  can 
only  be  properly  presented  by  the  defendant  in  one  of 
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two  ways,  viz.:  (a)  Demurrer  to  the  evidence;  or  (b) 
the  request  of  the  aifirmative  charge.  See  concurring 
opinion  of  Justice  Mayfibld  in  Scales  v.  Central  Iron 
Co,,  173  Ala.  .646-657,  55  South.  821.  The  suflfering  of 
the  nonsuit  having  been  thus  erroneously  compelled,  no 
question  of  error  without  injury  arises  or  could  be  con- 
sidered. The  method  of  excluding  legal  evidence,  ad- 
mitted for  the  plaintiff,  upon  motion  of  the  defendant, 
is  essentially,  inherently  unfair  to  the  plaintiff. 

The  alleged  statement  of  Pat  Sharpe,  made  after  the 
plaintiff  and  her  companion  were  thrown  or  fell  out  of 
the  buggy,  that  he  told  his  father  (defendant),  who  was 
driving  the  car,  that  the  plaintiff  and  her  companion 
were  coming,  and  that  he  (father)  should  stop,  was  no 
part  of  the  res  gestae  of  the  acts  and  event  under  inves- 
tigation. It  was  a  mere  recital  by  Pat  Sharpe  of  a  past 
matter.  The  testimony  tended  to  show  that  immediate 
ly  after  the  injury  complained  of  Pat  Sharpe,  who  was 
riding  with  the  defendant  in  the  car,  came  to  the  place 
at  which  plaintiff  and  her  companion  and  the  vehicle 
went  into  the  ditch  by  the  roadside.  One  of  the  issues 
on  the  trial  was  whether  defendant  saw  the  plaintiff 
coming  down  the  road,  meeting  the  automobile,  and 
where,  at  what  distance  between  the  vehicles,  that 
knowledge  came  to  the  defendant.  The  court  sustain- 
ed the  defendant's  objection  to  this  question  propound- 
ed by  plaintiff's  counsel  to  her:  "I  will  ask  you  if  Mr. 
Pat  Sharpe  came  down,  and  that  he,  Pat  Sharpe,  stated 
to  you,  or  to  Miss  Looney,  in  the  presence  of  his  father, 
Mr.  Sharpe,  that  he  told  his  father  to  stop;  that  you 
were  coming  down  the  road." 

The  objection  to  the  question  stated  no  grounds.  This 
question  had  in  elements  that  suggested,  on  its  face,  the 
bases  for  an  implication  unfavorable  to  defendant  if  he 
did  not  respond,  in  denial  or  explanation,  to  the  mat- 
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ter  the  question  assumed  to  disclose,  as  having  taken 
place  in  the  defendant's  presence.  Admissions  by  si- 
lence have,  in  proper  cases  and  under  proper  limita- 
tions, an  evidential  value  and  effect.  The  objection  ©a 
m<ide  should  not  have  been  sustained. — Jones  on  Ev. 
(2d  Ed.)  §  289;  1  Encyc.  of  Ev.  p.  367;  Davis  v.  State, 
131  Ala.  10,  16,  17,  31  South.  569,  among  others. 

The  defendant,  if  found  responsible  for  a  damnifying 
tortious  act,  was  liable  for  the  damages  naturally  and 
proximately  resulting  therefrom  to  the  injured  party. 
If  the  fall  from  the  buggy  produced  a  nervous  condition, 
and  that  condition  continued,  compensation  therefor 
was  due  to  be  made  by  the  guilty  agent.  But  we  are  of 
the  opinion  that  evidence  is  not  competent  to  show  mere 
apprehension,  such  as  appears  to  have  been  the  purpose 
of  the  testimony  sought  in  this  connection  to  be  intro- 
duced, on  the  part  of  the  injured  party  when  subse- 
quently riding  in  vehicles  on  public  roads,  an  apprehen- 
sion not  associated  with  or  resultant  from  some  physi- 
cal infirmity  caused  by  the  injury  and  continuing  with 
and  because  of  that  physical  injury  or  infirmity. 

We  have  avoided  any  consideration  of  questions  not 
presented  on  this  appeal,  as  well  as  any  discussion  of 
the  evidence  in  view  of  the  fact  that  another  trial  may 
follow : 

The  judgment  is  reversed,  and  the  cause  is  remand- 
ed. 

Reversed  and  remanded. 

Sayre,  de  Graffenbied,  and  Gardner^  JJ.,  concur. 
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Montgomery  Light  &  Traction  Co.  v.  Riverside 
Company. 

Damage  to  Team. 

(Decided  November  7,  1914.    66  South.  459.) 

Appeal  and  Error;  Review;  Discretion  of  Trial  Court;  New 
Trial. — Where  the  charge  of  the  trial  court  was  calculated  to  mis- 
lead, and  on  that  ground  the  trial  Judge  awarded  a  new  trial,  his 
action  will  not  be  reviewed  on  appeal ;  his  action  evidencing  the  fact 
that  in  his  opinion  the  charge  did  mislead  the  jury. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Guntbb. 

Action  by  the  Riverside  Company  against  the  Mont- 
gomery Light  &  Traction  Company,  for  damages  to 
wagon  and  team.  There  was  judgment  for  defendant 
which  was  set  aside  on  motion  of  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

RusiiTOxV^  Williams  &  Crenshaw^  for  appellant. 
The  giving  of  the  charges  was  without  injury,  if  error. 
Rule  45,  Sup.  Ct.  Pr.  29  Cyc.  654;  81  S.  W.  566;  73  S. 
W.  1073.    There  was  no  error  in  giving  charge  12. 

HiLL^  HiLL^  Whiting  &  Stern^  and  R.  T.  Rivbs^  for 
appellee.  The  granting  of  a  new  trial  was  within  the 
discretion  of  the  trial  court,  and  the  fact  that  he  did 
grant  it  was  evidence  of  his  opinion  that  the  charges 
did  mislead,  and  hence,  the  new  trial  was  properly 
granted.— /Sfo.  Rtj,  v,  Jones,  143  Ala.  325;  B.  R.  L.  d  P. 
Co.  V.  Ryan,  148  Ala.  69;  B.  R.  L.  &  P.  Co.  v.  Clark,  41 
South.  829;  Randall  v.  B.  R.  L.  cC-  P.  Co.,  158  Ala,  532. 

MAYPIELD,  J. — This  action  was  by  appellee  against 
appellant,  to  recover  damages  to  a  wagon  and  team  of 
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males,  the  result  of  a  collision  with  one  of  appellant's 
street  cars.  The  trial  resulted  in  a  verdict  for  the  de- 
fendant street  car  company,  which  verdict  was  set 
aside  on  appellee's  motion;  and  from  the  judgment  so 
setting  aside  the  verdict,  and  awarding  a  new  trial,  ap- 
pellant appeals. 

The  trial  court  granted  the  new  trial  upon  the  ground 
that  he  had  erroneously  instructed  the  jury,  at  appel- 
lant's request,  as  to  the  doctrine  of  contributory  negli- 
gence. At  best  these  charges  were  calculated  to  mis- 
lead the  jury,  and  we  will  not  reverse  the  court  for 
granting  the  ncAV  trial,  if,  in  his  opinion,  the  charges 
did  so  mislead  the  jury. 

Affirmed. 

Anderson,  C.  J.,  and  McClbllan  and  deGraffen- 
RiBD,  JJ.,  concur. 


Ex  Parte  Whaley,  in  re  Gty  of  Bessemer  v. 
Whaley. 

Injury  from  Defective  Street. 
(Decided  July  25,  1914.    66  South.  145.) 

1.  Parties;  Oft/ec^f on.— Under  section  1274,  Code  1907,  an  objection 
that  some  person  or  corporation  should  have  been  Joined  with  the 
city  as  a  defendant,  but  had  not  been,  should  be  presented  by  a 
motion  for  non-suit,  and  not  by  a  demurrer. 

2.  Same;  Waiver. — ^Where  the  city  fails  to  move,  for  a  non-suit  for 
want  of  a  proper  party  defendant  under  section  1274,  Code  1907,  and 
pleads  to  the  complaint  Instead,  it  waives  its  right  to  object  to  non- 
joinder of  parties  defendant. 

3.  Municipal  Corporation;  Defective  Sideicalk;  Injury;  Evidence. 
— Where  the  complaint  alleges  that  the  city  officers  failed  in  their 
duty  relative  to  the  sidewalks,  city  ordinances  relating  to  such  duties 
are  admissible  in  evidence. 

Certiorari  to  Court  of  Appeals. 
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Mrs,  S,  B.  Whaley  sued  the  city  of  Bessemer  for  dam- 
ages for  personal  injury  because  of  a  defective  sidewalk, 
and  had  judgment,  which  judgment  on  appeal  to  the 
Court  of  Appeals  was  reversed  and  remanded.  She 
now  brings  certiorari  to  review  the  judgment  and  de- 
cision of  the  Court  of  Appeals.    Writ  granted. 

See  City  of  Bessemer  v.  Whaiey,  10  Ala.  App.  569,  65 
South.  691. 

EsTBS,  Jones  &  Welch,  for  appellant.  Counsel  uses 
the  same  argument  in  support  of  the  petition  for  certio- 
rari as  was  used  by  them  as  counsel  for  appellee  in  City 
of  Bessemer  v.  Whaley ,  10  Ala.  App.  569. 

L.  Herbert  Ethridge,  for  appellee.  Counsel  used 
the  same  argument  as  that  used  in  a  former  report  of 
this  case  in  City  of  Bessemer  v.  Whaley^  10  Ala.  App. 
569. 

DB  GRAFFENRIED,  J.— Undoubtedly  the  complain- 
ant in  this  case  makes  out  a  cause  of  action  against  the 
city  of  Bessemer. — City  of  Bessemer  v,  S.  B.  Whaley, 
10  Ala.  App.  569,  65  South.542. 

It  is  claimed  that  some  of  the  counts  of  the  complaint 
show  that  other  persons  besides  the  city  of  Bessemer 
participated  in  the  creation  of  the  nuisance  which  prox- 
imately caused  the  plaintiff's  injuries.  If  so,  upon  an 
appropriate  motion,  under  the  terms  of  section  1274  of 
the  Code,  the  plaintiff  might,  after  having  been  given 
an  opportunity  to  make  such  other  persons  defendants, 
and  having  failed  to  do  so,  have  been  nonsuited.  This 
section  declares  that:  "The  injured  party,  if  he  sues 
the  municipality  for  damages  suffered  by  him,  shall  also 
join  such  other  person  or  persons  or  corporation  so  lia- 
ble as  the  defendant  or  defendants  of  the  suit,  ♦  ♦  ♦ 
and  if  an  action  be  brought  against  the  city  or  town 
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alone  and  it  is  made  to  a/ppear  that  any  person  or  cor- 
poration ought  to  be  joined  as  a  defendant  in  the  suit 
according  to  the  provisions  in  the  preceding  section,  the 
plaintiff  shall  be  nonsuited,  unless  he  amends  by  mak- 
ing such  party  or  corporation  a  defendant/'  etc. 

In  this  case  there  was  no  motion  for  a  nonsuit,  and, 
as  the  above  statute,  by  its  terms,  provides  its  own 
penalty  for  a  violation  of  its  terms,  the  demurrer  to  the 
complaint  on  the  ground  indicated  in  the  last  opinion 
of  the  Court  of  Appeals  should  have  been  overruled. 

The  complaint,  as  we  have  already  said,  makes  out  a 
good  cause  of  action  against  the  city.  The  plaintiff's 
right  of  action  came  to  her  not  merely  from  the  stat- 
utes which  define  her  rights.  Her  right  of  action  came 
to  her  from  the  principles  of  the  common  law.  If,  for 
the  protection  of  the  city,  the  plaintiff  should  have  made 
some  other  person  a  defendant,  then  the  statute  itself 
plainly  indicates  the  methods — the  only  methods,  be- 
cause they  are  of  statutory  creation — which  should  have 
been  adopted  to  bring  in  such  other  person  as  a  party 
defendant.  As  this  right  of  the  city  is  one  purely  of 
statutory  creation,  the  remedy  provided  by  the  statute 
for  the  enforcement  of  the  right  must  be  strictly  follow- 
ed, as  it  is  exclusive. — Logan  v.  Barclay,  3  Ala.  361; 
Murphy^ s  Adw/r  v,  Br.  Bank  at  Mobile,  5  Ala.  421,  465 ; 
Taliaferro  i\  Lane,  23  Ala.  369;  Gunn  v,  Howell,  27  Ala. 
663,  62  Am.  Dec.  785;  Nicrosi  v,  Roswald,  113  Ala.  592, 
21   South.  338. 

It  may  be  that,  if  the  city  had  made  the  motion  for 
the  nonsuit,  the  plaintiff  would  have  shown,  as  a  rea- 
son why  such  motion  should  not  have  been  granted, 
some  statutory  excuse  for  making  only  the  city  a  defend- 
ant to  the  suit.  Section  1274  of  the  Code  of  1907,  which 
provides  for  the  nonsuit,  also  provides  that :  "If  the  in- 
jured party  shall,  before  bringing  suit,  demand  of  the 
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mayor  of  such  municipality  the  name  of  such  other  per- 
son or  persons  or  corporation  as  may  be  liable  jointly 
with  the  said  municipality  to  such  injured  party,  and 
if  such  mayor  fail  to  furnish,  within  ten  days  from  the 
making  of  such  demand,  the  name  of  such  person  or 
persons  or  corporation  so  jointly  liable,  the  said  injur- 
ed party  shall  not  be  required  to  join  such  other  person 
as  a  party  defendant  with  said  municipality  in  any  suit 
brought  to  recover  damages  for  such  injuries.' 

It  may  be  that,  if  the  proceedings  looking  to  a  non- 
suit had  been  taken,  the  plaintiff  would  have  shown  that 
she  had  complied  with  the  last  above  quoted  provision 
of  the  (Jode,  and  that,  therefore,  there  was  not  only  no 
reason  for  a  nonsuit,  but  no  reason  for  a  stay  of  the 
proceedings  until  the  other  persons  could  be  made  de- 
fendants. 

At  any  rate,  the  defendant  did  not.  see  proper  to  ap- 
ply for  a  nonsiiit,  but  pleaded  to  the  complaint,  and  in 
doing  so  waived  any  legal  right  secured  to  it  by  the 
above  statute  in  so  far  as  a  nonjoinder  of  parties  defend- 
ant is  concerned. 

The  ordinances  to  which  the  Court  of  Appeals  refer 
in  their  opinion  were  a  part  of  the  laws  of  the  city  of 
Bessemer,  and  related  to  the  duties  of  certain  officers 
of  said  city  relative  to  the  sidewalks  of  the  city.  As 
the  gravamen  of  the  complaint  challenged  the  perform- 
ance by  the  officers  of  the  city  of  their  duties  relative 
to  said  sidewalks,  the  ordinances  were  admissible  and 
relevant.  Certainly  the  plaintiff  had  a  right  to  show 
that,  under  the  ordinances  of  the  city,  thei-e  were  offi- 
cers who  Avere  charged  with  the  duty  of  keeping  the  side- 
walks in  proper  condition,  and  then,  by  other  evidence, 
show  that  they  had  failed  to  perfonn  that  duty. 

The  last  opinion  of  the  Court  of  Appeals  is  not  in  ac- 
cordance witli  the  above  views.     The  judgment  of  the 
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Court  of  Appeals  is  therefore  reversed,  and  the  cause 
is  remanded  to  that  court  for  further  proceedings. 
Eeversed  and  remanded.    All  the  Justices  concur. 


Watters  v.  Ezell. 

TreapMS. 

(Decided  November  7,  1914.    66  South.  443.) 

1.  Trespass;  Issues;  Title.— Where  a  plaintiff  claimed  title  by  per- 
fected adveree  possession  to  land  which  was  in  the  actual  possession 
of  defendant,  who  also  claimed  by  adverse  possession,  the  Issue  of 
plalntlfTs  title  was  direct  and  not  merely  Incidental,  for  the  purpose 
of  showing  constructive  possession,  and  he  could  not,  therefore,  main- 
tain trespass,  but  is  remitted  to  his  action  in  ejectment 

2.  Trespass;  Evidence;  Possession. — ^The  evidence  examined  and 
held  not  suificient  to  show  that  plaintiff  was  In  actual  possession  of 
certain  unenclosed,  swampy  woodland  at  the  time  defendant  cut  tim- 
ber therefrom. 

Appeal  from  Choctaw  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackland. 

Action  by  Charles  T.  Ezell  against  John  A.  Watters, 
for  damages  for  trespass  to  realty.  Judgment  for  plain- 
tiff and  defendant  appeals.    Reversed  and  remanded. 

B.  P.  Roach,  Stevens,  Lyons  &  Dean,  and  Oscar  L. 
Gray,  for  appellant.  Under  the  evidence  in  this  case 
defendant  had  actual  adverse  possession  of  said  land 
which  had  continued  for  more  than  thirty  years  at  the 
time  of  the  trespass. — Black  v.  Term.  (7.  /.  &  B.  B.  Co., 
93  Ala.  Ill;  Burkes  v.  Mitchell,  78  Ala.  73;  Ala.  St.  L. 
Co.  V.  Matthews,  168  Ala.  206 ;  Doe  ex  dent.  v.  Edmondr 
son,  127  Ala,  464.  The  evidence  nowhere  brings  the 
plaintiff  within  the  class  of  one  having  possession. — 
Zimmernvan  M.  Co.  v.  Dunn,  163  Ala,  276 ;  Jackson  L. 
Co.  V.  McCreary,  137  Ala.  282.  Plaintiff  was  remitted  to 
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the  action  of  ejectment  as  a  personal  action  cannot  be 
substituted  therefor. — Cooper  v.  Watson,  73  Ala.  255; 
Lee  V.  Raifordj  54  South.  547.  The  legal  fiction  of  con- 
structive possession  exists  only  in  the  absence  of  ac- 
tual possession. — Wood  L.  Co.  v.  Williams,  157  Ala.  76 ; 
8o.  Ry.  V.  Hall,  145  Ala.  227. 

McDaniel  &  Whitfield^  for  appellee.  Bare  posses- 
sion authorizes  recovery  of  damages  for  wrongful  inter- 
ference therewith. — §  2454,  Code  1907.  The  evidence 
discloses  that  those  through  whom  defendant  claims 
often  stated  that  they  did  not  own  the  land,  and  ac- 
knowledged the  title  of  Mrs.  Johnson,  and  were  never 
in  possession.  If  this  be  true  their  conveyance  was  void 
as  to  the  adverse  possessor. — Murray  v.  Hoyle,  92  Ala. 
569.  It  is  competent  to  show  by  parol  evidence  state- 
ments of  facts  within  the  personal  knowledge  of  the  wit- 
ness concerning  land. — Barron  v.  Barron,  122  Ala.  194  ; 
Doe  ex  dem  v.  Edmondson,  127  Ala.  461. 

McCLELLAN,  J. — The  plaintiff,  appellee,  was  ac- 
corded a  judgment  for  flO  damages,  as  found  by  the 
jury,  for  trespass  by  the  defendant,  appellant,  upon 
lands  described  in  the  complaint  and  for  cutting  and  re- 
moving timber  therefrom.  Neither  party  litigant  was 
able  to  trace  his  asserted  title  or  right  back  to  the  gov- 
ernment. 

Taking  a  view  of  the  facts  of  the  utmost  favor  to  the 
plaintiff,  the  controlling  issue  on  the  trial  was  this: 
In  which  of  the  parties  litigant  had  adverse  possession, 
under  color  of  title,  effe<.»ted  to  vest  the  title  to  the 
land?  The  act  and  result  of  the  alleged  trespass  by  the 
defendant  was  so  far  indisputably  established  as  to 
hinge  the  right  vel  non  of  the  plaintiff  to  recover  upon 
the  inquiry  whether  the  plaintiff  had  acquired  title  to 
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the  landy  whereupon  to  predicate  a  finding  that  defend- 
ant's act  in  the  premises  was  a  trespass. 

It  is,  of  course,  established  doctrine  that  a  transitory 
action  of  the  nature  of  that  instituted  by  this  plain- 
tiff cannot  be  substituted  for  the  action  of  ejectment 
with  the  consequence  that  a  direct  inquiry  into  the  title 
to  land  may  be  had  and  the  ascertainment  of  the  reposi- 
tory of  the  title  may  be  effected. — Pearce  v.  Aid  rich 
Minifig  Co.,  184  Ala.  610,  64  South.  321 ;  Lee  v.  Raifotyl, 
171  Ala.  124,  137,  54  South.  543.  It  is  manifest  from 
the  evidence  that  these  parties  had  each  made  claim 
of  ownership  of  the  land  in  controversy.  Under  the 
plaintiflTs  theory,  the  assertion  and  prevalence  of  his 
right  to  recover  rendered  it  necessary  for  him  to  show 
an  adverse  possession  adequate  to  his  theretofore  per- 
fected investment  with  the  title  to  the  land.  From  his 
viewpoint  there  was  no  other  issue  to  be  solved  by  the 
court.  The  dominant,  dominating  inquiry  being  one  of 
title,  it  could  not  be  affirmed  that  the  stated  inquiry 
was  only  incidental,  and  not  direct,  within  the  accept- 
ed doctrine  of  our  cases. — Cooper  v.  Watson,  73  Ala. 
252,  254,  et  seq.;  Lee  i\  Raiford,  stipra:  Pearce  v.  Aid- 
rich  Mining  Co.,  supra.  It  cannot  be  contended  under 
the  evidence  that  plaintiff  was  in  the  actual  possession 
of  the  land  at  the  time  the  alleged  trespass  was  commit- 
ted. His  possession  at  that  time  must  have  been,  if  ex- 
isting, of  a  constructive  nature  only,  predicated  of  title 
in  him,  which,  in  turn,  depended  upon  title  vel  non 
theretofore  perfected  by  adverse  possession  by  him,  or 
by  those  to  whose  rights  he  claims  to  have  succeeded. 

The  declaration  of  plaintiff's  witnesses  that  plaintiff, 
or  those  through  whom  he  claims,  was  or  were  *'in  pos- 
session'* of  this  uninclosed,  swampy  woodland;  that 
plaintiff  and  those  through  whom  he  claims  asserted, 
upon  occasions,  that  he  or  they  were  **in  possession'*  of 
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such  lands;  that  taxes  were  paid  by  plaintiff  and  his 
predecessoi's  in  claimed  right;  and  that  occasional  en- 
tries on  the  land  were  made  by  plaintiff  and  by  those 
through  whom  he  claims — were  insuflflcient  to  establish 
plaintiff's  actual  possession  of  the  land  at  the  time  the 
alleged  trespass  teas  committed. — Zimmermaai  r.  Duimv, 
163  Ala.  272,  50  South.  906;  Reddick  v.  Long,  124  Ala. 
260,  267,  27  South.  402 ;  Chessen  v.  Harrelson,  119  Ala. 
435,  24  South.  716.  The  undisputed  evidence  is  that  de- 
fendant was  in  actual  possession  of  the  land  in  question 
at  the  time  of  the  alleged  trespass.  The  title  to  the 
land  in  the  complaint  must  be  determined,*  if  at  all,  be- 
tween these  parties,  by  the  appropriate  action  of  eject- 
ment. The  afflrmative  charge  was,  therefore,  erroneous- 
ly refused  defendant. 

All  other  questions  are  necessarily  unimportant  in 
this  action.  The  judgment  is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

Anderson^  C.  J.,  and  Mayfibld  and  Somerville,  JJ., 
concur. 


Sellers  &  Orum  Co.  v.  Hardaway,  et  al. 

Destruction  of  Mortgage  Lien, 

(Decided  November  7,  1914.    GO  South.  460.) 

Mortgages;  Validity;  Crops.— Where,  at  the  time  of  the  execu- 
tion of  the  mortgages,  the  mortgagor  has  no  valid  lease  of  the  land 
where  the  crop  was  to  be  grown,  but  was  merely  negotiating  for  the 
lease,  the  mortgage  upon  the  crops  to  be  grown  was  not  valid  as  the 
crop  at  that  time  had  no  potential  existence. 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  Gaston  Gunter. 
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Action  by  the  Sellers  &  Orum  Company  against  J. 
H.  Hardaway  and  others,  for  damages  for  the  destruc- 
tion of  a  mortgage  lien.  Judgment  for  defendants  and 
plaintiflf  appeals.    AflBrmed. 

Wbil^  Stakbly  &  Vardaman^  for  appellant.  A  mort- 
gagor need  not  have  an  interest  in  the  land  at  the  time 
of  the  exception  of  the  mortgage  if  he  shall  have  made 
an  arrangement  or  understanding  with  the  owner  of 
the  land  on  which  he  can  base  a  reasonable  belief  that 
he  will  acquire  an  interest  in  the  land, — Hea/rst  v.  Bell, 
72  Ala.  336;  Young  v.  Hall,  58  South.  789.  The  sever- 
al instruments  executed  at  the  same  time  and  as  a  part 
of  the  same  contract  should  be  construed  together. — 
Chambers  v.  Marks,  9  South.  74;  Commercial  Ba/nk  v, 
Crenshaw,  15  South.  741. 

Walton  H.  Hill^  for  appellee.  The  most  that  Mc- 
Bride  had  at  the  time  of  the  execution  of  the  mortgage 
was  a  hope  or  expectancy,  and  hence,  the  mortgage  was 
not  valid.^ — Paden  v.  Bellenger,  87  Ala.  576;  Burns  v. 
Campbell,  71  Ala.  288;  Christian  Co.  v.  Midhael,  121 
Ala.  87;  Windhami  v.  Alexwyider,  156  Ala.  341. 

McCLELLAN,  J. — Repeated  decisions  in  this  court 
have  established  the  doctrine  that  it  is  essential  to  the 
effectual  creation  of  a  mortgage  on  crops  to  be  grown — 
"that  its  subject-matter  should  have  a  potential  exist- 
ence, as  distinguished  from  a  mere  possibility,  or  expec- 
tancy on  the  part  of  the  contracting  parties,  that  it  will 
come  into  being.  While  the  thing  itself  need  not  have 
identity,  or  separate  entity,  yet  it  must  at  least  be  the 
product,  or  growth,  or  increase  of  property,  which  has 
at  the  time  a  corporeal  existence,  and  in  which  the 
mortgagor  has  a  present  interest,  not  a  mere  belief, 
hope,  or  expectation  that  he  will  in  future  acquire  such 
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an  interest." — Paden  v.  Bellenger,  87  Ala.  575,  6  South. 
351;  Burns  v.  Gwmpbell,  71  Ala.  271,  288;  Windham  & 
Co.  V.  Stephenson  &  Alexwnder,  156  Ala.  341,  47  South. 
280,  19  L.  R.  A.  (N.  S.)  910,  130  Am.  St.  Rep.  102. 

This  is  an  action  by  the  assignee  of  a  mortgage 
against  the  purchaser  of  cotton  from  a  tenant,  and 
grounds  the  complaint  upon  the  destruction  of  the  as- 
serted lien  of  the  mortgage;  the  instrument  having 
l>een,  previous  to  the  purchase,  seasonably,  recorded  in 
the  county  wherein  the  wrong  alleged  was  committed. 
The  contention  of  the  defendants  is  that  at  the  time 
the  mortgage  in  question  was  executed  the  mortgagor 
had  no  such  interest  in  the  lands  mentioned  therein  as 
could  render  the  subject  of  mortgage  the  crops  to  he 
grown  thereon.  The  court  below  approved  this  conten- 
tion, which  conclusion  cast  the  result  against  the  plain- 
tiffs (appellants).  Our  view  is  that  the  ruling  of  the 
trial  court  was  well  made.  The  evidence  bearing  on  this 
inquiry  is  as  follows: 

James  McBride,  witness  for  the  plaintiff,  being  duly 
sworn,  testified  as  follows:  "My  name  is  James  Mc- 
Bride, and  I  reside  in  Elmore  county,  Ala.,  on  a  part  of 
what  is  known  as  the  ^Smith  Place'  in  Elmore  county, 
Ala.  I  lived  on  this  same  land  during  the  year  1912 
and  worked  said  land  on  shares  with  one  Robert  Wil- 
son, who  rented  said  lands  from  Mr.  Smith,  the  owner 
of  said  Smith  Place.  Some  time  in  December,  1912,  I 
went  to  said  Robert  Wilson  who  had  rented  said  lands 
for  the  year  1913  from  said  Mr.  Smith,  and  I  told  said 
Robert  Wilson  that  I  wanted  to  subrent  from  him  for 
the  year  1913  the  lands  that  I  had  been  working  on 
shares  with  him  for  the  year  1912.  He  told  me  that  he 
would  subrent  me  said  lands  if  I  would  furnish  a  mule 
and  make  arrangements  with  some  one  for  advances  to 
make  my  crop  for  the  year  1913.    I  then  secured  a  mule, 
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and  on  the  27th  day  of  December,  1912,  executed  to  C. 
E.  Goodman,  for  the  purpose  of  securing  advances  to 
make  my  crop  for  the  year  1913,  the  following  describ- 
ed note  and  mortgage  hereinafter  set  out.  •  •  • 
The  mule  named  in  said  mortgage  was  the  mule  which  I 
had  secured  to  work  my  crops  for  the  year  1913.  At  the 
time  said  note  and  mortgage  were  executed,  I  had  gath- 
ered my  1912  crop,  and  had  marketed  same  and  said 
note  and  mortgage  were  made  by  me  for  the  purpose  of 
securing  advances  with  which  to  make  and  market  my 
1913  cr^p,  and  it  was  so  understood  by  the  said  C.  E. 
Goodman.  About  the  1st  of  February,  1913,  I  went  to 
said  Kobert  Wilson,  and  told  him  that  I  had  secured 
my  mule  and  had  made  arrangements  for  advances  for 
the  year  1913,  and  he  then  subleased  to  me  for  the  year 
1913  the  lands  on  which  I  am  now  residing,  viz.,  said 
part  of  said  Smith  Place  which  I  had  worked  on  shares 
with  said  Robert  Wilson  during  the  year  1912.  I  then 
planted  and  made  my  1913  crop  on  said  lands.  After  I 
had  gathered  my  crop  of  cotton  made  from  the  lands 
which  I  had  so  rented  from  said  Robert  Wilson,  I  de- 
livered seven  bales  of  said  cotton  to  the  defendants  in 
this  ease  al>out  October  15,  1913.  The  value  of  said 
bales  of  cotton  so  delivered  by  me  to  the  defendants 
amounted  to  |450.  The  defendants  in  this  case  reside 
in  Montgomery  county,  Ala.,  and  said  bales  of  cotton  so 
received  by  the  defendants  from  me  were  delivered  to 
the  defendants  in  Montgomery  county,  Ala." 

It  is  clear  from  this  evidence  that  at  the  time  of  the 
execution  of  the  mortgage,  viz.,  December  27,  1912,  no 
contract  or  binding  engagement  existed  between  Mc- 
Bride  and  Wilson,  for  the  renting,  by  the  former  from 
the  latter,  of  land  which  the  latter  had  rented  from 
Smith.  Up  to  February  1,  1913,  the  matter  rested,  at 
most,  in  negotiation.     McHride  i^roposed  to  rent  from 


Digitized  by  VjOOQ iC 


392  SUPREME  COURT  [Vol. 

[Sellers  &  Onun  Co.  v.  Hardaway,  et  al.] 

Wilson,  but  Wilson  did  not  accept  his  proposal.  On 
the  contrary,  he  replied  by  fixing  conditions  which  ex 
vi  termini  postponed  the  effectuation  of  an  engagement 
ontil  a  later  occasion,  an  occasion  that  came  on  Feb- 
ruary 1  ,1913,  some  weeks  subsequent  to  the  date  of  ex- 
ecution of  the  mortgage. 

The  insistence  for  appellant  cannot  be  accorded  sup- 
port by  Hurst  i\  Bell,  72  Ala.  336,  340-341.  In  Fields 
V.  Karter,  121  Ala.  329,  333,  25  South.  800,  the  perti- 
nent feature  of  Hurst  t\  Bell,  supra,  was  pointedly  crit- 
icized; and,  when  the  pi-esently  pertinent  observations 
in  Hurst  v.  Bell  are  considered  in  connection  with  earii- 
er  and  later  decisions  on  the  subject,  they  appear  to  be 
distinctly  out  of  line.  The  decision  of  the  court  of  ap- 
peals in  You7ig  v.  Hall,  4  Ala.  App.  603,  58  South.  789, 
expressed  no  departui-e  from  the  doctrine  of  the  cases 
first  cited  in  this  opinion. 

The  mortgagor  not  having  had,  on  December  27, 1912» 
such  an  interest,  as  the  result  of  rental  contract^  in  the 
land  then  rented  by  Wilson  as  would  afford  subject-mat- 
ter for  the  mortgage  in  question,  it  was  a  nullity,  and, 
in  consequence,  fixed  no  lien  in  favor  of  Goodman  or  his 
assignee,  the  appellant,  that  could  be  the  subject  of 
wrongful  destruction  by  the  appellees. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Sayre^  de  Grapfenried,  and  Gardner^  J  J.,  concur. 
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Helms  V.  Central  of  Georgia  Railway  Co* 

Death  Action. 

(Decided  November  7,  1914.    66  South.  470.) 

1.  Railroads;  Persons  on  Track;  Unlawful  Speed, — Where  the  re- 
covery was  sought  on  the  theory  of  discovered  peril  alone,  the  run- 
ning of  a  train  which  ran  down  plaintlfTs  intestate  at  an  unusual 
rate  of  speed,  furnishes  no  basis  for  liability. 

2.  Same;  Evidence. — ^Where  it  was  sought  to  charge  a  railroad 
with  negligence  on  the  theory  that  it  wantonly  ran  its  train  at  an 
unusual  rate  of  speed,  evidence  that  a  large  percentage  of  the  travellers 
use  the  railroad  tracks  as  a  highway,  Is  not  admissible  for  the  pur- 
pose of  showing  that  the  railroad  company  should  have  anticipated . 
the  presence  of  persons  on  the  track;  there  being  no  showing  as  to 
the  number  of  travellers  in  that  vicinity. 

3.  Same;  Wanton  Negligence. — ^Where  those  in  charge  of  a  passen- 
ger train  which  ran  down  a  trespasser  were  not  guilty  of  simple 
negligence  after  discovering  his  position  of  peril,  they  could  not  be 
guilty  of  willful  negligence  after  discovery  of  danger. 

4.  Witnesses;  Examination;  Competency. — A  witness  present  with 
the  deceased  at  the  time  he  met  his  death  on  the  track,  who  had 
testified  to  the  circumstances  surrounding  the  accident,  was  compe- 
tent to  testify  that  he  had  detailed  to  the  Jury  circumstances  of  the 
casualty. 

5.  Appeal  and  Error;  Harmless  Etror;  Pleading. — Where  the  counts 
which  were  in,  were  amply  sufficient  to  present  any  theory  of 
the  case  which  might  be  formulated  under  the  evidence,  it  was  harm- 
less error  to  strike  other  counts  of  the  complaint. 

0.  Same;  Evidence. — Where  the  verdict  was  for  defendant,  no  error 
can  be  predicated  for  plaintiff  upon  rulings  on  questions  of  the 
age  of  deceased. 

7.  Same;  Review;  Verdict. — Verdicts  rendered  on  conflicting  evi- 
dence are  conclusive  on  appeal. 

8.  Trial;  Argument  of  Counsel. — ^Where  the  sou  of  deceased  had 
testified  to  facts  showing  that  the  company  was  free  from  liability  for 
the  death  of  his  father,  it  was  not  error  for  counsel  of  the  company 
to  ask  in  his  argument  what  the  administrator  was  endeavoring  to 
do,  although  the  intimation  was  that  he  was  attempting  to  recover 
a  money  Judgment  against  the  company ;  such  being  the  obvious  pur- 
pose of  the  administrator. 

Appbai^  from  Houston  Circuit  Court.    . 
Heard  before  Hon.  H.  A.  Pbarcb. 
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Action  by  A.  E.  Helms,  as  administrator  of  the  estate 
of  E.  D.  Hobbs,  deceased,  against  the  Central  of  Georgia 
Railway  Company,  for  damages  for  the  death  of  his  in- 
testate. Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

The  first  count  is  based  on  the  negligence  of  the  serv- 
ants or  emph^yees  operating  the  train  in  failing  to  ring 
the  bell  an<l  blow  the  whistle  at  a  street  crossing.  The  sec- 
ond count  was  based  on  the  same  negligence,  with  the 
added  duty  on  the  part  of  the  agent  or  employee  to  keep 
a  lookout  ahead  for  pedestrians  at  the  time  and  place 
plaintiflf  was  killed.  The  third  count  sets  out  that  plain- 
tiff's intestate  was  in  full  view  of  defendant's  employees 
operating  said  train  200  yards  before  the  train  reached 
and  struck  plaintiff's  intestate,  and  that  within  that  dis- 
tance the  employees  in  charge  of  said  train  could  have 
stopped  and  should  have  stopped  said  train  before  it 
struck  plaintiff's  intestate,  but  plaintiflf's  intestate  was 
deaf,  the  train  was  running  at  an  unlawful  rate  of  speed, 
more  than  25  miles  an  hour,  and  that  defendant's  em- 
ployees faile<l  to  ring  the  bell  or  blow  the  whistle.  The 
fourth  count  is  the  same  as  the  third.  The  fifth  count 
is  based  on  the  same  statement  of  facts  as  the  third,  and 
alleges  wantonness  or  reckless  indifference  of  the  em- 
ployees operating  defendant's  train.  The  sixth  count  is 
the  same  as  the  fifth.  Other  counts  were  added  by  way 
of  amendment  alleging  the  same  state  of  facts,  but  all 
based  on  wantonness  or  willfulness,  or  indifference  to 
consequences  in  running  a  train  in  a  populous  section  at 
a  high  and  dangerous  rate  of  speed  without  keeping  a 
proper  lookout,  or  without  ringing  the  bell  or  blowing 
the  whistle.  Counts  C  and  B  are  based  on  subsequent 
negligence  after  discovery  of  peril,  each  stating  practi- 
cally the  same  facts  as  those  set  out  above. 
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The  first  seven  assignments  of  error  are  based  on  the 
sustaining  of  demurrers  to  the  original  complaint,  and 
each  count  thereof.  Defendant  filed  pleas  2,  3,  and  4  to 
counts  A,  B,  C,  D,  and  E  of  the  complaint  These  pleas 
set  up  the  fact  that  plaintiff  was  a  trespasser,  and  by  his 
own  negligence  in  being  and  remaining  upon  the  track 
was  struck  and  injured.  The  pleas  further  allege  that 
the  place  of  the  injury  or  the  place  where  plaintiff  placed 
himself  upon  the  track  was  at  a  point  300  yards  west  of  a 
public  road  crossing,  and  on  a  curve  in  the  roadbed  and 
track  of  defendant  in  a  cut;  that  plaintiff  was  intoxicat- 
ed; that  the  servants  and  agents  of  defendant  in  charge 
of  the  train  were  not  aware  of  the  presence  of  intestate 
on  the  track  until  within  75  yards  of  where  the  accident 
occurred,  and  they  did  everything  known  to  the  skill  of 
engineers  to  avoid  and  prevent  the  accident;  and  that 
the  injury  would  not  have  occurred  if  intestate  had  not 
placed  himself  on  the  track,  or  if  he  had  left  the  track 
before  the  train  struck  him,  which  he  had  ample  oppor- 
tunity to  do.  The  eighth,  ninth,  and  tenth  assignments 
of  error  complain  of  the  overruling  of  demurrer  to  these 
pleas.  The  eleventh  assignment  is  that  the  court  erred 
in  excluding  the  answer  of  the  witness : 

"Well,  I  cannot  say  just  how  fast  it  was  running,  but 
it  was  running  faster  than  I  ever  rode  on  it  before." 

The  twelfth  assignment  is  as  to  the  refusal  to  permit 
plaintiff  to  ask  the  witness  the  question  calling  for  the 
answer  set  out  in  the  eleventh  assignment. 

B.  G.  Farmer,  for  appellant.  The  court  erred  in  giv- 
ing the  affirmative  charge  for  defendant  as  to  count  A. — 
So,  Ry.  V.  Stewart,  60  South.  927 ;  B.  R.  L.  &  P,  Co,  v. 
JoneSy  153  Ala.  167.  The  court  erred  in  giving  the  af- 
firmative charge  to  count  B. — Bir.  8o.  v.  Fox,  167  Ala. 
218;  Haley  v.  K.  C.  M.  &  B.,  113  Ala.  650.    The  same  is 
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true  with  reference  to  count  E. — A.  G.  S,  v.  Guest,  136 
Ala.  348.  The  court  erred  in  not  excluding  remarks  of 
counsel  objected  to. — DuBose  v.  Connor ,  1  Ala.  App. 
456 ;  Ridgell  v.  State,  1  Ala.  App.  94. 

B.  F.  Reid^  for  appellee.  No  brief  reached  the  Re- 
porter. 

DB  GRAPPENRIED,  J. — This  case,  in  many  ways,  is 
similar  to  the  case  of  Blackmon  v.  Central  of  Georgia 
Ry.  Co,,  185  Ala.  635,  64  South.  592.  In  so  far  as  the 
facts  bearing  upon  the  question  of  wantonness  are  con- 
cerned, such  as  the  speed  of  the  train,  the  lookout  main- 
tained by  the  operatives  in  charge  of  the  locomotive,  the 
ringing  of  the  bell,  the  blowing  of  the  whistle,  the  stop- 
page of  the  train,  and  the  use  by  the  public  of  the  track 
at  the  point  of  the  injury,  the  questions  presented  by  this 
record  and  that  by  the  record  in  Blackmon  v.  Central  of 
Georgia  Ry,  Co.,  supra,  are  for  all  practical  purposes  en- 
tirely similar.  In  Blackmon  v.  Central  of  Georgia  Ry, 
Co.,  supra,  this  court  twice  declared  that,  under  the 
facts,  the  defendant,  Central  of  Georgia  Railway  Com- 
pany, was  entitled,  as  to  the  wanton  counts  in  the  com- 
plaint, to  affirmative  instructions  in  its  favor. 

The  trial  court,  in  the  instant  case,  was  of  the  opinion 
that,  under  the  evidence,  the  defendant  was,  in  so  far  as 
the  wanton  counts  in  the  complaint  were  concerned,  en- 
titled to  affirmative  instructions  and  gave  such  instruc- 
tions to  the  jury  in  its  behalf.  Upon  the  authority  of 
Blackmon  v.  Central  of  Georgia  Ry.  Co.,  supra,  the  trial 
court  was  free  from  error  in  treating  this  case  as  one 
involving  only  the  question  of  liability  growing  out  of 
the  doctrine  of  subsequent  negligence.  This  being  true, 
we  must  treat  this  case,  in  so  far  as  the  other  questions 
presented  by  the  record  are  concerned,  as  if  it  had  been 
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origiDally  instituted  upon  the  sole  theory  that  the 
claimed  liability  of  the  defendant  arose  out  of  an  alleged 
actionable  act  of  subsequent  negligence  on  the  part  of 
the  defendant,  its  agents  or  servants. 

1.  It  follows,  therefore,  that  it  does  not  matter 
whether,  on  the  named  occasion,  the  train  was,  when  the 
plaintiffs  intestate  was  first  discovered  on  the  track, 
running  at  a  greater  rate  of  speed  than  its  usual  speed  or 
not.  The  question  in  this  case,  on  the  subsequent  negli- 
gence counts,  was,  not  what  the  locomotive  was  dping 
before  or  when  the  plaintiiBPs  intestate  was  discovered 
on  the  track,  but  what  those  in  charge  of  the  train  did 
after  the  discovery  of  the  peril  of  the  plaintiffs  in- 
testate. 

2.  The  counts  left  in  the  complaint,  which  charged 
wantonness,  were  amply  sufficient  to  meet  the  plaintiflf's 
right  of  recovery,  if,  under  his  facts,  the  question  of  wan- 
tonness had  been  one  for  the  jury.  Under  no  theory  of 
the  case  was  the  plaintiff  entitled  to  recover  for  an  act 
of  initial  negligence  on  the  part  of  the  defendant,  its  ser- 
vants or  agents.  The  trial  court  held  that  the  plaintiflf 
had  a  case  for  the  jury  on  the  question  of  subsequent 
negligence,  and  the  counts  in  the  complaint  for  subse- 
quent negligence,  upon  which  the  case  was  tried,  were 
amply  sufficient  for  all  of  the  exigencies  of  the  plaintiffs 
case.  The  appellant  can  take  nothing,  therefore,  from  his 
first  twelve  assignments  of  error. — Whaley  v.  Sloss- 
Sheffield  Steel  d  Iron  Co.,  164  Ala.  216,  51  South.  419,  20 
Ann.  Cas.  822;  2  R.  C.  L.  p.  244,  §  203. 

3.  The  trial  court  committed  no  error  in  refusing  to 
permit  the  witness  Helms  to  testify  that  in  his  judgment 
50  per  cent  of  the  pedestrians  who  came  into  Dothan  by 
a  certain  public  road  quit  the  road  at  the  railroad  cross- 
ing and  walked  into  town  along  the  roadbed  of  the  de- 
fendant.   This  evidence  was  offered  in  the  effort  of  the 
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plaintiff  to  bring  his  case  within  the  influence  of  the  doc- 
trine on  the  subject  of  wantonness,  laid  down  in  South- 
em  Ry.  Co.  i\  Sieicart,  179  Ala.  304,  60  South.  927,  and 
which  was  cited  and  quoted  from  in  BJackmon  v.  Ceniral 
of  Georgia  Ry.  Co,,  supra.  On  this  subject  it  might  have 
been  competent  for  the  witness  to  give  his  best  recollec- 
tion— if  he  knew  enough  of  the  situation  to  testify  to  it 
— as  to  the  number  of  people  who  were  daily  accustomed 
to  use  the  track  of  the  roadbed,  at  the  named  point,  for 
longitudinal  travel ;  but  the  fact  that  50  per  cent  of  the 
pedestrians  who  used  this  particular  public  road  were 
accustomed  to  quit  the  public  road  and  go  upon  the 
track  of  the  railroad  does  not  indicate  how  many  people 
used  the  track.  It  may  be  that  only  a  few  people  were 
accustomed  to  use  this  public  road  for  foot  travel.  The 
appellant  is  entitled  to  take  nothing  because  of  his  thir- 
teenth, fourteenth,  and  fifteenth  assignmens  of  error. 

4.  A  winess,  Ed  Hobbs,  a  son  of  the  deceased,  was 
with  his  father  at  the  time  of  his  death.  This  witness 
testified  on  behalf  of  the  defendant,  and  he  gave — ^if  he 
told  the  truth  and  was  sober  enough  at  the  time  his 
father  was  killed  to  remember  what  occurred — the  cir- 
cumstances which  led  up  to  and  resulted  in  his  fathers 
death.  He  gave,  in  detail,  the  various  circumstances 
which  formed  a  part  of  the  res  gestae  of  the  occurrence, 
and  about  the  time  he  had  finished  his  account  of  the 
matter  the  defendant's  counsel  asked  him  if  he  had  de- 
tailed to  the  jury  the  circumstances  of  the  transaction." 
The  court,  over  the  objection  of  the  plaintiff,  allowed  the 
witness  to  answ-er,  "Yes,  sir."  We  take  it  that  by  this 
question  the  defendant  simply  sought  to  have  the  wit- 
ness state  to  the  jury  that  he  had,  in  his  testimony,  told 
them  all  that  he  remembered  about  the  matter,  and  we 
can  see  no  reason  why  the  witness  was  not  competent  to 
so  testify.    The  ansAver  of  the  witnes  was  simply  a  state- 
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ment  that  he  had  giveo  to  the  jury  all  of  his  knowledge 
on  the  subject. 

5.  The  jury  returned  a  verdict  for  the  defendant.  It 
mattered  not,  therefore,  to  the  plaintiff,  in  so  far  as  this 
case  is  concerned,  how  old  the  deceased  was  at  the  time 
he  was  killed. 

6.  The  record  in  this  case  shows  that  on  the  only  issue 
in  this  case  which  was  properly  before  the  jury,  viz.,  the 
subsequent  negligence  vel  non  of  the  servants  of  the  de- 
fendant who  had  charge  of  the  locomotive,  the  trial 
judge  committed  no  error  in  any  of  the  charges  which  he 
gave  to  the  jury.  This  is  admitted  by  counsel  for  appel- 
lant. In  fact,  the  record  shows  that  the  case,  on  this  par- 
ticular issue,  was  fully  and  fairly  submitted,  in  all  of  its 
phases,  to  the  jury,  and  that  it  went  to  the  jury,  on  this 
issue,  in  as  favorable  a  way,  under  charges  given  by  the 
court  at  the  request  both  of  the  plaintiff  and  of  the  de- 
fendant, as  the  plaintiff  could  reasonably  have  asked  or 
•anticipated.  This  court  is  therefore  not  in  a  position  to 
help  the  plaintiff  on  this  issue  which  a  jury,  after  ccmsid- 
ering  the  conflicting  evidence,  decided  in  favor  of  the 
defendant. 

7.  Judgments  have  been  frequently  reversd  on  account 
of  improper  remarks  of  counsel,  pending  a  trial,  which 
probably  prejudiced  the  case  of  the  appellant  before  the 
jury.  Counsel,  however,  are  permitted  a  wide  range  in 
argument,  and  in  supervising  their  arguments  much  lati- 
tude has  always  been  allowed  trial  judges.  In  this  case 
a  son  of  the  plaintiff's  intestate  had  testified  to  facts, 
which,  if  true,  showed  that  the  defendant  was  not  liable 
for  the  death  of  his  father.  This  son,  it  is  true,  was  im- 
peached, and  there  was  evidence  tending  to  show  that 
when  his  father  was  killed  he  was  so  drunk  as  to  proba- 
bly not  be  able  to  give  a  correct  account  of  the  matter. 
His  testimony  was  before  the  jury,  however,  and  the  jury 
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may  have  believed  it.  Appellee's  counsel  had  a  right  to 
argue  to  the  jury  that  the  testimony  of  the  son  was  true. 
During  his  argument  counsel  for  appellee  made  the  fol- 
lowing remark — the  basis  of  the  assignment  of  error  now 
under  consideration ;  "What  is  the  administrator  here 
for?  What  is  he  doing  in  this  suit?  What  is  he  here 
for?    I  ask  you  this,  gentlemen  of  the  jury." 

It  was,  of  course,  patent  to  every  person  that  the  plain- 
tiff in  this  suit  was  endeavoring  to  get  a  moneyed  judg- 
ment against  the  defendant,  and  it  may  be  that  the  coun- 
sel for  appellee,  after  reviewing  the  testimony  and  after 
referring  to  the  testimony  of  the  son  of  the  deceased, 
made  the  above  remarks.  It  may  be  that  he  intended,  as 
stated  by  counsel  for  appellant,  to  "convey  to  the  jury 
that  the  plaintiff,  as  administrator,  was  prosecuting  this 
suit  for  the  purpose  of  getting  money  out  of  the  defend- 
ant." That,  as  already  said,  was  the  plain  purpose  of 
the  suit,  and  we  see  no  reason  why  counsel  had  not  the 
right  to  make  the  statement  even  if,  in  making  it,  he  in- 
tended to  submit  to  the  jury  the  argument  that  there 
was  no  evidence  in  the  case  sufficient  to  justify  the  ad- 
ministrator's right  of  recovery.  When  a  fact  is  in  evi- 
dence— when  a  truth  is  plain — we  see  no  reason  why 
counsel  may  not,  in  argument,  refer  to  it. — 2R.  C.  L.  p. 
242,  §  20. 

8.  In  the  instant  case  there  was  evidence  that  the  de- 
ceased and  two  companions — one  of  them  his  son — used 
the  point  at  which  the  deceased  was  killed  as  a  conven- 
ient place  at  which  to  get  drunk,  and  that  they  were  thus 
drunk  when  the  deceased  was  killed.  The  argument  and 
the  evidence  in  this  case,  with  reference  to  wantonness, 
are  substantially  the  same  as  they  were  in  Bldcbmon^s 
CuHC,  supra,  and  our  conclusion  is  the  same  on  that  sub- 
ject as  it  was  in  Blackinon^s  Case,  supra.  The  man 
whose  death  was  the  subject  of  inquiry  in  Blackmon^s 
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Case,  suprUj  and  the  man  whose  death  is  the  subject  of 
inquiry  in  the  present  case,  were,  when  they  were  killed, 
trespassers  upon  the  tracks  of  railroads,  and  they  were 
not  killed  under  circumstances  indicating  wantonness 
on  the  part  of  those  who  controlled  the  locomotive  which 
killed  them.  In  this  case  a  jury,  upon  consideration  of 
all  the  evidence,  has  determined  that  after  the  discovery 
of  the  intestate's  peril  the  servants  of  the  defendant  com- 
mitted no  act  of  simple  negligence  which  proximately 
caused  the  intestate's  death.  This  being  true,  there  could 
not,  under  the  law,  have  been  after  the  discovery  by  them 
of  plaintiff's  intestate's  peril  such  an  act  of  willful  neg- 
lect on  the  part  of  the  defendant's  servants  as  amounted 
to  wantonness.  The  judgment  of  the  trial  court  is  there- 
fore affirmed. 
Affirmed. 

Anderson^  C.  J.,  and  McClellan  and  Mayfibld,  JJ., 
concur. 


Ex  Parte  State,  in  re  The  State  v.  Lovejoy. 

Tiixatioiv. 

(Decided  July  2,  1914.    Rehearing  denied  July  25,  1914. 
66  South.  1.) 

Taxation;  Corporate  Stock;  Exemptions. — Since  under  subdivi- 
sion 9,  section  2082,  Code  1907,  the  corporation  has  a  lien  upon  the 
shares  of  stock  for  the  taxes  paid  thereon,  it  was  the  obvious  inten- 
tion of  the  legislature  that  the  tax  should  be  levied  upon  the  share- 
holder and  not  upon  the  corporation,  and  notwithstanding  section 
2082,  a  shareholder  cannot  claim  exemptions  which  the  corporation 
is  entitled  to  assert. 

Certiorari  to  Court  of  Appeals. 
Application  by  the  state  of  Alabama  for  certiorari  or 
other  remedial  writ  to  review  the  decision  rendered  by 
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the  Court  of  Appeals  in  the  case  of  State  of  Aldbama  v. 
T.  E.  Lovejoy,  (Mem)  64  South.  1021,  to  collect  on 
the  suit  of  the  state  the  sum  of  |157.95  as  taxes  due  by 
Lovejoy  to  the  state  and  county  upon  1,950  shares  of 
the  capital  stock  of  the  Alabama  Fidelity  &  Casualty 
Company.  Writ  granted,  and  the  decision  of  the  Court 
of  Appeals  reversed,  and  the  cause  remanded. 

R.  C.  Brickell^  Attorney  General,  and  T.  H.  Seat, 
Assistant  Attorney  General,  for  the  State.  The  court 
erred  in  allowing  the  exemptions. — Ta/rrant  v.  Besse- 
mer N.  Bank,  61  South.  47 ;  McGuiire  v,  Bd.  of  Rev.,  71 
Ala.  413;  3  Wall.  581.  These  authorities  are  in  con- 
flict with  the  decision  in  the  case  of  Ehnwood  C.  Co.  v. 
Tarrant,  170  Ala.  459. 

John  R.  Tyson,  for  appellee.  The  assessment  was 
made  against  the  stockholders  and  not  against  the 
company,  and  therefore,  it  did  not  comply  with  subd.  9, 
§  2082,  Code  1907.  The  spirit,  as  well  as  the  letter  of 
section  2082  of  the  Code,  give  the  exemption  to  the  stock 
holders  against  taxation  of  shares  held  by  them,  which 
was  clearly  allowable  to  the  corporation.  The  case  of 
Elmtvood  C.  Co.  v.  Tarrant,  170  Ala.  450,  is  clearly 
against  the  contention  of  appellant.  The  judgment, 
therefore,  of  the  Court  of  Appeals  should  be  sustained. 
— State  V.  Lovejoy,  64  South.  1021. 

ANDERSON,  C.  J.— Section  2082  of  the  Code  of 
1907,  subd.  9,  provides  for  the  assessment  of  every  share 
of  stock  of  any  corporation  therein  embraced,  and,  while 
the  assessment  must  be  made  by  the  officer  of  the  cor- 
poration, and  the  tax  is  to  be  paid  by  the  corporation, 
it  was  the  manifest  purpose  of  the  Legislature  to  levy 
the  tax  on  the  shares  of  stock  and  against  the  holder 
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thereof,  as  distinguished  from  the  corporation  itself. 
This  section  also  provides  that  in  arriving  at  an  esti- 
mate as  to  the  value  of  the  respective  shares  so  assess- 
ed there  shall  be  deducted  from  the  aggregate  amount 
or  sum  at  which  the  whole  of  the  shares  are  assessed 
the  aggregate  amount  or  sum  at  which  the  real  and  per- 
sonal property  of  the  corporation  is  returned  to  the  tax 
assessor  for  taxation,  owned  by  such  corporation,  and 
the  residue  of  the  value  remaining  after  such  deduc- 
tion shall  be  the  assessed  value  of  the  whole  of  such 
shares,  and  such  residue,  divided  by  the  whole  number 
of  shares,  shall  constitute  the  value  of  each  share  for 
taxation,  and  the  corporation  shall  pay  for  the  share- 
holder the  tax  assessed  against  his  shares,  and  the 
amount  so  paid  for  any  shareholder  shall  be  a  lien  on 
any  interest  which  such  shareholder  may  have  in  any 
property  owned  by  the  corporation.  It  is  also  provid- 
ed that,  if  the  aggregate  value  of  the  shares  does  not 
exceed  the  aggregate  value  of  the  real  and  personal 
property  returned  for  taxation,  then  no  tax  shall  be  de- 
manded or  collected  upon  the  shares. 

The  tax  is  therefore  levied  against  the  share,  and, 
though  paid  by  the  corporation,  must  necessarily  come 
out  of  the  shareholder  in  the  end,  as  the  corporation  is 
given  a  lien  on  the  share  for  the  tax  paid  thereon,  and, 
unless  the  value  of  the  share  exceeds  the  assessed  value 
of  the  property  returned  by  the  corporation,  there  can 
be  no  assessment  or  collection  against  the  share.  In 
other  words,  a  liability  is  fixed  against  the  shareholder 
and  the  method  of  enforcing  same  is  provided. 

It  will  be  noticed  that  the  foregoing  deduction  is  the 
only  one  authorized  by  the  statue,  except  as  to  fire  in- 
surance companies  owning  Alabama  bonds.  Therefore 
to  authorize  a  deduction  from  the  shares  of  the  value 
of  the  property  which  may  be  exempt  to  the  corporation, 
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in  addition  to  the  value  of  the  real  and  personal  prop- 
erty assessed  by  it,  would  be  an  unwarranted  interpola- 
tion of  the  statute,  and  which  seems  to  have  been  the 
action  of  this  court  in  the  case  of  Elmwood  Cemetery 
Co.  V,  Tarrant,  170  Ala.  549,  54  South.  186.  We  there- 
fore hold  that  the  only  deduction  authorized  by  the  stat- 
ute was  the  amount  for  which  the  property  of  the  cor- 
poration was  assessed  for  taxation,  and  not  the  value  of 
such  property  as  may  have  been  exempt  from  taxation 
in  favor  of  said  corporation. 

The  distinction  between  an  assessment  against  the 
shares  of  stock  held  in  a  corporation  and  an  assessment 
against  the  corporation  proper  has  been  generally  rec- 
ognized and  regarded  by  nearly  all  the  courts  of  the 
land. — Tarrant  v.  Bessemer  National  Bank,  7  Ala.  App. 
285,  61  South.  47 ;  Magwire  v.  Board  of  Revenue,  71  Ala. 
401 ;  State  v.  Sellers  d  Orum  Co.,  151  Ala.  557,  44  South. 
548;  Van  Allen  v.  Assessors,  3  Wall  581,  18  L.  Ed.  229. 
It  has  also  been  generally  held  that  this  method  of  tax- 
ing the  shares  of  stock  without  deducting  the  value  of 
the  property  which  may  be  exempt  to  the  corporation 
is  in  no  sense  violative  of  federal  or  state  Constitutions. 
—Bradley  v.  People,  4  Wall.  459,  18  L.  Ed.  433;  Cleve- 
Icmd  Trust  Co.  v.  Lander,  184  U.  S.  113,  22  Sup.  Ct. 
394,  46  L.  Ed.  456 ;  Merccmtile  Bank  v.  New  York,  121 
U.  S.  138,  7  Sup.  Ct.  826,  30  L.  Ed.  895;  Bank  of  Com- 
merce V.  Tenn.,  161  U.  S.  134,  13  Sup.  Ct.  456,  40  L. 
Ed.  645 ;  First  National  BanJc  v.  Board  of  Equalization, 
92  Ark.  335,  122  S.  W.  988;  Batterson  v.  Hartford,  50 
Conn.  558;  People  v.  Bradley,  39  111.  130;  Wright  v. 
Stilz,  27  Ind.  338;  German-American  Ba/nk  v.  Burling- 
ton, 118  Iowa,  84,  91  N.  W.  829 ;  Eome  Ins.  Co.  v.  Asses- 
sors, 42  La.  Ann.  726,  8  South.  481 ;  Tremoni  Bank  v. 
Bmton,  1  Cush.  (Mass.)  142;  St.  Louis  B.  &  Ass'n  v. 
Lightner,  47  Mo.  393;  Belo  v.  Commissioners,  82  N.  C. 
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415,  33  Am.  Rep.  688 ;  Fox  v.  Haight,  31  N.  J.  Law,  399 ; 
City  of  Utica  v.  Churchill,  33  N.  Y.  162;  Providence  R. 
R.  Co.  V.  Wright,  2  R.  I.  459 ;  Harrison  v.  Vines,  46  Tex. 
15 ;  Salt  Lake  Bank  v.  Golding,  2  Utah,  1 ;  Jennings  v. 
CommonweaZth,  98  Va.  80,  34  S.  E.  981. 

Section  2083  of  the  Code  of  1907  has  no  bearing  upon 
the  present  question,  as  it  makes  no  attempt  to  extend 
exemptions,  but  merely  preserves  the  ones  already  given, 
and,  if  this  was  an  assessment  against  one  entitled  to 
an  exemption,  it  should  be  allowed,  but,  as  we  have  pre- 
viously demonstrated,  this  is  an  assessment  against  the 
shareholder,  and  not  against  the  corporation,  and  said 
section  2083  does  not  attempt  to  extend  the  exemption. 

In  the  case  at  bar  the  state's  counsel  concedes  that 
the  sum  invested  by  this  appellee  in  stock  of  other  cor- 
porations organized  in  this  state  and  which  had  been  as- 
sessed to  the  corporation  was  properly  deducted,  but 
contend  that  the  sum  on  deposit  and  the  amount  in- 
vested in  Alabama  bonds,  while  exempt  to  the  corpor- 
ation from  taxation,  was  improperly  deducted  in  arriv- 
ing at  the  assessable  value  of  the  shares  of  stock.  We 
think  this  contention  is  sound,  and  that  a  deduction  of 
the  same  was  unwarranted  by  the  statute. 

The  opinion  in  the  case  of  Elmwood  Cemetery  Co.  v. 
Tarrant,  170  Ala.  549,  54  South.  186,  in  interpolating 
into  the  present  statute  "exempt,"  as  well  as  assessed, 
property,  is  unsound,  and  it  is  expressh^  overruled.  The 
reason  for  said  interpolation  seems  to  be  based  upon 
the  case  of  State  v.  Stonewall  Insurance  Co.,  89  Ala. 
335,  7  South.  753,  wherein  the  assessment  was  on  the 
capital  stock  of  the  corporation  and  against  the  corpor- 
ation, and  not  upon  the  shares  of  stock  therein  and 
against  the  shareholder.  In  other  words,  the  present 
statute  seems  to  have  been  framed  so  as  to  avoid  the  in- 
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fluence  of  the  opinion  in  the  case  of  Stonewall  Insurance 
Co,  V.  State,  supra. 

The  Court  of  Appeals,  in  affirming  the  trial  court, 
based  its  conclusion  upon  the  binding  influence  of  the 
Elmwood  CQ'Se,  supra,  and,  as  that  case  must  be  ex- 
pressly overruled,  the  judgment  of  the  Court  of  Appeals 
is  reversed,  and  the  cause  is  remanded  to  said  court  for 
further  consideration  of  the  cause. 

Reversed  and  remanded.    All  the  Justices  concur. 


Ex  Parte  Doak. 

Manda/mus. 

(Decided  June  18,  1914.    Rehearing  denied  July  2,  1914. 
66  South.  64.) 

1.  Judgment;  Opening  Default;  Motion;  Taking  Under  Advise- 
ment.— ^I'nder  practice  acts  1888-9,  p.  797,  where  a  motion  to  open  a 
default  judgment  was  made  and  heard  within  thirty  days  after  the 
entry  of  the  judgment,  an  entry  of  an  order  by  the  court  taking  the 
motion  under  advisement  continued  the  motion  without  a  formal 
order  of  continuance,  and  authorized  the  court  to  determine  the 
motion  after  the  thirty  days  had  expired;  there  being  no  reason 
why  the  common  law  order  of  curia  advlsarl  vult  may  not  be  em- 
ployed In  the  case  of  motions  as  well  as  In  respect  of  causes,  since  the 
setting  aside  of  the  judgment  by  default  must  be  done  by  a  formal 
judgment. 

2.  Same;  Affidavits  on  the  Merits. — Where  the  application  was  by 
a  city  to  open  a  default  judgment,  an  affidavit  by  the  attorney  of 
record  for  the  city  that  he  had  caused  a  full  Investigation  of  plain- 
tiff's claim  to  be  made,  and  that  from  such  examination  he  was  of  the 
opinion  that  the  city  had  a  meritorious  defense,  and  was  not  liable 
to  plaintiff,  was  a  substantial  compliance  with  the  requirements  of 
Acts  1888-9,  p.  797,  governing  proceedings  in  the  circuit  court  of  Jef- 
ferson county. 

3.  Same. — Circuit  Court  Rule  11,  as  to  proceedings  in  the  Circuit 
Court  of  Jefferson  County  is  supersedead  by  the  provisions  of  Acts 
1888-9,  p.  797,  so  far  as  specifying  what  the  affidavit  on  an  applica- 
tion to  reopen  a  default  judgment  in  such  court,  shall  contain. 

4.  Same;  Discretion  of  Court. — It  is  within  the  sound  discretion 
of  the  circuit  court  to  set  aside  a  default  Judgment,  when  satisfied 
that  an  injustice  has  been  done,  or  that  it  has  been  Inadvertently  or 
improvidently  entered,  and  its  decision  thereon  is  not  revisable  on 
appeal  unless  abuse  is  shown. 
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5.  Same;  Hearing  and  Detennination. — On  an  application  to  open 
a  default  judgment,  it  is  tlie  duty  of  the  court  to  consider  all  the 
circumstances  so  that  the  discretionary  powers  reposed  in  It  may 
be  wisely  exercised,  and  although  it  deems  it  unnecessary  to  enter 
upon  an  inquiry  involving  the  impeachment  of  the  return  of  the 
sheriff,  it  was  proper  for  the  court  to  consider  whether  in  fact  there 
had  been  service  upon  the  commissioner  of  the  defendant  city,  as  the 
return  recited,  so  that  such  discretion  might  be  soundly  exercised. 

6.  Dismissal  and  Non-Suit;  Discontinuance;  How  Affected. — A  dis- 
continuance can  only  be  predicated  on  some  positive  act  of  the  actor  in 
the  proceeding,  or  in  consequence  of  the  failure  or  omission  of  the 
actor  to  perform  some,  precedent  duty  enjoined  by  law. 

Original  petition  by  John  Doak  for  a  writ  of  man- 
damus.    Writ  denied.  . 

The  affidavit  filed  with  the  motion  of  the  city  of  Bir- 
mingham to  set  aside  the  judgment  by  default  is  as  fol- 
lows : 

Personally  appear  before  me,  clerk  of  the  circuit 
court  in  and  for  said  state  and  county,  M.  M.  Ullman, 
who  being  duly  sworn  deposes  and  says  that  he  is  the 
attorney  of  record  for  the  city  of  Birmingham,  in  the 
above-entitled  cause.  Affiant  further  says  that  he  has 
caused  a  full  investigation  to  be  made  of  the  claim  of 
John  Doak  against  the  city  of  Birmingham,  and,  from 
the  examination  of  said  case  made  by  affiant,  affiant  is 
of  the  opinion  that  the  city  of  Birmingham  has  a  meri- 
torious defense  and  is  in  no  manner  liable  to  plaintiflF 
in  the  above-entitled  cause. 

.  Also,  the  affidavit  of  R.  E.  Howard,  deputy  sheriff, 
who  affirms  that  the  summons  and  complaint  in  this 
case  and  in  others  was  handed  him  to  be  served,  and  that 
he  went  to  the  city  hall  and  left  the  papers,  the  sum- 
mons and  complaint,  with  Mr.  H.  S.  Ryall,  but  at  that 
time  affiant  did  not  see  Culpepper  Exum,  and  did  not 
serve  such  paper  on  Culpepper  Exum,  and  did  not  leave 
a  copy  of  said  summons  and  complaint  with  said  Cul- 
pepper Exum,  but  that  he  wrote  the  return  as  upon  Cul- 
pepper Exum  as  it  now  appears  because  of  the  fact  that 
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it  was  usual  and  customary  to  leave  papers  of  this  kind 
with  Mr.  RyalK  and  make  the  return  as  though  person- 
ally served.  Also,  affidavit  of  Culpepper  Exum,  stat- 
ing in  effect  that  he  had  never  seen  or  heard  of  the  sum- 
mons of  complaint  in  this  case,  and  that  he  had  inform- 
ed the  city  attorney  that  no  such  summons  and  com- 
plaint had  been  served  on  him.  Also,  affidavit  of 
Horace  C.  Wilkinson  stating  in  effect  that  UUman  had 
requested  him  to  permit  the  judgment  to  be  set  aside  by 
consent,  that  he  had  declined,  and  that  UUman  stated 
that  the  only  excuse  he  had  was  that  he  had  dictated 
demurrers  to  his  stenographer,  but  had  left  town  the 
next  day,  supposing  that  she  had  filed  them,  but  she 
had  not ;  and  the  reply  affidavit  of  Ullman. 

Smith  &  Wilkinson,  for  appellant.  The  circuit  court 
was  without  power  to  act  on  the  motion,  as  the  court 
lost  all  control  over  the  judgment  after  the  thirty  days 
from  the  date  of  its  rendition  had  expired. — Acts  1888- 
9,  p.  797;  Agee  v.  Clark,  60  South.  460;  So.  Ry.  v.  Grif- 
fith, 58  South.  425 ;  Ex  parte  H.  A.  d  B.  R.  R.  Co.,  105 
Ala.  221;  Gunnels  v.  State  Bank,  18  Ala.  676.  It  takes 
a  continuance  to  keep  such  an  order  alive,  and  this  con- 
tinuance must  affirmatively  appear  of  record.  A  taking 
under  advisement  is  not  tantamount  to  a  continuance. 
—4  P.  &  P.  824;  125  Mass.  205;  Johnson  v.  State,,  102 
Ala.  1.  No  sufficient  excuse  is  shown  for  setting  aside 
the  judgment. — Albert  Haas  Co.  v,  Gibson,  54  South. 
994;  Traub  v.  Fabian,  160  Ala.  210;  McLeod's  Case, 
108  Ala.  81 ;  Ex  parte  Payne,  130  Ala.  189.  Mandamus 
was  the  proper  remedy. — Ex  parte  Waters,  61  South. 
904 ;  Ex  parte  Woodruff,  123  Ala.  99. 

RoMAiNE  Boyd  and  M.  M.  Ullman,  for  appellee. 
There  must  be  a  request  and  a  definite  and  unqualified 
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refusal  before  the  writ  will  issue. — Ex  parte  S-C.  Gro 
Co.,  120  Ala.  434;  Minchener  v.  Carroll,  135  Ala.  409 
A  submission  of  a  motion  and  the  taking  of  it  under  ad 
visement  within  the  thirty  days  amounts  to  a  continu 
ance  for  the  term. — ^Black  on  Judgments,  §  180 ;  2  Hal 
125;  3  Hal.  60;  9  B.  &  C.  172;  Common  Law  Doctrine 
Curia  Advisari  Vult.    A  discontinuance  is  in  eflfect  and 
substance  an  abandonment  by  the  moving  party  of  his 
pending  cause. — Ex  parte  Humes,  130  Ala.  201 ;  72  Fed. 
128;  29  Pa.  St.  203.    The  court  is  invested  with  a  large 
discretion  as  to  setting  aside  default  judgment,  and  its 
discretion   cannot   be   controlled   by   mandamus. — Ex 
parte  MoKissadk,  107  Ala.  493;  Ex  parte  Dillwrd,  68 
Ala.  594 ;  Ex  parte  Merritt,  38  South.  183.    This  discre- 
tion is  not  revisable  unless  abused. — Talladega  Co.  v. 
McDonald,  97  Ala.  508;  Colley  v.  Spivey,  127  Ala.  109. 

McCLELLAN,  J. — ^Application  for  writ  of  manda- 
mus to  require  the  vacation  of  an  order  or  judgment, 
entered  in  the  circuit  court  of  Jefferson  county  in  the 
cause  of  John  Doak  (petitioner)  against  the  city  of 
Birmingham  et  al.,  setting  aside  a  previously  entered 
judgment  by  default,  Avith  writ  of  inquiry  executed 
against  the  city  of  Birmingham. 

Doak's  action  was  instituted  March  4,  1913 ;  and  the 
summons  to  the  city  of  Birmingham  was  returned  ex- 
ecuted March  8,  1913,  by  service  on  Culpepper  Exum, 
commissioner  of  the  municipality.  On  April  28,  1913, 
judgment  by  default  was  entered  against  the  city  on 
plaintiff's  motion.  On  May  7,  1913,  the  city,  through 
its  counsel,  filed  its  motion  to  have  the  judgment  by  de- 
fault set  aside.  On  May  10,  1913,  the  motion  was  heard 
and  arguments  were  made  by  counsel  for  the  respective 
parties,  and  on  that  day  it  was  "ordered,  decreed,  and 
adjudged  by  the  court  that  said  motion  be,  and  the  same 
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is  hereby  taken  under  advisement  by  the  court,  upon 
briefs  to  be  submitted  by  the  respective  parties  on  or 
before  May  15, 1913."  On  June  6, 1913,  the  court  grant- 
ed the  motion  to  set  aside  the  judgment  by  default,  and 
thereupon  pronounced  a  formal  judgment  setting  aside 
the  judgment  by  default,  imposing  terms  upon  the  city 
not  important  to  be  stated  at  this  time. 

The  Practice  Act  governing  proceedings  in  the  cir- 
cuit court  of  Jefferson  county,  approved  February  28, 
1889  (Acts  1888-89,  p.  797  et  seq.),  contains  these  pres- 
ently pertinent  provisions :  "And  in  all  cases,  whether 
commenced  by  summons  and  complaint,  attachment,  or 
otherwise,  any  defendant  failing  for  more  than  thirty 
days  after  service  has  been  perfected  upon  him  to  ap- 
pear and  demur  or  plead,  shall  be  held  to  be  in  default, 
and,  at  any  time  thereafter,  judgment  by  default,  on 
motion  of  the  plaintiff,  may  be  rendered  against  him; 
provided,  however,  that  the  court  may,  for  good  cause 
shown,  allow  such  judgment  so  obtained  by  default  to 
be  set  aside,  and  demurrer  or  pleas  to  be  filed,  on  such 
terms  as  the  court  may  think  just;  but  no  application 
to  set  aside  such  judgment,  unless  it  be  for  some  re- 
versible error  committed  in  the  rendition  thereof,  shall 
be  entertained  by  the  court,  unless  accompanied  by  an 
affidavit  made  by  the  defendant  or  his  agent  or  attorney 
to  the  effect  that,  in  the  belief  of  the  affiant,  the  defend- 
ant has  a  lawful  defense  to  such  suit.  ♦  ♦  ♦  That 
final  judgments  rendered  in  said  court  shall,  after  expi- 
ration of  thirty  days  from  their  rendition,  be  taken  and 
deemed  as  completely  beyond  the  control  of  the  court,  as 
if  the  term  of  said  court  at  which  said  judgments  are 
rendered  had  ended  at  the  end  of  said  thirty  days ;  pro- 
vided, however,  that  nothing  herein  contained  shall  pre- 
vent parties  from  applying  for  new  trials  or  rehearings, 
♦     *     *    when  so  made,  or  shall  prevent  parties  from 
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applying  to  said  court  for  rehearings  under  the  statute 
authorizing  applications  for  rehearings  in  the  circuit 
court,  or  shall  prevent  the  court  from  retrying  any 
cause  under  section  2871  of  the  Code  of  Alabama,  or 
shall  prevent  the  court  from  the  exercise  of  any  power 
or  jurisdiction  conferred  upon  the  circuit  court  touch- 
ing final  judgments." 

It  thus  appears  that  in  the  matter  under  review  the 
motion  to  set  aside  the  judgment  by  default  was  made 
within  30  days  after  its  entry,  was  taken  under  advise- 
ment by  the  court  within  30  days  after  the  entry  of  the 
judgment  by  default,  without  at  any  time  the  entry  of 
any  formal  order  of  continuance,  and  was  favorably 
ruled  upon  during  term  time  after  the  expiration  of 
thirty  days  from  the  entry  of  the  judgment  by  default. 

It  is  insisted  for  petitioner,  as  upon  the  quoted  pro- 
visions of  the  Practice  Act,  that  the  failure  to  act  upon 
the  motion  before  the  expiration  of  30  days  from  April 
28,  1913 — the  date  of  the  judgment  by  default — or  to 
order  a  continuance  of  the  motion  before  the  expiration 
of  that  30-day  period,  effected  to  deprive  the  court  of 
any  power  to  consider  the  motion.  It  is  established 
with  us  that  the  expiration  of  the  30-day  period  stipu- 
lated in  the  Practice  Act  without  action  by  the  court 
on  a  motion  for  new  trial  or  to  set  aside  a  judgment  by 
default,  or  without  an  effective  continuance  of  such  a 
motion,  the  power  of  the  court  becomes  extinct. — Ex 
parte  Payne,  130  Ala.  189,  192,  29  South.  622;  Hundley 
V.  Younge,  69  Ala.  89.  Such  motions  are  not,  like 
causes,  continued  by  operation  of  law  because  not  dis- 
posed of. — Hundley  v.  Younge,  supra-;  Payne's  Case,  su- 
pra. So,  the  real  question  in  this  connection  is  whether 
the  taking  under  advisement  of  the  motion  to  set  aside 
the  judgment  by  default  within  the  30-day  period  oper- 
ated a  continuance  thereof  to  such  time  as  the  court 
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might  lawfully  act  upon  it ;  whether  that  action  by  the 
court  preserved  the  court's  power  (subsequently  to  the 
expiration  of  the  30-day  period)  to  determine  the  issue 
presented  by  the  motion. 

The  order  of  the  circuit  court  in  taking  the  motion 
under  advisement,  after  argument — a  process  that  pass- 
ed the  matter  into  the  breast  of  the  court — was  an  ob- 
servance of  the  common-law  practice  described  in  the 
phrase  curia  advisari  vult  (the  court  wishes  to  consider 
the  matter.).    The  effect  of  the  formal  entry  of  that  or- 
der was  to  continue  the  motion  until  the  court  might, 
during  a  lawful  sitting,  attain  a  conclusion   and  pro- 
nounce judgment  thereupon. — Bouvier's  Law  Diet.  pp. 
485,  486;  Black  on  Judg.  §  180;  Black's  Law  Diet,  p- 
310;  Clark  v.  Read,  5  N.  J.  Law,  486;  Semple  v.  Trus- 
tees, etc.,  8  N.  J.  Law,  60.    Where  the  order  is  made  tak- 
ing the  matter  under  advisement,  it  is  the  duty  of  the 
court  to  give  the  parties  notice  of  the  time,  at  the  place 
of  sitting  of  the  court,  the  court  will  deliver  its  judg- 
ment.— Clark  V.  Read,  supra;  Semple  v.  Trustees,  etc., 
supra.    If  there  is  undue  delay  by  the  court  in  deliver- 
ing its  judgment,  a  party  has  his  remedy  to  compel  ac- 
tion by  the  court. — Clark  v.  Read,  supra. 

It  is  urged  for  petitioner  that  the  common-law  prac- 
tice of  taking  under  advisement  could  be  observed  in  re- 
spect of  causes  only — not  for  the  purpose  of  delibera- 
tion upon  motions — ^after  judgment,  to  have  judgment 
set  aside,  or  a  new  trial  granted.  No  good  reason  ap- 
pears, nor  has  any  been  stated,  why  a  different  practice 
should  be  allowable  in  one  instance  and  not  in  the  other. 
The  object  of  the  practice  is  to  permit  the  court  to  delib- 
erate; to  afford  time  and  opportunity  for  the  court  to 
advise  its  judgment.  A  seasonably  presented  motion 
for  a  new  trial,  or  to  set  aside  a  judgment  by  default, 
invokes  judicial  action  of  high  character  and  of  seri- 


Digitized  by  VJOOQ iC 


188]  OP  ALABAMA.  413 

[Ex  Parte  Doak.] 

ous  importance.  The  purpose  is  to  insure  just  judg- 
ments, between  litigants ;  and  the  effect  is,  if  the  motion 
is  granted,  to  avoid  the  previous  judicial  action  and  to 
restore  the  cause  to  the  state  of  not  having  been  anteri- 
orly adjudged.  And  so  it  has  been  ruled,  in  this  juris- 
diction, that  the  action  of  the  court  in  setting  aside  a 
judgment  must  be  by  formal  judgment — an  act  of  equal 
dignity  with  that  it  effects  to  avoid. — Sou.  Ry.  Co.  v. 
XeUon,  148  Ala.  88,  41  South.  1006 ;  Turner  v.  Spragvns, 
172  Ala.  98,  100,  55  South.  118. 

Usually,  a  continuance  of  a  cause  or  proceeding  is,  in 
legal  contemplation,  an  adjournment  or  postponement 
thereof,  to  a  time  certain. — Commonwealth  v.  Moloney, 
145  Mass.  205,  208,  13  N.  E.  482. 

An  order  of  continuance  of  a  cause  or  proceeding  pre- 
supposes a  status  opposed  to  that  prevailing  when  it 
has  been  submitted  to  the  court  for  judgment.  Such 
an  order  (continuance)  negatives  the  notion  that  a  com- 
plete hearing  has  been  had  and  the  matter  committed 
to  the  court  for  its  judgment.  If  the  ordinary  order  of 
continuance  is  entered  in  a  cause  or  proceeding,  there  is 
a  necessary  implicatioii  that  the  matter  is  still  in  fieri 
in  respect  to  a  hearing  thereon. 

The  order  curia  advisari  vult  manifests  the  fact  that 
the  hearing  is  complete  and  the  postponement  is  for 
ailiowing  deliberation  by  the  court — not  with  the  view  to 
further  or  other  hearing  in  the  premises.  If,  in  order 
to  avert  the  extinction  of  the  juridical  power  over  the 
proceeding  because  of  the  expiration  of  the  term  or  of 
the  limitation  fixed  for  a  period  to  have  that  effect,  it 
were  required  that  formal  order  of  continuance  should 
be  entered,  an  anomalous  situation  would  be  created, 
or  else  the  rational  common-law  practice  under  consid- 
eration would  be  forbidden  observance.  The  common- 
law  practice  indicated  is  too  conservative  of  the  best  re- 
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suits  in  judicial  administration  to  justify  its  abroga- 
tion without  cogent  reason  therefor.  None  such  ap- 
pears or  is  shown. 

The  effect  of  the  order  of  the  court  taking  the  mo- 
tion under  advisement  being  to  preserve  the  power  of 
the  court  to  consider  of  and  pronounce  its  judgment 
after  the  expiration  of  the  30-day  period  stipulated  in 
the  Practice  Act  quoted,  it  is  clear  that  no  discontinu- 
ance of  the  proceeding  resulted;  for  it  is  established 
with  us  that  a  discontinuance  can  only  be  predicated  of 
some  positive  act  of  the  actor  in  the  proceeding,  or  in 
consequence  of  the  actor's  failure  or  omission  to  per- 
form some  precedent  duty  enjoined  upon  the  actor  by 
law. — Ex  parte  Holton,  69  Ala.  164,  188;  Ex  parte 
Humes,  130  Ala.  201,  30  South.  732. 

It  is  insisted  for  the  petitioner  that  the  affidavit  made 
by  counsel  for  the  city  in  support  of  its  motion  to  set 
aside  the  judgment  by  default  was  insufficient  for  the 
purpose  under  the  terms  of  the  first-quoted  provision 
of  the  Practice  Act.  It  has  been  ruled  that  the  failure 
to  file  with  the  motion  an  affidavit,  **by  the  defendant, 
his  agent  or  atttorney,  to  the  effect  that,  in  the  belief  of 
affiant,  the  defendant  has  a  lawful  defense  to  such  suit,'^ 
operated  to  defeat  the  right  of  the  court  to  consider  a 
motion  to  set  aside  the  judgment  by  default. — Ex  parte 
Payne,  130  Ala.  189,  29  South.  622. 

The  substantial  parts  of  the  affidavit  filed  with  the 
motion  of  the  city  to  set  aside  the  judgment  by  default 
will  be  set  out  in  the  report  of  the  appeal.  While  it 
does  not  contain  the  exact  phraseology  employed  in  the 
quoted  excerpt  from  section  1  of  the  Practice  Act,  it  is 
a  substantial  compliance  with  the  provisions  of  that 
act.  The  affidavit  substitutes  "opinion"  for  "belief  and 
"meritorious  defense"  for  "lawful  defense,"  and  con- 
cludes with  the  statement  that  the  city  was  not  liable; 
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all  after  the  aflarmation  that  a  full  investigation  has 
been  made  by  counsel  for  the  city.  Rule  11  of  circuit 
court  practice  (Civil  Code,  pp.  1519,  1520)  is  not  gov- 
erning in  this  relation,  in  the  circuit  court  of  Jefferson 
county.  Its  application  therein  is  superseded  by  the 
Practice  Act  as  quoted  ante. 

"The  power  of  a  court  of  record  over  its  judgments 
during  the  term  at  which  they  are  rendered  is  very 
large,  if  not  unlimited.  It  rests  within  the  sound  dis- 
cretion of  the  court  to  set  them  aside,  when  satisfied 
that  injustice  has  been  dohne,  or  that  they  have  been  in- 
advertently or  improvidently  entered.  ♦  ♦  ♦  The 
judgments  of  courts  are  in  the  breast  of  the  judge  until 
the  final  adjournment  of  the  term,  and  may  be  set  aside 
or  modified  during  the  term." — TaMddega  Mere.  Co.  v. 
McDonald,  97  Ala.  508,  511,  12  South.  34,  35 ;  Sparks  v. 
Reeves,  165  Ala,  358,  51  South.  575. 

In  the  last-cited  opinion,  treating  the  discretionary 
power  under  consideration,  this  court  said:  "Both  of 
these  matters  are  within  the  discretion  of  the  trial 
court,  and,  unless  abused,  are  not  revisable  on  appeal." 

And  in  the  later  pertinent  deliverance  made  here,  in 
response  to  Parket^s  petition  for  mandamus  (172  Ala. 
136,  138,  54  South.  572),  a  like  pronouncement  was 
made.  To  the  same  effect  is  Allen  v.  Lathrop,  90  Ala. 
490,  8  South.  129. 

It  cannot  be  affirmed  that  the  circuit  court  abused  the 
sound  discretion  with  which  it  was  invested  in  the  prem- 
ises. It  was  the  duty  of  the  court  to  consider  all  the 
circumstances  with  the  view  to  advising  its  judgment 
so  that  the  discretionary  power  reposed  in  it  might  be 
wisely  exercised.  It  was  not,  and  so  the  court  seems 
to  have  concluded,  necessary  to  enter  upon  an  inquiry 
involving  the  impeachment  of  the  sheriff's  return ; 
though  it  was  proper  that  the  court  consider  whether 
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there  had  in  fact  been  service  upon  the  commissioner  of 
the  city  as  that  return  recited,  to  the  end  that  its  discre- 
tion, seasonably  invoked,  might  be  soundly  exercised. 

The  decision,  in  respect  of  a  new  trial,  in  McLeod's 
Ccbse,  108  Ala.  81,  19  South.  326,  has  been  consulted. 
It  is  not  opposed  to  the  conclusion  we  have  stated.  There 
the  whole  contention  was  that  counsel's  absence  from 
the  trial  was  unavoidable.  This  court  found  that  the 
undisputed  evidence  refuted  this  assertion,  and  there- 
upon affirmed  that  the  question  was  one  of  law  and  not 
of  discretion  in  the  trial  court.  Here  the  judgment  was 
by  default;  and  the  circumstances  shown  to  the  court 
might  quite  reasonably  have  invited  its  conclusion  that 
"good  cause"  justified  the  restoration  of  the  cause  to  a 
trial-status. 

The  writ  of  mandamus  prayed  is  denied. 

Writ  denied. 

Anderson^  C.  J.,  and  Sayee  and  de  Geaffbnbibd,  JJ., 
concur. 


Purtf  oy,  Treasurer,  v.  Teasley,  Judge. 

Mandamus. 
(Decided  June  30,  1914.    66  South.  6.) 

Pensions;  Pensioners. — ^The  widow  of  a  pensioner  who  was 
drawing  a  pension  under  Acts  1911,  p.  690,  is  a  pensioner  within 
section  27  thereof,  authorizing  the  probate  judge  to  collect  the  pen- 
sion upon  a  compliance  with  the  provisions  of  the  said  Act. 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  Gaston  Guntbb. 
Application  by  Charles  B.  Teasley  as  probate  judge, 
for    a    writ    of    mandamus    directed    to    John    Puri- 
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foy  as  State  Treasurer,  requiring  him  to  pay  a 
certain  pension  warrant.  From  a  judgment  for  peti- 
tioner respondent  appeals.    Affirmed. 

R.  C.  Bbigkbll^  Attorney  General,  for  appellant.  The 
words,  "should  a  pensioner  die,"  as  used  in  §  27,  Acts 
1911,  p.  690,  are  limited  by  the  provisions  of  said  act 
which  immediately  follow,  and  this  limitation  shows 
that  it  could  not  have  been  the  legislative  purpose  to 
authorize  a  probate  judge  to  collect  a  warrant  made 
payable  to  a  widow  after  the  death  of  such  widow,  as 

a  widow  cannot  leave  a  widow  surviving. 

# 

Charle  B.  Tbaslby,  pro  se.  No  brief  reached  the 
Reporter. 

MAYFIELD,  J. — The  only  question  presented  by  this 
appeal  is  whether  or  not  a  widow  who  is  drawing  a  pen- 
sion under  the  act  of  April  24,  1911  (Gen.  Acts  1911,  p. 
690),  is  a  "pensioner"  within  the  meaning  of  that  word 
as  used  in  section  27  of  that  act.  Section  27  of  that  act 
provides  as  follows: 

"Should  a  pensioner  die,  leaving  a  widow,  who  would 
be  entitled  to  a  pension  under  the  provisions  of  this  ar- 
ticle, or  leaving  minor  children,  the  judge  of  probate 
shall  deliver  the  warrant  to  the  widow  or  minor  chil- 
dren, or  child  of  such  pensioner,  and  should  there  be  no 
widow  or  minor  child  of  such  deceased  pensioner,  the 
judge  of  probate  shall  indorse  and  collect  the  warrant 
and  attach  it  to  his  certificate,  showing  the  facts  upon 
which  he  is  authorized  to  so  indorse  and  collect  the  war- 
rant, and  the  proceeds  thereof  he  shall  apply  first,  to 
the  payment  of  the  burial  expenses ;  second  to  the  expen- 
ses of  the  last  illness  of  such  pensioner." 

Mrs.  S.  A.  Williams  was  drawing  a  pension  under 
the  provisions  of  this  act,  and  |16  was  due  her  when 
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she  died,  February  26,  1914,  for  which,  the  auditor's 
warrant  had  not  been  delivered  to  her  by  the  probate 
judge.  The  warrant  was  indorsed  by  appellee  as  pro- 
bate judge,  and  presented  to  the  appellant  as  State 
Treasurer  for  payment,  and  payment  was  declined  upon 
the  ground  that  Mrs.  Williams  was  not  a  "pensioner," 
within  the  meaning  of  section  27  of  the  Act  of  1911,  pp. 
697,  698.  Appellee  applied  to  the  city  court  for  a  writ 
of  mandamus  commanding  the  treasurer  to  pay  such 
warrant,  and  a  peremptory  writ  was  awarded  as  pray- 
ed; from  such  order  and  judgment  this  appeal  is  pros- 
ecuted. 

We  think  it  certain  that  llrs.  Williams  was  a  "pen- 
sioner" Avithin  the  meaning  of  the  section  of  the  statute 
in  question,  and  that  the  treasurer  should  have  paid  the 
warrant  when  presented.  "Pensioner,"  as  there  used, 
includes  a  widow,  as  well  as  a  man.  The  fact  that  Mrs. 
Williams,  being  a  woman,  could  not  have  left  a  widow 
at  her  death  does  not  show  or  argue  that  she  could  not 
be  a  "pensioner."  She  could  have  left  a  "minor  child" 
or  "children,"  or  had  "burial  expenses,"  or  "expenses  of 
last  illness,"  which  facts  will  authorize  the  probate 
judge  to  collect  the  warrant,  when  indorsed  and  with 
certificate  attached  showing  the  facts  which  authorize 
him  to  so  collect,  which  was  done  in  this  case. 

The  trial  court  ruled  correctly,  and  the  order  and 
judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Somerville  and  Gardner,  JJ., 
concur. 
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DeKalb  County  v.  Price. 

Contest  of  Stock  Lata  Election. 

(Decided  June  30,   1914.    66   South.   12.) 

1.  Animals;  Stock  Law  Election;  Mutilated  Ballot. — Where  sev- 
enty-eight ballots  were  cast  at  a  stock  law  election,  thirty-nine  for 
and  thirty-eight  against,  and  the  remaining  ballot  was  so  mutilated 
that  the  intention  of  the  voter  could  not  be  ascertained,  the  result 
should  have  been  declared  in  favor  of  stock  law,  in  the  absence  of 
other  irregularity. 

2.  Same;  Contest;  Review. — ^The  qualifications  of  voters  whose 
votes  were  eliminated  by  the  probate  court  in  a  stock  law  election 
contest,  cannot  be  reviewed  on  appeal  where  the  evidence  introduce<l 
relative  thereto  is  not  preserved  in  the  bill  of  exceptions. 

3.  Same, — ^The  action  of  the  probate  court  in  a  stock  law  election 
contest  in  eliminating  a  ballot  because  it  failed  to  disclose  whether 
it  was  for  or  against  stock  law,  can  not  be  reviewed,  where  neither 
the  ballot  nor  any  description  of  the  ballot  is  before  the  appellate 
court. 

4.  Same. — Where,  in  a  stock  law  election  contest,  the  record  con- 
tained a  recital  of  the  evidence  as  to  the  residence  of  certain  persons 
whose  votes  were  contested,  the  presumption  was  that  it  contained 
all  the  evidence  thereon ;  and  hence,  the  finding  of  the  probate  court 
on  those  matters  was  reviewable. 

Appeal  from  DeKalb  Probate  Court. 

Heard  before  Hon.  Jambs  A.  Ceolby. 

Contest  of  a  stock  law  election  by  M.  M.  Price  against 
DeKalb  county.  From  a  judgment  for  contestant,  con- 
testee  appeals.     Reversed  and  rendered. 

I.  M.  Presslby  and  J.  M.  Quinonbs,  for  appellant. 
Counsel  discuss  the  qualifications  of  certain  voters  men- 
tioned in  the  transcript,  with  citations  of  authority  to 
show  that  they  were  not  qualified  voters,  but  in  view  of 
the  opinion  it  is  not  deemed  necessary  to  set  them  out 
in  detail. 

IsBELL  &  ScOTT^  for  appellee.  No  brief  reached  the 
Reporter. 
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SAYRE,  J. — This  appeal  has  been  taken  from  the 
judgment  of  the  probate  court  of  DeKalb  county  in  the 
matter  of  a  contest  of  a  stock  law  election  held  for  pre- 
cinct No.  10  on  the  7th  of  Febiniary  of  this  year.  We 
learn  from  the  petition  filed  for  contest  that  the  man- 
agers of  the  election  declared  the  result  against  stock 
law.  From  the  same  source  we  learn  that  the  result 
should  have  been  declared  for  stock  law.  It  appears 
that  at  said  election  39  ballots  were  cast  for  stock  law, 
38  against.  The  intention  of  the  voter  casting  the  re- 
maining ballot  could  not  be  ascertained,  and  so  the 
managers  counted  that  ballot  against  stock  law,  with 
result  that  the  affirmative  of  the  issue  failed  to  receive 
a  majority.  On  the  facts  stated,  and  the  assumption 
that  the  managers  of  election  were  right  in  receiving 
the  other  votes  cast,  the  result  should  have  been  declar- 
ed by  them  in  favor  of  stock  law.  In  the  probate  court 
a  number  of  ballots  cast  on  either  side  were  contested 
on  the  ground  that  the  voters  were  not  qualified  electors, 
and,  after  evidence  heard,  the  court  was  of  opinion  that 
"Stock  Law,  Yes,"  had  received  32  votes,  "Stock  Law, 
No,"  31,  and  so  contest  was  sustained  ^nd  judgment 
rendered  declaring  the  result  in  favor  of  stock  law. 

We  have  been  unable  to  find  in  the  record  any  safe 
ground  upon  which  to  proceed  to  a  review  of  the  qual- 
ifications of  a  majority  of  the  23  voters  whose  right  to 
vote  is  asserted  or  denied,  as  the  exigency  of  its  case 
required,  in  the  assignments  of  error  and  in  brief  for 
appellant.  To  illustrate  the  condition  of  the  record  for 
the  most  part,  we  may  refer  to  the  case  of  J.  B.  Blevins, 
who  voted  against  stock  law,  but  whose  vote  was  elim- 
inated by  the  probate  court,  erroneously  as  appellant 
contends.  The  recital  of  the  bill  of  exceptions  is  that : 
"The  contestant  introduced  the  record,  tally  sheet,  and 
ballot  number  39,  to  show  that  J.  B.  Blevins  voted  for 
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'Stock  Law,  No/  and  that  said  J.  B.  Blevins  failed  to 
pay  his  poll  tax  for  the  year  1906." 

Contestee's  presentation  of  the  case  as  to  Blevins  is 
thus  shown  in  the  bill :  "J.  B.  Blevins  was  registered 
and  paid  poll  tax  in  1906  to  1913."  Perhaps  this  last- 
quoted  statement  from  the  bill  of  exceptions  may  be 
taken  as  a  statement  of  the  exceptor's  judgment  of  the 
effect  of  the  evidence  offered  by  him.  It  is  not  a  state- 
ment of  the  evidence  itself,  or  any  witness  or  witnesses, 
in  a  form  fit  for  review  in  this  court  where,  in  cases  of 
this  character,  both  the  law  and  the  facts  must  be  de- 
termined on  appeal.  This  is  all  we  know  of  Blevins  and 
his  qualifications  as  an  elector.  The  bill  concludes  with 
the  statement  that,  "This  was  all  the  testimony  in  the 
case."  As  matter  of  fact  no  records,  tally  sheets,  or 
ballots  are  copied  into  the  record.  In  this  condition  of 
the  record,  we  cannot  say  there  was  error  in  the  lower 
court's  finding  that  Blevins  was  not  a  legal  voter.  So 
of  others  whose  votes  were  eliminated  under  similar  cir- 
cumstances. 

To  illustrate  the  condition  of  the  record  with  refer- 
ence to  a  number  of  the  votes  contested  by  the  contestee, 
but  counted  by  the  probate  court  nevertheless  for  stock 
law,  we  may  state  the  showing  made  in  the  case  of  W. 
Z.  Jones.  The  recital  of  the  bill  of  exceptions  is  that: 
"The  contestee  also  introduced  the  records,  tally  sheets, 
and  ballots,  to  show  that  the  following  electors,  who  vot- 
ed for  'Stock  Law,  Yes,'  were  not  qualified  to  vote  in 
said  election :    W.  Z.  Jones,  was  not  registered." 

This  is  all  we  know  about  Jones.  The  "records,"  etc., 
are  not  there.  The  court  below  counted  Jones'  vote.  It 
must  have  been  found  on  evidence  not  before  us  that 
Jones  was  registered,  and  we  cannot  say  the  court  was 
wrong.    So  of  a  number  of  others. 


Digitized  by  VjOOQ iC 


422  SUPREME  COURT  [Vol. 

[DeKalb  County  v.  Price.] 

The  ballot  cast  by  T.  L.  O'Neal  was  eliminated  on  the 
ground  that  the  court  could  not  say  on  inspection  wheth- 
er he  had  voted  for  or  against  stock  law.  We  have  not 
the  ballot  nor  any  description  of  it  before  us  and  will 
not  say  the  court  was  in  error. 

The  record  contains  a  recital  of  the  testimony  of  wit- 
nesses as  to  the  residence  of  L.  M.  Price,  L.  C.  Price, 
and  L.  H.  Storey,  whose  votes  were  contested  by  contes- 
tee  (appellant),  and  whose  votes  were  counted  for 
stock  law.  As  to  the  issues  so  made  there  could  have 
been  no  "record"  evidence.  We  conclude,  hence,  that 
we  have  before  us  all  the  testimony  touching  the  resi- 
dence of  these  voters,  and  are  in  position  to  review  the 
findings  of  the  trial  court  as  to  them.  We  find  that 
these  voters  were  nonresidents  of  DeKalb  county  at  the 
time  of  the  election,  and  that  their  votes  should  have 
been  rejected,  though  in  the  probate  court  it  was  held 
otherwise,  and  this  finding,  along  with  the  presumption 
that  the  court  ruled  correctly  in  all  those  instances  we 
have  been  unable  to  review  for  reasons  stated  above, 
leads  to  the  conclusion  that  the  lower  court's  ruling  as 
to  the  general  result  was  erroneous  and  should  be  re- 
versed. 

Accordingly,  the  judgment  in  favor  of  stock  law  will 
be  reversed,  and  a  judgment  here  rendered  declaring  the 
result  against  stock  law  in  precinct  ten  of  DeKalb 
county. 

Reversed  and  rendered. 

Anderson^  C.  J.,  and  McClellan  and  deGraffen- 
RiED^  JJ.,  concur. 
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Brown,  Treasurer,  v.  Gay-Padgett  Hdw.  Co. 

Summary  Judgment. 

(Decided  July  25,  1914.    66  South.  161.) 

1.  Counties;  Debts;  Classification. — ^The  legitimate  debts  of  coun- 
ties may  be  divided  into*  two  classes ;  those  which  are  prescribed  by 
law  and  purely  involuntary  as  to  the  county,  which  are  preferred 
claims  against  the  general  treasury,  and  which  section  153,  Oode  1907, 
requires  the  treasurer  to  set  aside  sufficient  funds  to  pay,  and  those 
which  are  authorized  by  law  merely,  and  are  assumed  by  the  county 
with  some  measure  of  discretion  at  least  as  to  time  and  amount, 
which  the  county  cannot  incur  when  it  has  reached  its  constitutional 
debt  limit. 

2.  Same;  Current  Obligations;  Anticipated  Revenue. — ^Al though  a 
county  has  reached  its  constitutional  debt  limit,  it  is  bound  to  pay 
its  ordinary  current  obligations  for  governmental  purposes,  and  for 
this  purpose  may  anticipate  revenues  actually  assessed  and  payable 
for  the  year  in  which  the  obligations  were  incurred. 

3.  Same;  Voluntary  Obligation;  Constitutional  Debt  Limit. — ^Where 
a  county  has  reached  its  constitutional  debt  limit,  all  further  volun- 
tary obligations  assumed  or  incurred  after  the  expenditure  of  the  full 
amount  of  revenues  on  hand,  or  in  legal  expectancy,  are  debts  within 
the  constitutional  prohibition  and  not  enforceable. 

4.  Same;  Borrowing  Money. — ^Where  a  county  has  reached  its  con- 
stitutional debt  limit,  it  cannot  borrow  money,  even  to  provide  funds 
for  current  and  necessary  municipal  expenses. 

Appeal  from  Jackson  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Ifotion  by  the  Gay-Padgett  Hardware  Company  for 
summary  judgment  against  Dallas  Brown,  as  county 
treasurer,  for  refusing  to  pay  certain  claims  which  had 
been  allowed  by  the  commissioners'  court  of  Jackson 
county,  and  for  which  warrants  had  been  drawn  against 
the  gi^neral  or  special  funds  of  the  county.  From  a 
judgment  granting  the  motion,  the  treasurer  appealed. 
Aflfirmed. 

See,  also,  186  Ala.  561,  65  South.  333. 

Motion  was  filed  under  section  5938,  Code  of  1907. 
The  claims  were  as  follows :    f 36  for  tools  and  road  ma- 
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terial;  fl9  for  work  on  the  county  bridge;  f25  for  a 
fee  due  the  sheriff  under  sections  7383  to  7385,  Code  of 
1907 ;  f 38  due  for  a  filing  case  purchased  for  the  use  of 
the  probate  office;  and  f89  due  the  keeper  of  the  poor- 
house  for  a  quarter's  salary  under  a  contract.  The  rec- 
ord shows  that  there  were  unappropriated  funds  in  the 
treasury  at  the  time  of  demand  and  at  the  date  of  the 
trial  sufficient  for  the  payment  of  these  various  items. 

John  F.  Proctor,  for  appellant.  Under  the  follow- 
ing decisions  it  must  be  held  that  the  claim  here  pre- 
sented and  sued  on  was  not  enforceable  for  the  reason 
that  the  county  had  reached  its  constitutional  debt  lim- 
it.—§  224,  Const.  1901;  Gimter  v.  Haekworth,  62  South. 
103;  Commissioners  v.  Moore,  53  Ala.  125;  Speed  r. 
Cocke,  57  Ala.  201. 

BouLDiN  &  WiMBBRLY,  for  appellee.  There  are  two 
questions  involved,  first,  whether  Jackson  county  has 
reached  its  debt  limit  under  the  Constitution;  and  if 
so,  are  these  demand  debts  within  the  meaning  of  the 
Constitutional  limitation.  This  subject  was  somewhat 
considered  in  Gunner  v.  Hackworth,  63  South.  101 .  In 
this  connection  it  is  well  to  keep  in  view  the  provisions 
of  Acts  1898-9,  p.  43,  which  were  in  force  at  the  time 
that  section  224,  Constitution  1901,  became  operative. 
Constitutions  are  made  for  practical  purposes  and 
should  be  reasonably  construed. — State,  ex  rel.  v. 
Thompson,  142  Ala.  98;  State  v.  McCarty,  59  South.  546. 
A  county  must  necessarily  incur  debts. — Simpson  i\ 
Lauderdale  County,  6  Ala.  64.  A  county  which  has 
reached  the  debt  limit  may  incur  by  contract  or  by  oper- 
ation of  law  any  liability  it  could  otherwise  incur  pro- 
vided it  has  funds  in  the  treasury  to  meet  them  as  they 
accrue,  or  a  sufficient  sum  to  discharge  such  liabilities 
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is  being  raised  by  taxation  during  the  current  year. 
Such  seems  to  be  the  generally  accepted  doctrine  in 
other  states ;  and  surely  is  sound  in  principle. — McQuil- 
lon  on  Municipal  Corporations,  2219  &  notes;  Citi/ 
Council  of  Dawson  v.  Waterworks  Co,,  106  Ga.  713; 
Butts  V,  Jacksan  Banking  Co.^  129  Ga.  801 ;  Tate  v:  City 
of  Elherton,  136  Ga.  301;  Addyston  Pipe  Works  v. 
Curry,  197  Pa.  St.  41  (48) ;  Soxith  Bend  v.  Reynolds,  155 
Ind.  70 ;  Cedar  Rapids  v.  Bechtel,  110  la.  196 ;  Smith  v. 
Dedhan,  144  Mass.  177;  Ouhner  v.  McClellan,  115  N.  Y. 
755;  Darling  v.  Taylor,  7  N.  D.  538;  Hull  v.  Ames,  26 
Wash.  272;  Nate  37  L.  R.  A.  (U.  S.)  1080,  et  seq.  If 
a  county  without  power  to  incur  debt  purchases  per- 
sonal property  on  credit,  the  title  does  not  pass  and  the 
seller  may  reclaim  it.  This  question  arises  and  has 
bearing  on  the  claim  for  the  book-case  furnished  the 
judge  of  probate's  office. — Dillon  on  Municipal  Corpor- 
ations, Sec.  209,  p.  409;  Municipal  Securities  Co.  v. 
Baker  Co.,  39  Ore.  396;  Chapma^n  v.  Douglass,  107  U.  S. 
348;  Manchester  S.  R.  Co.  v.  Coneord  R.  Co.,  66  N.  H. 
100.  Where  money,  services,  or  property  is  furnished 
to,  appropriated  and  used  by  a  county  for  its  lawful 
and  necessary  purposes,  but  by  reason  of  its  want  of 
power  to  incur  debt,  no  indebtedness  is  or  can  be  then 
created,  yet,  when  the  county  has  the  funds  in  hand  it 
becomes  liable  for  money  had  and  received,  or  upon  a 
quantum  meruit  for  work  and  labor  done,  or  for  the 
value  of  property  appropriated  to  its  use. — Butts  Coun- 
ty V.  Jackson  Banking  Co.,  129  Ga.  801 ;  City  Council  of 
Dawson  v.  Waierworks  Co.,  106  Ga.  713;  Salt  Lake 
City  V.  Hollister,  118  U.  S.  256;  Parkersburg  v.  Brown, 
106  U.  S.  487;  Thomas  v.  Railroad  Co.,  101  U.  S.  71; 
Louisiana  v.  Wood,  102  U.  S.  284;  Chapman  v.  Doug- 
lass Co.,  107  U.  S.  348;  Dillon  on  Municipal  Corpora- 
tion, Sec.  126;  Allen  v.  LaFayettc,  89  Ala.  641;  Mayor 
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V.  HolUn^sworth,  170  Ala.  402-3-4;  Oen.  Electric  Co.  v. 
Toirn  of  Ft  Deposit,  174  Ala.  179. 

SOMERVILLE,  J.— In  the  case  of  Gunter  v.  Hack- 
worth,  182  Ala.  205,  62  South.  101,  we  held  that  the  In- 
debtedness of  Jackson  county  exceeds  the  limitation 
fixed  by  section  224  of  the  Constitution,  and  that  i:he 
county  could  not  incur  any  further  indebtedness,  even 
for  the  rebuilding  of  the  county  court  house,  which  had 
been  destroyed  by  fire.  Speaking  in  general  terms,  it 
was  there  said,  per  Sayrb^  J.,  that: 

"The  prohibition  against  indebtedness  is  generally 
construed  to  apply  to  indebtedness  in  all  forms,  how- 
ever incurred,  or  for  whatever  purpose.  Such  has  been 
the  ruling  of  this  court. — Hagan  v.  Commissioners,  etc., 
160  Ala.  544,  49  South.  417,  37  L.  R.  A.  (N.  S.)  1027.'^ 

In  Hagan's  Case,  supra,  it  was  said,  per  Dbnson,  J., 
that :  "The  obvious  intent  of  section  224  is  to  restrain 
counties  from  obtaining  money  either  upon  the  gener- 
al credit  of  the  county,  or  by  pledge  or  transfer  of  its 
revenue  or  assets,  thereby  creating  a  debt  and  impos- 
ing additional  burdens  upon  the  citizens,  which,  wheth- 
er directly  or  indirectly,  involve  increased  taxation." 

The  questions  presented  by  this  appeal  require  a  more 
specific  consideration  of  the  terms  "indebted"  and  "in- 
debtedness" as  used  in  section  224  of  the  Constitution. 

It  is  clear  that,  if  they  are  to  be  understood  in  their 
broadest  signification,  the  effect  of  section  224  would  be, 
not  only  to  inhibit  further  indebtedness  when  the  pre- 
scribed limit  is  reached,  but  also  to  practically  forestall 
all  municipal  action ;  for  certainly  neither  a  county  nor 
a  city  government  could  proceed  for  a  single  day  in  the 
exercise  and  discharge  of  its  municipal  powers  and  du-' 
ties  without  incurring,  for  some  period  of  time,  debts, 
or  liabilities.    It  becomes  apparent  at  a  glance  that  the 
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makers  of  the  Constitution  could  not,  in  reason  and 
common  sense,  have  intended  any  such  result. 

Such  limitations  as  ours  are  common  throughout  the 
United  States,  and  the  questions  here  under  considera- 
tion have  been  often  before  the  courts.  In  an  elaborate 
review  of  the  authorities,  the  learned  editor  of  the  Law- 
yers' Reports  Annotated  thus  states  the  consensus  of 
judicial  opinion: 

"The  clear  and  unmistakable  purpose  of  the  framers 
of  the  organic  law,  in  inserting  this  provision,  was  ef- 
fectually to  protect  persons  residing  in  municipalities 
from  the  abuse  of  their  credit,  and  the  consequent  op- 
pression of  burdensome,  if  not  ruinous,  taxation.  The 
mischief  to  be  prevented  was  the  creation  of  an  exces- 
sive debt  for  local  improvements  or  public  works,  or  the 
loaning  of  municipal  credit,  so  payable  that  the  bur- 
den should  not  fall  upon  those  who  contracted  the  ob- 
ligations, or  on  their  revenues,  but  on  posterity."  Note 
to  Hagan  v.  Commissioners^  Court,  37  L.  R.  A.  (N.  S.) 
1061. 

In  short,  the  indebtdenss  intended  is  the  obligation  to 
pay  more  money  than  can  be  supplied  by  current  funds, 
or  by  current  revenues  provided  by  lawful  taxation  for 
the  fiscal  year.  And  the  requirement  is  that,  whenever 
a  county  has  reached  the  constitutional  limitation,  it 
must  at  onc^  adopt  the  financial  policy  of  paying  as  it 
goes. 

The  Supreme  Court  of  Georgia  has  dealt  very  sensibly 
with  the  situation  arising  out  of  similar  limitations  in 
that  state.  Says  the  court,  per  Evans,  P.  J. :  ''This  dif- 
ferentiation between  the  debts  which  come  within  the 
operation  of  the  constitutional  provision  and  liabilities 
for  legitimate  current  expenses  to  be  paid  out  of  the 
taxes,  w^hich  can  be  properly  levied  during  the  year 
in  which  the  liability  w^as  incurred  is  neither  artificial 
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nor  arbitrary.  This  constitutional  provision  must  be 
construed  in  the  light  of  the  history  of  the  law  on  the 
subject  in  this  state,  and  the  long-established  affairs  of 
a  county.  From  the  earliest  times  it  has  been  the  de- 
clared policy  of  this  state  that  each  year  shall  be  a  fiscal 
unit,  and  that  current  expenses  should  be  met  by  a  levy 
of  taxes  of  the  same  year  that  the  expenses  were  in- 
curred. *  *  *  In  the  meantime  it  is  necessary  that 
the  governing  officers  of  the  county  should  discharge  the 
duties  imposed  by  law  ♦  *  *  and  [provide]  for 
other  necessary  current  expenses  of  running  the  affiairs 
of  the  county.  There  was  no  authority  of  law  for  the 
county  to  borrow  money  with  which  to  meet  these  ex- 
penses. The  alternative,  therefore,  was  presented  that, 
as  each  year's  expenses  had  to  be  paid  out  of  the  taxes 
of  that  year,  the  county  must  either  incur  a  liability  for 
these  current  expenses  or  there  must  be  a  complete  ces- 
sation of  public  activities  and  governmental  functions 
until  the  taxes  were  collected.  There  is  no  provision  in 
the  Constitution  of  1877  designed  to  meet  this  contin- 
gency ;  and  hence  we  may  conclude  that  the  inhibition 
against  creating  any  new  debt  was  never  intended  to 
prevent  the  county  from  contracting  liabilities  for  cur- 
rent expenses  in  anticipation  of  its  annual  revenue,  and 
which  were  to  be  paid  from  the  revenue." — Butts  Coun- 
ty i\  Ja<^k8on  Banking  Co,,  129  Ga.  801,  809,  60  S.  E. 
149,  152,  15  L.  R.  A.  (N.  S.)  567,  574,  121  Am.  St.  Rep. 
244,  252. 

To  the  same  effect  are  the  cases  of  (?.  P.  <6  R.  Mfg, 
Co.  V.  Clehurne  (Tex.  Civ.  App.)  127  S.  W.  1072;  Erie's 
Appeal  91  Pa.  398;  Reutmg  v.  Titusville,  175  Pa.  512, 
34  Atl.  916;  Grant  v.  Davenport,  36  Iowa,  396;  French 
V,  Burlington,  42  Iowa,  614;  People  ex  rel,  ^eeley  v, 
MaAj,  9  Colo.  414,  15  Pac.  36;  State  ex  rel  Ash  v,  Park- 
inson, 5  Nev.  415;  Valparaiso  v.  Gardner,  97  Ind.  13, 
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49  Am.  Rep.  416;  Alpena  v.  Kelley,  97  Mich.  550,  56 
N.  W.  941;  Re  State  Warrants,  6  S.  D.  518,  62  N.  W. 
101,  55  Am.  St.  Rep.  852;  State  v.  Medhery,  7  Ohio  St. 
529-.^  A  very  full  collection  and  review  of  the  cases  on 
this  subject  will  be  found  in  the  note  to  Hagwn  v.  Comers 
Cowrt,  37  L.  R.  A.  (N.  S.)  1058-1109.  See,  also,  note 
to  Beard  v.  City  of  Hopkmsville  (Ky.)  44  Am.  St.  Rep. 
229-243. 

In  State  v.  Medbery,  7  Ohio  St.  529,  the  court  says : 
''So  long  as  this  financial  system  is  carried  out  in  ac- 
cordance with  the  requirements  of  the  Constitution,  un- 
less there  is  a  failure  or  defect  of  revenue,  or  the  Gen- 
eral Assembly  have  failed  for  some  cause  to  provide  rev- 
enue sufficient  to  meet  the  claims  against  the  state,  they 
do  not  and  cannot  accumulate  into  a  debt.  Under  this 
system  of  prompt  payment  of  expenses  and  claims  as 
they  accrue,  there  is,  undoubtedly,  after  the  accruing  of 
the  claim,  and  before  its  actual  presentation  and  pay- 
ment, a  period  of  time  intervening  in  which  the  claim 
exists  unpaid;  but  to  hold  that  for  this  reason  a  debt 
is  created,  would  be  the  misapplication  of  the  term 
'debt,'  and  substituting  for  the  fiscal  period  a  point  of 
time  between  the  accruing  of  a  claim  and  its  payment, 
for  the  purpose  of  finding  a  debt;  but,  appropriations 
having  been  previously  made  and  revenue  provided  for 
payment,  as  prescribed  by  the  Constitution,  such  debts, 
if  they  may  be  so  called,  are,  in  fact,  in  respect  of  the 
fiscal  year,  provided  for  with  a  view  to  immediate  ad- 
justment and  payment.  Such  financial  transactions 
are  not,  therefore,  to  be  deemed  debts." 

In  Re  State  Warrants,  6  S.  D.  518,  62  N.  W.  101,  55 
Am.  St.  Rep.  852,  the  court  says :  "Critically  consider- 
ed, it  may  constitute  the  incurring  of  an  indebtedness; 
but  it  is  not  an  indebtedness  repugnant  to  the  Constitu- 
tion, because  its  payment  is   legally  provided   for  by 
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funds  constructively  in  the  treasury.  If  the  drawing  of 
a  warrant  upon  the  state  treasury  is  the  incurring  of 
an  indebtedness  by  the  state,  then  the  drawing  of  such 
a  warrant  would  violate  the  Constitution,  even  if  there 
was  money  in  the  state  treasury  to  pay  it,  if  the  consti- 
tutional limit  of  indebtedness  had  been  reached;  for 
there  must  always  be  some  time  intervening  between  the 
drawing  of  the  warrant  and  its  payment,  and  during 
such  time  the  indebtedness  of  the  state  would  be  increas- 
ed beyond  the  constitutional  limit.  Such  an  interpreta- 
tion of  the  constitutional  limitation  would  obviously  be 
too  hypercritical  to  be  practicable  or  reasonable.  It 
being  once  established,  as  we  think  it  is  by  the  authori- 
ties already  cited,  that  the  revenues  of  the  state  assess- 
ed and  in  process  of  collection  may  be  considei'ed  as 
constructively  in  the  treasury,  they  may  be  appropriat- 
ed and  treated  as  though  actually  and  physically  thei-e ; 
and  an  appropriation  of  them  by  the  Legislature  does 
not  constitute  the  incurring  of  an  indebtedness  within 
the  meaning  of  section  2,  art.  13." 

Legitimate  county  debts  or  obligations  are  of  two 
classes:  (1)  Those  which  are  prescribed  and  imposed 
by  law,  and  are  purely  involuntary  as  to  the  county; 
(2)  those  which  are  merely  authorized  by  law,  and  ai'e 
assumed  by  the  county  with  some  measure  of  discretion, 
at  least  as  to  time  and  amount. 

Section  153  of  the  Code  makes  a  number  of  specified 
county  obligations  preferred  claims  against  the  general 
treasury,  and  requires  the  treasurer  to  set  aside  suflR- 
cient  funds  for  their  payment.  We  think  also  that,  by 
necessary  implication,  whenever  the  assessed  revenues 
of  an  overburdened  county  are  not  sufficient  for  the 
payment  of  all  current  county  obligations,  those  invol- 
untary obligations  which  are  fixed  and  imposed  by  law 
must  be  regarded  as  preferred  claims  of  a  second  class^ 
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which  are  entitled  to  precedence  over  the  general  and 
voluntary  obligations  of  the  county. 

As  a  result  of  the  foregoing  considerations,  we  hold 
that  a  county  which  is  indebted  up  to  the  constitutional 
limit  may  nevertheless  appropriate  its  anticipated  rev- 
enues actually  assessed  for  the  payment  of  its  ordinary 
current  obligations  incurred  during  and  for  the  year  for 
which  such  revenues  are  assessed  and  payable ;  that  the 
obligations  absolutely  fixed  by  law  are  preferred  claims ; 
and  that  all  voluntary  obligations  assumed  or  incurred 
after  the  exhaustion  of  the  full  amount  of  revenues  on 
hand  or  in  valid  expectancy  are  debts  which  are  repug- 
nant to  the  Constitution,  and  are  therefore  invalid  as 
to  their  payment. 

We  think  it  is  clear,  also,  that  such  a  county  cannot 
borrow  money  even  to  provide  funds  for  current  and  nec- 
essary municipal  expenses.  The  record  does  not  inform 
us  as  to  the  current  fiscal  condition  of  Jackson  county, 
but,  in  the  absence  of  evidence  to  the  contrary,  we  will 
presume  that  the  claims  here  involved,  being  authorized 
by  law,  and  having  been  duly  presented  to  and  allowed  by 
the  commissioners'  court,  are  valid  claims  within  the 
rules  prescribed  above. 

It  results  that  the  trial  court  properly  rendered  judg- 
ment for  the  plaintiflf  as  to  each  of  the  claims. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfibld  and  Gardner,  JJ., 
concur. 
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State,  ex  rel.  State  Tax  Commission  v.  Smith, 

Auditor. 

Mwndamus. 

(Decided  June  30,  1914.    66  South.  61.) 

1.  States;  Appropriation;  Limitation  of  Amount;  Items  Included.— 
Construing  sections  2216,  2218  and  2222,  and  Acts  1911.  p.  146,  in  the 
light  of  section  71,  Constitution  1901,  it  is  heid  that  the  salaries  of 
the  three  members  and  of  the  secretary  of  the  State  Tax  Commission 
are  payable  out  of  the  state  treasury  in  the  same  manner  as  are  tbe 
salaries  of  other  state  officers,  and  that  they  are  not  i)ayable  out  of 
the  $25,000.00  appropriation  for  said  department. 

2.  Same;  Appropriation  Bills;  Construction. — While  appropriation 
bills  should  be  construed  without  liberality  towards  those  claiming 
their  benefits,  they  should  not  be  so  strictly  construed  as  to  defeat  the 
manifest  objects  of  the  bill. 

(Sayre,  Somerville  and  Gardner,  JJ.,  dissenting.) 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Guntbb. 

Petition  by  the  State  Tax  Commission  of  Alabama  for 
mandamus  directed  to  the  State  Auditor  to  require  him 
to  cease  drawing  his  warrant  in  paying  salaries  of  the 
members  and  secretary  of  the  commission  against  the 
fund  of  125,000  appropriated  by  section  2222,  Code  1907, 
but  to  draw  and  charge  said  salary  account  against  the 
general  fund  not  otherwise  appropriated,  and  to  direct 
the  Auditor  to  draw  his  warrant  against  said  above- 
named  sum  only  for  the  payment  of  expenses  other  than 
the  salaries  of  the  commissioners  and  their  secretary. 
From  a  decree  sustaining  demurrers  to  the  petition,  pe- 
titioners appeal.     Reversed  and  remanded. 

R.  C.  Brickell,  Attorney  General,  Forney  Johnston 
and  Henry  P.  White^  for  appellant.  Sections  2216  and 
2218,  Code  1907,  require  the  salary  of  the  members  of 
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the  board  and  the  secretary  thereof  to  be  paid  out  of 
the  state  treasury  as  other  salaries  are  paid,  while  sec- 
tion 2222,  Code  1907,  provides  for  the  expenses  incident 
to  the  administration  of  the  affairs  of  the  board,  and 
has  reference  to  salaries. — State  ex  rel.  Troy  v.  Smith, 
in  MS8. ;  People  v.  Ball,  4  Cal.  177 ;  State  ex  rel  Mobile 
V.  Stone,  69  Ala.  206 ;  State  ex  rel.  Brickman  v.  Wijson, 
123  Ala.  259;  Sessions  v.  Boykin,  78  Ala.  328;  §71,  Con- 
stitution  1901;  Riggs  v.  Breioer,  M  Ala.  282;  Reynolds 
V,  Taylor,  43  Ala.  420;  Nichols  v.  Comptroller,  4  S.  &  P. 
154. 

RusHTON^  Williams  &  Crenshaw^  for  appellee.  Sec- 
tion 2222,  Code  1907,  was  not  amended  by  the  general 
appropriation  bill  of  1911,  and  said  section  provides  the 
entire  appropriation  for  the  salaries  and  expenses  of  the 
department. — Reynolds  v.  Taylor,  43  Ala.  420;  Riggs 
V.  Breicer,  64  Ala.  282;  Nichols  v.  Comptroller,  4  S.  & 
P.  154;  Acts  1911,  p.  146.  This  section  limited  the  en- 
tire appropriation  for  the  commission,  regardless  of  the 
wording  of  sections  2216  and  2218,  Code  1907.— State  v. 
Bracken,  154  Ala.  151;  60  L.  R.  A.  161;  88  Fed.  588;  83 
N.  E.  350;  87  N.  E.  79;  12  Ga.  526;  77  111.  610. 

DB  GRAFFENRIED,  J.— Article  10  of  the  Code  of 
1907  (sections  2210  to  2267  of  said  Code)  creates  the 
state  tax  commission,  fixes  the  number  of  commission- 
ers, the  manner  of  their  selection,  their  terms  of  office, 
their  salaries,  and  the  salary  of  their  secretary.  In  this 
chapter  the  various  duties  and  powers  of  the  commis- 
sion are  enumerated,  provision  is  made  for  the  expenses 
of  the  commission,  including  the  expenses  of  their  sec- 
retary, and  the  wages  paid  stenographers,  engineers,  ex- 
perts, and  assistants.  Sections  2219  and  2220  of  the 
Code  deal  with  these  particular  items  of  expense,  and 
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fix  the  limits  beyond  which  such  items  of  expense  shall 
not  go. 

An  examination  of  the  article  and  cognate  acts  of  the 
Legislature  will  disclose  that  the  commissioners,  as 
general  supervisors  of  the  matter  of  state  taxation,  are 
invested  with  large  powers,  and  are  charged  with  the 
performance  of  various  and  important  duties  which 
must  necessarily  entail  upon  the  commission  various 
expenses  for  which  no  express  provision  ab  ante  can  be 
made.  Section  2222  of  the  Code  provides  that :  "The 
entire  appropriation  for  the  commission,  together  with 
every  item  of  expense  allowed  therefor,  shall  not  exceed 
in  any  one  year  the  total  sum  of  twenty-five  thousand 
dollars,  which  sum,  or  as  much  thereof  as  may  be  nec- 
essary, is  hereby  appropriated  annually." 

1.  The  trial  judge  was  of  the  opinion  that  the  salaries 
of  the  three  members  of  the  commission  and  of  the  sec- 
retary of  the  commission  are  chargeable  against  said 
sum  of  |25,000  i)rovided  for  in  above-quoted  section 
2222  of  the  Code.  We  do  not  think  that,  when  section 
2222  of  the  Code  is  read  in  connection  with  the  other 
sections  of  the  article  of  the  Co<le  to  which  it  belongs, 
said  section  should  be  given  such  construction.  We  think 
that  the  Legislature,  in  said  article  and  in  the  general 
appropriation  bill  which  was  adopted  in  1911,  has  indi- 
cated that  it  intended  the  appropriation  of  f  25,000  to  be 
treated  as  a  fund  placed  by  the  state  at  the  disposal  of  the 
commission  for  the  purpase  of  enabling  them  to  meet, 
as  they  may  arise,  the  various  important  duties  w^hich 
they  are  by  the  law  required  to  perform.  The  salaries 
of  the  membei*s  of  the  comiuission  are  fixed  definitely  by 
section  2216,  and  there  is  in  said  section  an  express  pro- 
vision that  their  salaries  "shall  be  paid  out  of  the  state 
treasury  in  the  fiame  manner  as  the  salaries  of  other 
state  officers  are  paiil/^    The  commissioners,  therefore^ 
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under  the  plain  language  of  the  statute,  are  put,  in  so  far 
as  their  salaries  are  concerned,  upon  the  same  footing 
as  other  officials  of  the  state  who  are  paid  fixed  salaries. 
Section  2218  provides  that :  "The  commission  may  ap- 
point a  secretary  at  a  salary  of  not  more  than  eighteen 
hundred  dollars  per  annum,  which  salary  shall  be  paid 
in  the  same  manner  as  salaries  of  other  State  officials 
are  paid." 

All  other  employees  and  all  the  other  expenses  of  the 
commissioners  of  all  sorts  are  required  to  be  paid  by 
voucher  approved  by  the  Governor,  As  to  the  salaries 
of  the  membei's  of  the  commission  and  the  secretary, 
there  existed  no  necessity  for  the  Legislature  to  make 
appropriation  other  than  was  made  for  them  in  the  sec- 
tion fixing  the  amount  of  the  salaries.  As  to  the  matter 
of  the  expenses  of  the  commission  there  was  a  wise  rea- 
son for  declaring  a  limit  beyond  which  such  expenses 
should  not  go. 

2.  It  seems  to  us  that  the  Legislature,  in  so  far  as  the 
question  now  in  hand  is  concerned,  has  been  its  own  in- 
terpreter. In  section  1  of  the  act  of  1911,  known  as  the 
general  appropriation  bill,  we  find  the  following: 

'^Be  it  enacted  by  the  Legislature  of  Alabama,  that 
the  following  sums  of  money,  or  so  much  of  each  sum  as 
may  be  necessary,  be  and  the  same  are  hereby  appropri- 
ated for  the  purpose  hereinafter  specified,  to  be  paid  out 
of  any  money  in  the  state  treasury,  not  otherwise  appro- 
priated, for  the  fiscal  years  ending,  respectively,  on  the 
30th  day  of  September,  1911,  1912,  1913  and  1914,  to 
wit:  ♦  ♦  ♦  (51)  For  compensation  of  the  chair- 
man of  the  state  tax  commission,  three  thousand  dollars 
for  each  year;  (52)  for  compensaion  of  the  two  asso- 
ciate members  of  the  state  tax  commission,  twenty-four 
hundred  dollars  for  each  year;  (53)  for  compensation 
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of  one  secretary  of  the  state  tax  commission,  eighteen 
hundred  dollars  for  each  year." 

Endlich  on  the  Interpretation  of  Statutes  says: 
^*Where  it  is  gathered  from  a  later  act  that  the  L^isla- 
ture  attached  a  certain  meaning  to  an  earlier  cognate 
one,  this  is  to  be  taken  as  a  legislative  declaration  of  its 
meaning  there." 

While  such  legislative  declaration  is  not  conclusive 
as  to  the  construction  which  should  be  given  a  statute, 
nevertheless,  in  providing  in  the  manner  above  shown 
in  the  general  appropriation  bill  of  1911  for  the  salaries 
of  the  members  of  the  commission  and  the  secretary,  we 
think  that  the  Legislature  solved  all  doubt  about  the 
question  we  are  considering  and  substantially  declared 
that  the  salaries  of  the  members  of  the  commission  and 
the  secretary  were  not  chargeable  against  the  |25,000 
provided  for  in  section  2222  of  the  Code.  Section  71  of 
the  (/onstitution  reads  as  follows :  "The  general  appro- 
priation bill  shall  embrace  nothing  but  appropriations 
for  the  ordinary  expenses  of  the  executive,  legislative, 
and  judicial  departments  of  the  state,  for  interest  on  the 
public  debt,  and  for  the  public  schools.  The  salary  of 
no  officer  or  employee  shall  be  increased  in  such  bill,  nor 
shall  any  appropriation  be  made  therein  for  any  officer 
or  employee  unless  his  employment  and  the  amount  of 
his  salary  have  already  been  provided  for  by  law.  All 
other  appropriatiotLS  shall  be  made  by  separate  bills, 
each  embracing  but  one  subject." 

It  may  be  that  the  provision  for  the  salaries  of  the 
members  of  the  commission  and  the  secretary  was  un- 
necessary; but,  as  the  Legislature  saw  proper  to  provide 
for  the  payment  of  their  salai*ies  just  as  it  provided  for 
the  payment  of  the  salaries  of  all  other  public  officials 
in  the  general  appropriation  bill  and  which  is  entitled 
'*An  act  to  make  appropriations   for   the   ordinary  ex- 
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penses  of  the  executive,  legislative  and  judicial  depart- 
ments of  the  state,  for  the  interest  on  the  public  debt 
and  for  public  schools,"  we  think  that  the  Legislature, 
by  the  adoption  of  said  general  appropriation  bill  (Gen- 
eral Acts  1911,  pp.  146-152),  indicated  that,  in  the  opin- 
ion of  the  Legislature,  the  salaries  of  the  members  of 
the  commission  and  of  the  secretary  were  among  the  or- 
dinary expenses  for  which  special  provision  should  be 
made  in  the  customary  general  appropriatioii  bills,  and 
that  it  was  not  anticipated  by  the  Legislature  that  such 
salaries  were  already  provided  for  in  the  special  appro- 
priation of  125,000  created  by  said  section  2222  of  the 
Code  of  1907,  and  which  section  appears  in  the  Code  un- 
der the  title  of  "Limits  of  Appropriation  for  Expenses,'' 
etc. — State  ex  rel,  Daniel  W,  Troy  v.  G.  B,  Smithy  as 
Auditor,  187  Ala.  411,  65  South.  942. 

A  critical  examination  of  the  above-quoted  section  71 
of  the  Constitution  will  disclose  that  the  Legislature  is 
prohibited,  by  the  express  command  of  the  section,  from 
embracing  in  a  general  appropriation  bill  anything  but 
"appropriations  for  the  ordinary  expenses  of  the  execu- 
tive, legislative,  and  judicial  departments  of  the  state,  for 
interest  on  the  public  debt,  and  for  the  public  schools." 
Under  this  same  constitutional  provision  there  is  an  ex- 
press command  also  that :  "The  salary  of  no  officer  or 
employee  shall  be  increased  in  such  bill,  nor  shall  any 
appropriation  be  made  therein  ♦  ♦  *  unless  his 
employment  and  the  amount  of  his  salary  have  already 
been  provided  for  by  law." 

In  this  same  section  there  is  also  an  express  direc- 
tion that :  "All  other  appropriations  shall  be  made  by 
separate  bills,  each  embracing  but  one  subject. 

It  would  seem,  therefore,  that  when,  in  the  general 
appropriation  bill  to  which  we  have  above  referred, 
the  Legislature  made  an  appropriation  for  the  salaries 
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of  the  commission  and  its  secretary,  it  thereby  con- 
strued said  section  2222  of  the  Code  of  1907 — ^which  pro- 
vides a  special  appropriation — as  not  providing  a  fund 
out  of  which  said  salaries  could  be  paid,  and  that  there- 
fore it  was  appropriate  that  such  salaries  should  be  pro- 
vided for  in  the  general  appropriation  bill.  If  this  be 
true,  then  it  must  follow  that  in  the  special  appropria- 
tion provided  in  section  2222  of  the  Code  the  Legislature 
did  not  intend  that  such  salaries  should  be  included. 
Special  appropriation  bills  are  not  necessary  to  provide 
for  the  salaries  of  the  officers  of  the  state,  and  the  sal- 
aries of  such  officers  are  not  usually  so  provided  for. 
Special  appropriation  bills  are  necessary  only  when  ap- 
propriations are  made  which  cannot  be  provided  for  in 
the  customary  general  appropriation  bills. — Woolf  r. 
Taylor,  98  Ala.  254,  13  South.  688. 

We  hardly  think  that  it  would  be  seriously  argued, 
if  the  salaries  of  the  commissioners  had  been  decreased 
by  the  general  appropriation  bill  of  1911,  that  such  pro- 
vision had  not,  in  fact,  operated  upon  such  salaries  in 
such  a  way  as  to  affect  their  actual  reduction  during 
the  four  years  in  which  this  general  appropriation  bill 
was  intended  to  operate. — Riggs  i\  Brewer,  64  Ala.  282. 

It  may  be  that  the  act  of  the  Legislature,  in  provid- 
ing for  the  salary  of  the  secretary  in  the  general  appro- 
priation bill,  was,  because  the  salary  of  such  secretary 
is  not  fixed  by  the  law,  but  by  the  commission  itself, 
abortive.  This  circumstance  indicates  that,  as  the  act 
creating  the  office  of  secretary  and  providing  for  the 
payment  to  him  of  a  salary  not  to  exceed  a  certain  limit, 
as  other  offMals  are  paid,  the  Legislature  regarded — 
perhaps  erroneously,  because  of  the  above  constitutional 
provision — his  salary  as  being  a  salary  which  comes 
within  the  purview  of  the  customary  appropriation  bill, 
and  that  its  payment  should  be  provided  for  in  such 
bill. 
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The  fact  that  the  Legislature  undertook  in  an  abor- 
tive way  to  provide  for  the  secretary  along  with  the 
commissioners  in  the  general  appropriation  bill  adds 
strength  to  the  proposition  that  the  l^slative  under- 
standing was  that  his  salary  had  not  been  provided  for 
in  section  2222  of  the  Code,  and  that  it  was  appropriate 
that  legislative  provision  should  be  made  therefor.  At 
any  rate  the  Legislature  of  1911  did  not  see  proper  to 
make  any  appropriation  for  the  commission,  but  it  did 
make  appropriations  for  the  salaries  of  the  commission- 
ers and  the  secretary.  The  Legislature  recognized,  how- 
ever, that  section  2222  was  still  operative,  and  would 
continue  to  operate  until  repealed,  and,  as  pn>vision  was 
specially  made  for  the  oflScers  named  in  the  general 
appropriation  bill,  it  would  seem  that  the  Legislature 
of  1911  must  have  construed  the  named  salaries  as  not 
being  provided  for  in  the  special  appropriation  covered 
by  said  section  2222.  If  this  is  not  true,  then  the  Leg- 
islature did  an  absurd  thing  when  it  included  the  named 
salaries  in  the  general  appropriation  bill  of  1911. 

We  are,  in  passing  upon  the  point  involved,  not  con- 
cerned with  the  question  as  to  whether  the  creation  by 
the  Legislature  of  the  state  tax  commission  was  or  was 
not  a  wise  legislative  act.  The  commission  was  created, 
and  its  various  powers  were  conferred  upon  it,  by  the 
act  under  consideration  and  cognate  acts  for  the  pur- 
pose of  placing  in  the  hands  of  those  who  are  called  upon 
to  execute  our  laws  which  concern  the  subject  of  taxa- 
tion the  authority  to  so  equalize  the  burdens  of  taxation 
as  to  require  each  citizen  of  the  state  to  pay  into  the 
state's  treasury  that  toll  which,  from  the  character  and 
amount  of  protection  furnished  to  him  by  the  state,  the 
state  has  the  lawful  right  to  demand  of  him  as  a  just 
equivalent  for  such  protection.  Salaries  are  paid  to 
public  officials  not  so  much  as  an  equivalent  for  ser- 
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vices  performed  as  for  the  purpose  of  enabling  them, 
while  in  office  and  in  the  performance  of  public  duties, 
to  be  relieved  of  the  necessity  of  constant  watchfulness 
for  the  necessities  and  comforts  of  life.  Under  the  au- 
thority conferred  upon  the  commission  it  may — and  fre- 
quently must — meet  exigencies  and  incur  expenses  for 
which  the  law  cannot  ab  ante  provide.  The  expense  ac- 
counts of  the  commission,  under  the  terms  of  the  arti- 
cle to  which  we  have  above  referred,  are  payable  upon 
approval  by  the  Governor,  so  long  as  any  part  of  the 
125,000  remains  unexpended.  The  law  requiring  duties 
of  the  commission  the  expenses  of  which  are  left  to  the 
sound  judgment  of  the  commission  subject  to  the  ap- 
proval of  the  Governor  is  operative  upon  the  commis- 
sion so  long  as  there  is  any  part  of  the  f  25,000  remain- 
ing in  the  treasury.  It  is  clearly  inferable  from  the  ar- 
ticle to  which  we  have  above  referred  that  it  is  the  leg- 
islative expectation  that,  when  the  occasion  for  the  com- 
mission to  act  arises,  the  commission  must  act,  provided 
there  are  funds  in  the  treasury  lawfully  appropriated 
which  it  can  use  in  meeting  the  situation  which  con- 
fronts it.  If  there  are  no  funds  subject  to  its  control, 
then,  of  course,  the  commission  becomes  powerless  to 
act.  The  Legislature  recognized,  when  it  created  the 
commission,  that  discretion  must,  at  times,  even  in  the 
use  of  public  funds,  be  lodged  somewhere,  and,  subject 
to  the  approval  of  the  Governor,  who  may,  at  pleasure, 
remove  any  or  all  of  the  commissioners,  discretion  has 
been  allowed  in  the  matter  of  its  necessary  expense  ac- 
count up  to  the  limit  of  $25,000.  The  salaries  of  the 
members  of  the  commission  and  of  the  secretary  are  not 
paid  in  advcmce.  They  are  paid  monthly,  just  as  the  sal- 
aries of  other  state  officials  are  paid,  and  if  their  sala- 
ries are  chargeable  against  the  said  $25,000,  the  com- 
mission, to  meet  some  unforeseen  exigency  which  its  du- 
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ties  under  the  law  require  it  to  meet,  might,  with  the 
approval  of  the  Governor,  expend  so  much  of  said  f  25,- 
000  by  the  middle  of  some  one  year  as  to  leave  the  mem- 
bers of  the  commission  and  the  secretary  without  sala- 
ries for  the  balance  of  the  year.  This  was  not  the  pur- 
pose of  the  Legislature.  It  was  the  legislative  purpose 
when  this  commission  was  created  to  treat  the  salaries 
of  the  members  of  the  commission  and  the  secretary  just 
as  the  salaries  of  the  Governor,  the  secretary  of  state, 
and  all  other  public  officials  are  treated,  viz.,  as  a  part 
of  the  ordinary  expenses  of  the  state,  and  when,  in  sec- 
tion 2222  of  the  Code,  the  Legislature,  under  the  title 
"Limit  of  Appropriations  for  Expenses,"  etc.,  declared 
that  "the  entire  appropriation  for  the  commission,  to- 
gether with  every  item  of  expense  therefor,  shall  not  ex- 
ceed in  any  one  year  the  total  sum  of  twenty-five  thou- 
sand dollars,  which  sum,  or  so  much  thereof  as  may  be 
necessary,  is  hereby  appropriated  annually,"  it  was  deal- 
ing, not  with  the  ordinary  expenses  of  the  state^  but  with 
that  amount  which  the  commission  itself  was  authorized 
annually  to  expend,  and  which  fund,  in  the  opinion  of 
the  Legislature — as  the  amount  is  limited — ^is  sufficient 
to  meet  all  reasonable  and  necessary  demands  which 
may  be  made  upon  it.  The  state  pays  out  of  the  treas- 
ury both  items  of  expense,  but  one  item  is  an  item  be- 
longing to  the  ordinary  expense  of  the  state,  and  the 
other  item  is  an  item  which  belongs  to  the  expenses  of 
a  separate  department  of  the  state  government.  Were 
we  to  hold  otherwise,  we  would  ingraft  upon  this  com- 
mission a  remarkable  exception  which  the  language  of 
all  the  Code  provisions  relating  to  the  subject  and  the 
above-quoted  language  taken  from  the  general  appropri- 
ation bill  of  1911  cannot  justify. 

3.  It  is,  of  course,  the  rule  shown  by  provisions  in  the 
Constitution  itself  that  appropriation    bills    shall    be 
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construed  without  liberality  towards  those  who  claim 
their  benefits,  but  it  is  also  the  rule  that  they  shall  not 
be  so  strictly  construed  as  to  defeat  their  manifest  ob- 
jects. The  present  situation  disclosed  by  the  petition 
in  this  case  indicates  that  the  construction  which  was 
placed  by  the  court  below  upon  the  bill  tends  seriously 
to  cripple  the  effectiveness  of  the  commission.  The  just 
apportionment  of  taxes  in  a  growing  state  is  a  subject 
which  challenges  the  talent  of  the  most  wise,  and  the 
commission,  which  has  been  raised  by  the  law  for  the 
purpose  of  ultimately  bringing  all  the  taxpayers  of  the 
state  within  the  actual  operation  of  a  system  of  equal- 
ity, must,  in  the  accomplishment  of  the  purposes  for 
which  the  commission  was  created  employ  counsel  and 
other  expert  assistants  and  entail  other  expenses  which 
no  Legislature  can  foresee.  Recognizing  this,  the  Leg- 
islature, in  the  act  amending  section  2218  of  the  Code 
(Gen.  Acts,  1911,  p.  550)  struck  from  said  section  the 
limitation  of  f3,000,  leaving  the  amount  to  be  paid  by 
the  commission  to  "experts,  stenographers,  engineers  or 
assistants"  to  the  sound  judgment  of  the  commission, 
subject  to  the  approval  of  the  Governor.  The  Legisla- 
ture, in  providing  that  the  salaries  of  the  commissioners 
and  the  secretary,  should  be  paid  as  other  salaries  of 
state  officials  are  paid,  meant  that  those  salaries  should 
be  paid  in  monthly  installments,  without  limitations 
upon  them  just  as  the  salaries  of  other  state  oflScials  are 
])aid,  and  it  was  not  the  intention  that  this  commission, 
when  confronted  with  the  performance  of  a  duty,  should 
fail  to  perform  it,  because  of  a  fear  that  if  they  did  per- 
form it  they  would  be  left  without  salaries.  The  ex- 
penses, the  Legislature  knew,  must  be  paid,  not  monthly, 
but  as  they  arise,  and  for  that  reason  this  fund,  limited 
to  $25,000  per  annum,  was  appropriated  to  be  used  by 
commissioners,  selected   in  a  manner  the  Legislature 
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deemed  wise,  in  their  sound  judgment,  subject  to  the 
approval  of  the  Governor,  as  the  necessities  of  the  state 
might  require. 

4.  It  follows  from  what  we  have  above  said  that,  in 
our  opinion,  the  trial  court  committed  reversible  error 
in  sustaining  the  demurrer  to  the  petition  of  appellant. 

The  judgment  of  the  trial  court  is  therefore  reversed, 
and  the  cause  is  remanded,  to  the  court  below  for  further 
proceedings  in  accordance  with  this  opinion. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClbllan  and  Mayfibld,  JJ., 
concur.    Sayrb,  Somervillb,  and  Gardnbr,  JJ.,  dissent. 


Ex  Parte  Seals  Piano  &  Organ  Co. 

Mandamus. 

(Decided  July  25,  1914.    (56  South.  140.) 

1.  Mandamus:  Grounds;  Control  of  DUtcretion. — Except  In  extra- 
ordinary cases  for  gross  abuse  of  discretion  the  exercise  of  the  trial 
court's  discretion  in  granting  a  continuance  will  not  be  controlled  by 
mandamus. 

2.  Landlord  and  Tenant;  Rent;  Attachment ;  Continuance. — T'nder 
sections  2924.  2961,  Code  1007,  made  applicable  to  attachments  by  a 
landlord  by  section  2751,  Code  1907,  the  court  proi^erly  granted  the 
continuance  in  a  cause  wherein  an  attachment  was  sued  out  by  a 
landlord  to  enforce  his  lien  for  rent  not  yet  due  when  the  cause 
was  continued. 

Original  application  in  Supreme  Court. 

Application  by  the  Seals  Piano  &  Orp:an  Company  for 
a  writ  of  mandamus  directed  to  the  Honorable  W.  W. 
Pearson,  judge  of  the  circuit  court,  to  require  him  to  an- 
nul and  set  aside  an  order  made  by  him  continuing  an 
attachment  proceedings.    Mandamus  denied. 
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W.  A.  GuNTBR  and  Tillby  &  Elmore,  for  appellant. 
The  affidavit  was  insufficient  as  a  basis  for  any  attach- 
ment, and  this  is  the  initiatory  step,  and  the  foundation 
of  the  whole  proceeding. — §  4747,  et  seq.,  Code  1907; 
Drake  on  Attachment,  §§  83-4;  Flexner^  et  aL  v.  Dick- 
ersofiy  65  Ala.  130.  The  statute  cannot  operate  for  rent 
not  yet  due  except  on  affidavit  of  the  existence  of  one  of 
the  three  grounds. — Nicrosi  v,  Rosioald,  113  Ala.  592; 
Stdggers  v,  Washin^jtorij  65  Ala.  225 ;  Knowles  v.  Steed, 
79  Ala.  428.  Petitioner  is  possessed  of  an  unqualified 
right  to  the  special  writ  of  mandamus  or  prohibition. — 
Ex  parte  Cole,  28  Ala.  50;  Ex  parte  Robbing,  29  Ala. 
71 ;  Ex  parte  Morgan^  30  Ala.  51 ;  First  N.  Bank  v.  Che- 
ney, 120  Ala.  117. 

RusHTON,  Williams  &  Crenshaw,  for  appellee.  A 
motion  to  dismiss  an  attachment  is  addressed  to  the 
sound  discretion  of  the  trial  court,  and  cannot  be  re- 
viewed by  mandamus. — Ex  parte  Putiiam,  20  Ala.  592; 
Ex  parte  Bottom,  46  Ala.  312;  Busbin  v.  Ware,  69  Ala. 
279 ;  Mohr  v.  Cliaffee,  75  Ala.  307 ;  Ex  parte  MoKissatk, 
107  Ala.  403.  An  appeal  after  final  judgment  furnishes 
an  adequate  remedy. — Board  of  Revenue  v.  B'ha/in  W. 
W.  Co,,  160  Ala.  152,  and  authorities  supra. 

MAYPIELD,  J. — This  is  an  original  application  to 
this  court,  for  a  writ  of  Mandamus  directed  to  Hon.  W. 
W.  Pearson,  judge  of  the  circuit  court  for  Montgomery 
county,  commanding  and  requiring  him  to  set  aside  and 
annul  an  order  made  by  him,  continuing  the  trial  of  the 
cause  pending  in  the  circuit  court  of  Montgomery  coun- 
ty, wherein  N.  J.  Bell  et  al.  are  plaintiffs  and  the  Seals 
Piano  &  Organ  Company  is  defendant,  and  to  proceed 
with  the  trial  of  the  cause.  The  action  was  one  of  at- 
tachment, instituted  by  N.  J.  Bell  et  al.,  as  landlords, 
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against  the  Seals  Piano  &  Organ  Company  as  tenant. 
The  object  of  the  attachment  was  to  collect  rent  due 
and  to  become  due  under  a  contract  of  rental,  made  be- 
tween the  parties,  of  certain  storehouses  in  the  city  of 
Montgomery,  Ala.  The  action  was  instituted  under  ar- 
ticle 3,  c.  106,  §§  4747-4752,  of  the  Code. 

Section  4748  of  the  Code  reads  as  follows :  "The  land- 
lord shall  have  the  right,  for  the  enforcement  of  such 
lien,  to  sue  out  an  attachment  before  any  officer  author- 
ized to  issue  attachments,  and  returnable  to  any  court 
having  jurisdiction  of  the  amount  claimed,  when  the 
rent,  or  any  installment  thereof,  is  due,  and  the  tenant 
fails  or  refuses,  on  demand,  to  pay  such  rent  or  install- 
ment; and  also  in  the  following  cases,  whether  due  or 
not : 

"(1)  When  the  tenant  has  fraudulently  disposed  of 
his  goods,  or  is  about  to  fraudulently  dispose  of  his 
goods. 

"(2)  When  the  tenant  has  made  an  assignment  for 
the  benefit  of  his  creditors. 

"(3)  When  the  tenant  has  made  a  complete  transfer 
of  all,  or  substantially  all,  of  his  goods,  without  the 
consent  of  the  landlord,  or  without  first  having  paid 
the  rent  in  full  for  the  term." 

Section  4749  of  the  Code  reads  as  follows:  "Before 
such  attachment  is  issued,  the  plaintiflf,  or  his  agent  or 
attorney,  must  make  affidavit,  setting  forth  the  amount 
that  is,  or  will  be,  due  for  the  rent,  that  one  of  the  causes 
for  issuing  an  attachment  prescribed  in  the  preceding 
section  exists,  and  that  the  attachment  is  not  sued  out 
for  the  purpose  of  vexing  or  harassing  the  defendant; 
and  must  also  execute  a  bond  in  double  the  amount 
claimed,  payable  to  the  defendant,  with  sufficient  sure- 
ty, and  with  condition  that  the  plaintiflf  will  prosecute 
the  attachment  to  eflfect,  and  pay  the  defendant  all  such 
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damages  as  he  may  sustain  from  the  wrongful  or  vexa- 
tious suing  out  of  such  attachment." 

The  affidavit  in  this  case  reads  as  follows:  *'The 
State  of  Alabama,  Montgomery  County.  Before  me,  M. 
C.  Mixon,  a  notary  public,  in  and  for  said  county,  per- 
sonally appeared  N.  J.  Bell,  who  being  duly  sworn  de- 
poseth  and  saith,  that  Seals  Piano  Company,  will  be 
justly  indebted  to  N.  J.  Bell,  W.  V.  Bell  and  Annie  B. 
Burkhead,  as  trustees  under  the  will  of  N.  J.  Bell,  de- 
ceased, in  the  sum  of  twenty-three  hundred  and  ten  dol- 
lars, after  allo^ang  all  just  offsets  and  discounts,  and 
that  the  said  indel)tedness  is  for  rent  of  two  stores  in 
the  city  and  county  of  Montgomery,  Alabama,  and  that 
an  installment  of  rent  for  said  stores  is  due  and  said 
tenant  has  failed  or  refused  on  demand  to  pay  such  in- 
stallment and  that  this  attachment  is  not  sued  out  for 
the  purpose  of  vexing  or  harassing  the  said  defendant, 
or  other  improper  motive. 

"Sworn  to  and  subscribed  before  me,  this  7th  day  of 
August,  A.  D.  1913. 

"M.  C.  Mixon,  Notary  Public." 

The  attachment  was  issued  and  levied  upon  a  lot  of 
pianos,  and  the  defendant  executed  a  forthcoming 
bond,  and  interposed  a  plea  in  abatement,  upon  the 
grounds  that  the  affidavit  was  not  made  by  the  plain- 
tiffs or  their  agents,  that  the  debt  or  demand  was  not 
described  therein,  and  that  the  affidavit  failed  to  state 
any  valid  or  legal  ground  for  the  issuance  of  the  attach- 
ment. The  plaintiffs  interposed  demurrers  to  this  plea, 
assigning  various  grounds  therefor.  The  defendant 
then  made  a  motion  to  dissolve  or  quash  the  attachment, 
setting  up  substantially  the  same  matters  that  were  al- 
leged in  the  i)lea,  with  the  additional  ground  that  no 
complaint  had  been  filed.  The  plaintiffs  objected  to  the 
filing  of  this  motion,  and  moved  the  court  to  strike  it. 
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assigning  various  grounds  for  the  counter  motion, 
among  them,  that  a  plea  in  abatement  had  been  filed  be- 
cause the  motion  did  not  allege  that  the  plain tiflfs'  de- 
mand was  due,  and  generally  that  the  motion  showed 
no  ground  for  dissolving  or  quashing  the  attachment 
suit.  The  court  sustained  the  demurrer  to  the  plea  in 
abatement,  declined  to  dissolve  or  dismiss  the  attach- 
ment, and  continued  the  case  upon  the  ground  that  the 
cause  was  not  at  issue  because,  we  suppose,  the  demand 
sued  upon,  or  all  of  it,  was  not  then  due  or  payable.  To 
the  action  of  the  court  in  thus  continuing  the  cause,  the 
defendant  excepted ;  and  applies  to  this  court  for  man- 
damus to  require  the  judge  to  set  aside  his  order  and 
proceed  to  trial. 

This  is  evidently  not  a  proper  case  for  the  awarding 
of  a  peremptory  mandamus  to  the  circuit  judge  to  set 
aside  the  order  of  continuance,  and  to  proceed  to  a  trial 
of  the  cause.  Aside  from  the  merits  of  this  particular 
controversy,  or  the  correctness  of  the  ruling  of  the  trial 
court  in  this  particular  case,  the  continuance  of  a  cause 
reBts  largely  in  the  discretion  of  the  trial  court;  and  this 
discretion  will  not  be  controlled  by  mandamus,  except 
in  extraordinary  cases  for  gross  abuse  thereto. — 1  Brick. 
Dig.  774,  §  2;  J57j?  parte  Jofies,  66  Ala.  204. 

In  Ex  parte  City  of  Montgomery,  24  Ala.  98,  99, 
speaking  through  Chilton^  (^.  J.,  this  court  had  to  say : 
"Should  this  court  interpose  its  jurisdiction,  to  control 
the  inferior  courts  in  the  exercise  of  their  discretion, 
either  in  the  making  or  continuing  of  interlocutory  or- 
ders, or  in  refusing  to  make  them,  in  tlie  progress  of 
causes,  it  would  be  difficult  to  calculate  the  delay,  em- 
barrassment, and  inconvenience  which  would  result,  not 
only  to  suitors,  but  to  the  courts  themselves.  If  every 
order  of  continuance,  every  refusal  to  grant  new  trials, 
and  the  numerous  interlocutory  orders  wliich  are  made 
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in  causes,  both  at  law  and  in  equity,  from  their  incep- 
tion to  their  final  termination,  could  each  be  made  dis- 
tinct subject-matter  for  an  appeal  to  this  court,  at  the 
hazard  of  a  heavy  bill  of  costs,  this  court  would  become 
an  intolerable  grievance,  and  there  would  be  no  end 
to  the  litigation  to  which  a  cause,  requiring  a  great 
number  of  such  orders,  might  be  subject." 

And  in  the  subsequent  case  of  Ex  parte  South  d  North 
Al<ib(hma  Railroad  Co,,  44  Ala.  654,  656,  the  above  ex- 
cerpt from  Ex  parte  City  of  Montgomery  was  quoted 
approvingly  by  Peters,  J.,  with  these  remarks :  "It  is 
very  evident  that  if  this  court  should  assume,  by  man- 
damus, to  interfere  in  the  control  of  one  matter  of  dis- 
cretion in  the  exercise  of  their  jurisdiction  by  the  infe- 
rior courts  of  the  state,  it  might  interfere  with  all  mat- 
ters of  a  like  character.  Then  every  contested  order  for 
a  continuance,  in  every  court  of  the  state,  would  in  this 
way,  sooner  or  later,  be  brought  here  for  review.  This 
would  be  an  intolerable  grievance  indeed.  Such  has  not 
heretofore  been  considered  the  office  of  the  important 
writ  of  mandamus.  It  is  not  granted  to  control  mat- 
ters of  discretion. — 24  Ala.  98,  99,  supra;  Gray  v. 
Bridge,  11  Pick.  [Mass.]  189;  Ex  parte  Fleming,  4  Hill 
[N.  Y.]581 ;  St.  Luke's  Church  v.  Slack,  7  Cush.  [Mass.] 
226.'' 

Moreover,  we  are  not  prepared  to  say  that  there  was 
any  error  of  which  the  defendant  can  complain.  It  is 
made  to  appear  that  a  part  of  the  debt  or  demand  sued 
on  was  not  due  when  the  attachment  was  sued  out,  nor 
when  the  cause  was  continued. 

The  law  authorizes  attachments  to  be  sued  out  for 
debts  or  demands  that  are  not  due,  as  well  as  for  those 
that  are;  but,  of  course,  a  judgment  should  not  be  taken 
until  the  demand  is  due. — Code,  §  2924,  subd.  1.  Sec- 
tion 2961  of  the  Code  provides  that  if  the  attachment  is 
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issued  upon  a  demand  not  then  due,  the  cause  shall  not 
stand  for  trial,  nor  shall  the  plaintiff  be  required  to  file 
his  complaint,  until  such  demand  is  due  and  payable. 
— Jones  V.  Holland y  47  Ala.  732;  Perkerson  v.  Snod- 
gra^s,  85  Ala.  137,  4  South.  752. 

While  the  two  sections  of  the  Code  above  referred  to, 
relate  to  general  attachments,  yet  section  4751  of  the 
Code  makes  such  provisions  applicable  to  attachment  by 
the  landlord,  to  enforce  his  liens  for  the  rent  of  store- 
houses and  other  buildings,  and  therefore  they  are  appli- 
cable to  this  case. 

It  therefore  follows  that  the  application  for  manda- 
mus must  be  denied. 

Mandamus  denied. 


Ex  Parte  Delpey. 

Mdndamus. 
(Decided  June  30,  1914.    66  South.  22.) 

1.  Equity;  Pleading;  Amendment;  Different  Causes. — ^The  original 
bin  and  the  amendment  olTered  thereto  stated  and  considered,  and  it 
is  held  that  in  view  of  the  provisions  of  section  3126,  Code  1907,  the 
Chancellor  erred  in  refusing  the  amendment,  as  it  did  not  change  the 
purpose  of  the  original  bill,  or  make  a  new  case. 

2.  Hame. — Under  the  provisions  of  section  3126,  Code  1907,  it  is  not 
enough  that  the  amendment  offered  may  make  a  mere  inconsistency 
or  repugnancy  of  allegation,  but  there  must  be  an  inconsistency  or 
repugnancy  of  the  purposes  of  the  bill  as  contradistinguished  from  a 
modification  of  the  relief  in  order  to  render  the  proposed  amendment 
objectionable. 

Original  petition  in  Supreme  Court. 

Petition  by  A.  Delpey,  Sr.,  for  mandamus  directed 
to  Honorable  A.  H.  Benners,  as  Chancellor,  to  require 
him  to  allow  an  amendment  to  a  bill  filled  by  the  peti- 
tioner against  the  Thompson  Realty  Company.  Writ 
awarded. 
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Beddow  &  Oberiiorfer^  for  appellant.  Complainant 
was  entitled  to  have  the  amendment  to  the  bill  as  pray- 
ed for,  and  the  chancellor  was  in  error  in  declining  to 
grant  it.— §  3126,  Code  1907 ;  Pitts  v.  Powledge,  56  Ala. 
147;  Jones  i\  Reese,  65  Ala.  144;  Smith  t\  Gordon,  136 
Ala.  495;  Gulf  C.  d  C.  Co.  v.  Ala.  C.  d  C,  Co.,  145  Ala. 
628;  Bledsoe  v.  Price,  132  Ala.  621 ;  Ala.  T.  Co.  t?.  Hall, 
152  Ala,  262.  The  case  of  Smith,  Rec.  v.  Gordon,  suprn, 
is  conclusive. 

A.  &  F.  B.  Latady^  for  appellee.  The  amendment 
oflfered  was  a  departure  from  the  bill,  and  not  allowable. 
— Leggett  v.  Bennett,  48  Ala.  380;  Penn  v.  Spence,  54 
Ala.  35;  Winter  v.  Quarles,  43  Ala,  693.  Counsel  dis- 
cuss the  authorities  cited  by  appellant  with  the  insist- 
ence that  unless  carefully  considered,  might  be  held  to 
be  authorities  supporting  petitioner's  contention,  but 
when  properly  differentiated,  will  be  found  not  to  do  so. 

McCLELLAN,  J. — The  single  question  presented  by 
the  petition  for  the  w^rit  of  mandamus  and  the  answer 
to  the  rule  nisi  is  whether  the  amendment  of  the  origi- 
nal bill,  denied  allowance  by  the  chancellor,  proposed 
a  departure  from  the  original  bill.  The  original  bill 
averred  that  in  1904  complainant  purchased  by  lease- 
sale  contract  a  lot,  wath  the  improvements  thereon ;  that 
the  contract,  exhibited  with  the  bill,  was  signed 
"Thompson  Realty  Company,  by  J.  Cary  Thompson, 
Manager;"  that  complainant  went  into  possession  of  the 
property  in  1904,  and  has  been  continuously  since  in 
possession  thereof ;  that  the  Thompson  Realty  Company 
was  a  corporation ;  that  in  1909,  while  complainant  was 
in  possession  of  the  house  and  lot  under  the  lease-sale 
contract  and  claiming  to  own  it,  Thompson  Realty  Com- 
pany mortgaged  the  premises  to  Mrs.  Sarah  E.  Nabers, 
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to  secure  a  loan  from  her;  and  that  Mrs.  Xabers  took 
the  mortgage  charged  with  notice  of  complainant's  title 
and  equity  by  reason  of  his  possession  of  the  premises 
at  the  time  the  mortgage  was  executed.  It  was  also  aver- 
red in  the  original  bill  that  complainant  had  fully  paid 
all  of  the  purchase  price  stipulated  in  the  contract,  or, 
if  mistaken  as  to  that,  that  he  has  paid  a  sum  which  en- 
titled him  to  a  warranty  deed  as  provided  in  the  con- 
tract; that  the  Thompson  Realty  Company  has  failed 
and  refused  to  deliver  the  deed  to  him,  although  com- 
plainant has  been  and  is  ready  and  willing  to  execute 
all  notes  and  mortgages  for  the  balance  of  the  purchase 
price  as  provided  in  the  lease-sale  contract.  In  this  orig- 
inal bill  Thompson  Realty  Company,  a  corporation,  and 
Mrs.  Nabers  are  named  as  the  parties  defendant.  The 
prayer  was  that  the  mortgage  be  declared  a  cloud  on 
complainant's  title  or,  in  the  alternative,  that  it  be  made 
subject  to  complainant's  prior  equities.  Mrs.  Nabers 
answered  the  original  bill,  and  among  other  things  as- 
serted that  she  was  not  advised  of  the  existence  of  the 
Thompson  Realty  Company,  a  corporation,  and  that  she 
did  not  hold  any  mortgage  from  that  corporation;  but 
that  she  had  accepted  and  held  a  mortgage  on  the  prop- 
erty executed  by  J.  Cary  Thompson,  and  his  wife,  Mabel 
B.  Thompson,  said  J.  Cary  Thompson  being  the  owner 
thereof. 

The  proposed  amendment,  which  the  chancellor  de- 
nied, would  change  the  bill  so  as  to  strike  out  the 
Thompson  Realty  Company,  a  corporation,  as  a  party 
defendant;  to  make  J.  Cary  Thompson  and  Mabel  B. 
Thompson  parties  defendant;  to  aver  that  J.  Cary 
Thompson  employed  the  name  Thompson  Realty  Com- 
pany as  a  trade-name;  and  to  aver  "that  heretofore,  on, 
to  wit,  the  12th  day  of  September,  1912,  J.  Cary  Thomp- 
son conveyed  the  above-described  property  to  his  wife. 
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Mabel  B.  Thompson,  who  received  said  conveyance  with 
full  knowledge  and  notice  of  the  said  equities,  right  and 
title  of  your  complainant."  Under  established  rules  of 
practice  the  chancellor  erred  in  refusing  to  allow  the 
amendment. 

Section  3126  of  the  Code  provides :  "Amendments  to 
bills  must  be  allowed  at  any  time  before  final  decree,  by 
striking  out  or  adding  new  parties,  or  to  meet  any  state 
of  evidence  which  will  authorize  relief.     *     *     *" 

The  only  limitation,  as  at  present  important  is  that 
the  amendment  shall  not  effect  to  make  a  new  case.  The 
statute  itself  is  "broad  and  liberal,"  and  its  administra- 
tion has  been  and  must  continue  to  be  characterized  by 
the  same  liberal  spirit  and  beneficent  purpose  that  in- 
spired its  adoption. — Pitts  v.  Poicledge^  56  Ala.  147.  In 
Ingraham  v.  Foster,  31  Ala.  132,  it  was  said :  "To  make 
an  amendment  improper,  it  is  not  enough  that  there  be 
a  mere  inconsistency,  or  repugnancy  of  allegation; 
there  must  be  an  inconsistency  or  repugnancy  of  the  pur- 
poses of  the  bill,  as  contradistinguished  from  a  modifi- 
cation of  the  relief.  One  of  the  purposes  of  a  chance- 
ry amendment  is  to  correct  an  erroneous  statement  of 
the  facts." 

This  particular  pronouncement  was  reiterated  in  Ala^ 
hama  Terminal  Co.  v.  Hall  d  Farley,  152  Ala.  269,  44 
South.  592.  Its  doctrine  was  again  expressed  in  Fife 
V.  Kennamer,  90  Ala.  473,  7  South.  920,  w^here  it  was 
also  pertinently  said :  "New  matter  or  new  claim  may 
be  introduced,  entitling  complainant  to  additional  or 
different  relief  from  that  specially  prayed  in  the  origi- 
nal bill,  if  it  is  not  repugnant  to  its  prayer  and  pur- 
pose." 

And  it  was  also  there  further  observed:  "Whether 
the  original  bill  contained  equity — ^whether  it  presented 
a  case  of  which  the  court  could   take   cognizance,   en- 
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titling  complainant  to  relief — is  not  a  material  inquiry." 
As  appears,  if  the  amendment  proposed  effects  no  de- 
parture from  the  purpose  of  the  original  bill,  it  should 
be  allowed.  The  amendment  here  proposed  undertook  to 
conform  the  allegations  of  fdcts  to  the  facts  as  the  plead- 
er now  takes  them  to  exist.  The  purpose  of  the  orig- 
inal bill  was  to  relieve,  to  protect,  and  to  vindicate  the 
asserted  rights  of  the  complainant  in  the  lot  described 
therein.  If  the  amendment  had  been  allowed,  it  would 
have  wrought  no  change  from  that  purpose.  Its  only 
effect,  as  far  as  the  present  inquiry  is  concerned,  would 
be  to  change  the  description  of  the  source  of  the  com- 
plainant's rights  in  and  to  the  lot,  and  to  change  the 
description  of  the  source  of  the  asserted  unjustified 
creation  of  a  cloud  upon  his  rights  in  said  lot. 
Obviously,  such  effort  at  conformation  of  allega- 
tion to  fact — plainly  unaltering  of  the  purpose  for  which 
the  original  bill  was  filed — cannot  be  pronounced  such  a 
departure,  in  any  degree,  as  to  justify  the  disallowance 
of  the  amendment  proposed. 

The  writ  of  mandamus  prayed  for  must  therefore  be 
awarded. 
Writ  awarded. 

Anderson^  C.  J.,  and   Sayrb.  Sombrville^  and  db 
Gbafpbnribd,  JJ.,  concur. 


Digitized  by  VjOOQ iC 


iU  SUPREME  COURT  [VoL 

[Southern  Express  Company  y.  The  State.] 

Southern  Express  Company  v.  The  State. 

Injunction  to  Prevent  Whisky  Nuisance. 

(Decided  June  30,  1014.    6G  South.   115.) 

1.  Commerce;  Regulation ;  Statutes;  Construction. — ^The  Fuller  Bill 
(Acts  1000,  p.  63),  prohibits  intrastate  shipments  of  intoxicating 
liquors,  except  when  made  for  purposes  therein  stated,  but  does  not 
attempt  to  prohibit  interstate  shipments. 

2.  Same;  Federal  Statutes;  Construction, — The  Webb  Law  (37 
Stat.  600)  does  not  prohibit  the  transportation  of  intoxicating  liquors 
from  one  state  into  another,  except  where  the  liquors  are  to  be 
received,  possessed,  or  in  some  way  used  as  prohibited  by  the  laws 
of  the  latter  state,  and  from  such  liquors  so  Imported  it  merely 
withdraws  their  interstate  character  and  their  immunity  from  state 
reffulations,  and  as  so  construed.  It  is  a  valid  exercise  of  the  power  of 
Congress  to  regulate  interstate  commerce. 

3.  Same;  Liquor  Traffic;  Prohibition. — Under  the  Webb  Law,  the 
Carmichael  Bill  (Acts  1000,  p.  8),  and  the  Fuller  Bill  (Acts  1000, 
p.  63),  an  interstate  carrier  Is  not  prohibited  from  bringing  Into  the 
state  intoxicating  liquors,  except  only  such  as  are  intended  for 
unlawful  use  in  the  state,  and  a  carrier  in  possession  of  liquors 
for  delivery  to  a  person  who  intends  to  use  the  same  In  violation  of 
the  state  law,  or  a  carrier  delivering  In  a  state  liquor  to  a  person  in 
the  state  intending  to  use  the  same  Illegally,  violates  the  state  law, 
unless  it  has  no  knowledge  of  such  unlawful  purpose. 

4.  Intoxicating  Liquors;  ProhiMtion;  Statute. — ^The  Carmichael 
and  Fuller  Bills  cover,  within  the  state,  all  liquors  which  no  person 
can  lawfully  have  in  his  possession,  and  since  the  passage  of  the  Webb 
Law,  interstate  traffic  In  such  intoxicating  liquors  for  unlawful  use 
In  the  state  is  prohibited. 

5.  Same;  Regulation. — Under  the  Federal  penal  code,  section  240, 
35  Stat.  1137,  a  common  carrier  of  interstate  commerce  is  apprised 
of  the  character  of  the  shipment  when  intoxicating  liquor  is  received 
by  it,  and  under  the  Webb  Law,  before  it  delivers  the  liquor  to  the 
consignee  in  the  state,  it  should  inform  itself  of  the  purpose  of  the 
consignee,  and  where  it  has  liquor  in  its  possession  for  delivery  to  a 
person  intending  to  use  it  in  violation  of  a  state  law,  or  actually 
delivering  it  in  the  state  to  such  person,  such  carrier  Is  presumptively 
guilty  of  a  violation  of  the  law  of  the  state. 

6.  Same;  Violation;  Injunction;  Bill. — A  bill  by  the  state  against 
an  interstate  carrier  to  enjoin  the  maintenance  of  a  liquor  nuisance 
which  alleges  that  the  carrier  has  warehouses  where  goods  received 
are  stored  to  await  delivery  to  the  consignee;  that  "prohibited 
liquors"  are  received  at  the  warehouses  in  large  quantities,  and  at 
frequent  intervals,  for  delivery  to  individuals  for  illegal  purposes; 
that  prohibited  liquors  are  received  by  the  carrier  for  distribution 
or  delivery  contrary  to  the  laws  of  the  state,  and  that  it  is  main- 
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taining  a  liquor  nuisance,  charges  a  violation  of  the  law  by  the 
carrier  authorizing  injunctive  relief;  the  words  "prohibited  liquors" 
meaning  intoxicating  liquors,  which  under  the  Acts  of  1907,  p.  71, 
Special  Session,  the  carrier  has  not  the  legal  right  to  have  in  its  pos- 
session. 

7.  Same. — Where  a  carrier  of  interstate  commerce,  in  good  faith, 
and  after  proper  investigation,  delivers  liquor  to  a  consignee  without 
Icnowledge  that  the  same  is  intended  by  the  consignee  for  illegal  use 
in  the  state,  the  carrier  does  not  violate  any  of  the  laws  of  the  state. 

8.  Same;  Nuisance;  Injunction. — ^To  Justify  a  departure  from  the 
rule  that  an  injunction  should  be  dissolved  on  a  sworn  answer  deny- 
ing the  averments  of  the  bill,  it  must  be  apparent  that  irreparable 
mischief  will  follow,  or  some  circumstance  peculiar  in  its  nature 
must  exist ;  where  a  carrier,  resiwndent  in  a  suit,  to  enjoin  it  from 
maintaining  a  liquor  nuisance,  alleges  under  oath  that  it  has  not  in 
any  way  acted  in  violation  of  any  laws  of  the  state  by  engaging  in 
interstate  commerce  in  liquors,  a  preliminary  injunction  restraining 
it  should  be  dissolved. 

Appeal  from  Morgan  Law  and  Equity  Court. 

Heard  before  Hon.  Thomas  W.  Wert. 

Suit  by  the  State,  by  its  solicitor,  against  the  South- 
ern Express  Company  to  enjoin  the  maintenance  of  a 
whisky  nuisance.  From  a  decree  overruling  demurrers 
to  the  bill,  and  a  motion  to  dissolve  a  temporary  injunc- 
tion, defendant  appeals.  Reversed,  rendered,  and  re- 
manded. 

The  bill  alleges  in  effect  that  the  Southern  Express 
Company  is  a  common  carrier  in  and  through  Morgan 
county,  Ala.,  doing  an  inter  and  intra  state  business, 
and  in  Decatur  and  other  points  in  said  county  it  main- 
tains depots,  warehouses,  lor  storage  places  where  goods 
received  by  it  destined  for  Decatur  are  kept  or  stored 
until  they  are  delivered  to  consignees,  and  that  it  keeps 
in  said  depots,  warehouses,  or  storage  places  prohibited 
liquors  for  distribution  or  delivery  contrary  to  the  laws 
of  the  state ;  that  it  has  frequently  received  at  such  ware- 
house or  storage  place  whisky  to  be  delivered  to  John 
Milligan  and  Ellis  Wright  in  Morgan  county,  Ala.,  and 
that  such  shipments  have  been  received  in  large  quan- 
tities and  at  frequent  intervals,  and  that  sa:d  liquors  are 
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kept  and  stored  in  such  warehouses  in  large  quantities 
and  at  frequent  intervals  to  be  delivered  to  individuals 
for  illegal  purposes,  and  that  it  has  maintained  a  com- 
mon nuisance  or  liquor  nuisance  in  violation  of  law. 
It  is  then  alleged  that  it  is  not  a  druggist,  and  does  not 
keep  a  drug  store  or  maintain  a  drug  store  at  the  above- 
mentioned  storehouses  or  warehouses,  and  that  the 
buildings  above  mentioned  are  not  used  exclusively  for 
warehouses.  Answering  the  bill,  the  express  company- 
admitted  that  it  w^as  a  common  carrier  in  and  through 
Morgan  county,  and  that  it  maintained  depots  and  ware- 
houses as  charged  in  the  bill  at  Decatur,  where  goods 
received  by  it  for  transportation  or  delivery  to  pei^sons 
in  Morgan  county  are  stored  and  kept  in  purauance  of 
the  contract  of  transportation.  That  it  is  a  common  car- 
rier engaged  in  intra  and  inter  state  transportation, 
and  under  its  duty  as  such  is  bound  to  receive  and  trans- 
port shipment  of  liquors  from  points  without  the  state 
of  Alabama  to  points  within  the  state,  but  that  these  liq- 
uors were  not  intended  to  be  received,  possessed,  sold,  or 
otherwise  used  in  violation  of  law  so  far  as  this  respond- 
ent is  adviscfl,  and  it  denies  that  it  has  or  keeps  on  hand 
prohibited  liquors  or  stores  prohibited  liquors  in  Mor- 
gan county,  or  that  it  is  maintaining  a  common  or  liquor 
nuisance  in  violation  of  the  law.  Then  follows  a  detail- 
ed statement  of  the  character  of  the  shipments  made  to 
the  persons  named  in  the  bill,  and  the  conferences  held 
between  this  corporation  and  the  representatives  of  the 
state  of  Alabama  as  to  the  shipment  right,  it  being  alleg- 
ed that  the  shipment  to  Milligan  had  l>een  delivered  be- 
fore this  corporation  was  informed  that  the  shipment 
was  for  illegal  i)urposes.  The  answer  admits  that  the 
corporaticm  is  not  a  druggist  and  d(H*s  not  keep  a  drug 
store  at  the  places  mentioned  in  the  bill.  The  bill  then 
sets  up  the  interstate  commerce  regulation  and  the  in- 
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terstate  commerce  clause  of  the  Constitution,  and  that 
the  bill  seeks  an  injunction  against  the  lawful  and  or- 
derly conduct  of  lawful  interstate  commerce  regulation 
and  the  interstate  commerce  clause  of  the  Constitution, 
and  that  the  bill  seeks  an  injunction  against  the  law- 
ful and  orderly  conduct  of  lawful  interstate  commerce, 
and  that  the  Webb  bill  does  not  confer  upon  the  agent 
of  the  state  of  Alabama,  nor  upon  the  state  itself  the 
power  contended  for  in  the  bill,  and  that  the  said  bill 
known  as  the  Webb  bill,  or  as  the  Webb-Kenyon  bill,  is 
unconstitutional  and  void,  as  violative  of  article  1,  sec- 
tion 8,  article  4,  section  2,  and  of  the  Fourteenth  amend- 
ment of  the  Constitution  of  the  United  States,  and  be- 
cause it  undertakes  to  subject  this  defendant  to  loss  of 
property  and  property  rights  because  some  person  other 
than  this  defendant  entertains  an  intent  to  violate  the 
laws  of  the  state,  to  which  said  shipment  was  destined, 
and  because  it  attempts  to  give  extraterritorial  effect  to 
the  laws  of  the  state,  and  to  enable  that  state  to  annul 
and  defeat  contracts  made  without  the  state  of  Alabama 
and  to  deprive  this  defendant  of  its  property  rights  to 
carry  such  shipments  as  interstate  commerce. 

Robert  C.  Alston  and  Eystbr  &  Eystbr,  for  appel- 
lant. In  the  absence  of  some  circumstances  peculiar  to 
the  case,  or  where  irreparable  mischief  will  result,  a 
temporary  injunction  should  be  dissolved  upon  the  filing 
of  the  sworn  answer  containing  unequivocal  denial  of 
all  the  charges  on  which  the  right  to  an  injunction  rests. 
— Johnsofi  t/\  House,  154  Ala.  496;  Weeks  v.  Bynum, 
158  Ala.  231;  Lojuj  i\  Shepherd,  159  Ala.  595;  Rogers 
r.  Bradford,  29  Ala.  474 ;  Hartley  v.  Matthews,  96  Ala. 
226 ;  L.  c6  N,  v,  Phih/aw,  94  Ala.  463 ;  22  Cyc.  988.  The 
answer  shows  that  the  shipments  were  interstate  ship- 
ments, and  that  the  court  was  powerless  to  prevent  these 
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deliveries  under  the  statements  of  fact  in  the  answer. — 
135  U.  S.  100;  223  U.  S.  70;  129  Ky.  420;  170  U.  S.  412; 
203  U.  S.  270.  Counsel  insists  that  the  Webb-Kenyon 
Law  is  unconstitutional. — L.  d  N,  v.  Cook  B,  Co,^  223 
U.  S.  70;  170  U.  S.  412;  170  U.  S.  438;  5  How.  504;  125 
U.  S.  465. 

R.  C.  Brickbll,  Attorney  General,  T.  H.  Sbay,  As- 
sistant Attorney  General  and  Melvin  Hutson,  for  ap- 
pellee.    No  brief  reached  the  reporter. 

DE  GRAFFENRIED,  eT.— The  Carmichael  bill  (Acts 
Sp.  Sess.  1909,  pp.  8-13)  and  the  Fuller  bill  (Acts  Sp. 
Sess.  1909,  pp.  63-96)  are  expressive  of  the  law  of  this 
state  on  the  subject  of  intoxicating  liquore  and  bever- 
ages, except  in  so  far  as  their  provisions  have  been 
expressly  or  impliedly  repealed  by  the  Parks  bill  (Gen- 
Acts  1911,  pp.  26-31)  and  the  Smith  bill  (Gen.  Acts 
1911,  pp.  249-288).— &'o?/f^e/7i.  Express  Co.  v.  I.  Brick- 
man.  Co,,  187  Ala.  637,  65  South.  954;  Si(hte  ex  rel 
Crmnpton  v,  Montyomerify  177  Ala.  212,  59  South.  294; 
Western  RwUiray  t\  Caintal  Breuing  Co,,  177  Ala.  149, 
59  South.  ry2;Hausrr  v,  ^^tatr,  6  Ala.  App.  31,  60  South. 
549. 

The  Fuller  bill  prohibits  intrastate  shipments  of  in- 
toxicating liquors  and  beverages,  except  when  such  ship- 
ments are  made  for  certain  recognized  legal  purposes, 
and  the  provisions  of  the  Fuller  bill  are  now  operative 
as  to  such  shipments  in  all  parts  of  the  state  except  those 
embraced  within  the  territory  in  "wet  towns  or  cities." 
— Southern  Express  Co,  v,  I.  Brickman  Co,,  supra.  The 
Fuller  bill  does  not,  however,  prohibit  or  attempt  to 
prohibit,  the  transportation  of  intoxicating  liquors  or 
beverages  from  some  other  state  or  territory  into  the 
state  of  Alabama. — Section  24,  Fuller  bill,  pp.  86,  87, 
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Acts  Sp.  Sess.  1909 ;  Southern  Expirees  Go.  v.  I.  Brick' 
man  Co.,  supra. 

The  Legislature,  in  adopting  the  Fuller  bill,  recog- 
nized that  when  an  article  is  delivered  to  a  common  car- 
rier in  one  state,  for  transportation  to  and  delivery  in 
another  state,  such  article  is — so  far  as  the  question  now 
under  consideration  is  concerned — from  its  receipt  by 
the  common  carrier  until  its  orderly  delivery  to  the  con- 
signee, within  the  sole  jurisdiction  of  the  federal  gov- 
ernment, and  that  it  does  not  come  within  the  juris- 
diction of  the  state  to  which  it  is  shipped  until,  in  due 
course  of  business,  it  is  delivered  to  the  consignee. 

(2)  Since  the  adoption  of  the  Fuller  bill  the  Congress 
of  the  United  States  has  adopted  what  is  familiarly 
known  as  the  "Webb  Law." — ^Act  March  1,  1913,  c.  90, 
37  Stat.  699.  This  bill  was  passed,  over  the  veto  of  the 
President,  in  March,  1913,  and  is  in  the  following  lan- 
guage :  "Be  it  enacted  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America  in  Con- 
gress assembled.  That  the  shipment  or  transportation 
in  any  manner  or  by  any  means  whatsoever,  of  any  spir- 
ituous, vinous,  malted,  fermented  or  other  intoxicating 
liquor  of  any  kind,  including  beer,  ale,  or  wine,  from 
one  state,  territory,  or  district  of  the  United  States  or 
place  noncontiguous  to  but  subject  to  the  jurisdiction 
thereof,  or  from  any  foreign  country  into  any  state, 
territory  or  district  of  the  United  States,  or  place  non- 
contiguous to  but  subject  to  the  jurisdiction  thereof,  or 
from  any  foreign  country  into  any  state,  territory  or 
district  of  the  United  States,  or  place  noncontiguous  to 
but  subject  to  the  jurisdiction  thereof,  which  said  spir- 
ituous, vinous,  malted,  fermented,  or  other  intoxicating 
liquor  is  intended,  by  any  person  interested  therein,  di- 
rectly or  indirectly  or  in  any  manner  connected  with 
the  transaction,  to  be  received,  possessed,  or  kept,  or  in 
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any  manner  used,  either  in  the  original  package  or  other- 
wise, in  violation  of  any  law  of  such  state,  territory  or 
district  of  the  United  States,  or  place  noncontiguous  to 
but  subject  to  the  jurisdiction  thereof,  enacted  in  the 
exercise  of  the  police  powers  of  such  state,  territory,  or 
district  of  the  United  States,  or  place  noncontiguous 
to  but  subject  to  the  jurisdiction  thereof,  is  hereby  pro- 
hibited; and  any  and  all  contracts  pertaining  to  such 
transactions  are  hereby  declared  to  be  null  and  void, 
and  no  suit  or  action  shall  be  maintained  in  any  court 
of  the  United  States  upon  any  such  contract  or  con- 
tracts, or  for  the  enforcement  or  protection  of  any  alleg- 
ed right  based  upon  or  growing  out  of  such  contract  or 
contracts,  or  for  the  protection  in  any  manner  whatso- 
ever, of  such  prohibited  transactions." 

The  above  act,  by  its  terms,  does  not  prohibit  the 
transportation  of  intoxicating  liquor  from  one  state 
into  another  state  except  upon  the  contingency  that  the 
liquor  is  to  be  received,  possessed  or  sold  or  in  some  way 
used  in  a  manner  prohibited  by  the  laws  of  the  state  into 
which  such  liquor  is  to  be,  or  is  in  fact,  imported.  The 
above  act,  by  its  terms,  divests  intoxicating  liquor  of 
its  "interstate  character,"  and  withdraws  from  it  "inter- 
state protection"  at  the  hands  of  the  federal  government 
only  when  it  is  shipped  from  one  state  into  another  state 
for  purposes  which,  under  a  valid  statute  of  the  state 
into  which  it  is  shipped,  are  illegal  in  the  state  into 
which  it  is  shipped.  In  other  words,  under  the  terms 
of  the  above  quoted  act,  intoxicating  liquor,  as  an  arti- 
cle of  interstate  commerce,  is  not  an  outlaw.  It  is  how- 
ever, as  such  an  article,  under  certain  conditions,  an 
outlaw. 

(3)  Prior  to  the  passage  of  the  act  of  Congress  ap- 
proved August  8,  1890,  c.  728,  26  Stat.  313  (U.  S.  Comp. 
St  1901,  p.  3177),  entitled  "An  act  to  limit  the  effect 
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of  the  regulations  of  commerce  between  the  several 
states  and  foreign  countries,"  a  sale,  in  the  original 
package  in  which  the  article  was  shipped,  by  the  person 
who  imported  the  article  from  one  state  into  another 
state,  was  an  incident  of  interstate  commerce,  and  the 
state  into  which  the  article  was  imported  could  not  pro- 
hibit such  sale. — Robbins  v.  Shelby  Cownty  Taking  Dis- 
trict, 120  U.  S.  489,  7  Sup.  Ct.  592,  30  L.  Ed.  694;  Lewy 
V,  Hardin,  135  U.  S.  100,  10  Sup.  Ct.  681,  34  L.  Ed.  128. 

The  above  doctrine  grew  out  of  the  fact  that  the 
states,  in  adopting  the  Constitution  of  the  United  States, 
vested  in  Congress  the  exclusive  power  "to  regulate 
■commerce  with  foreign  nations,  and  among  the  several 
states,  and  with  the  Indian  tribes,"  except,  indeed,  such 
power  as  relates  to  subjects  which  "do  not  require  the 
application  of  a  general  or  uniform  system." — Leisy  v. 
Hardin,  supra. 

"Where  the  subject-matter  requires  a  uniform  system 
as  between  the  states,  the  power  controlling  it  is  vested 
exclusively  in  Congress;  but  where,  in  relation  to  the 
subject-matter,  different  rules  may  be  suitable  for  dif- 
ferent localities,  the  states  may  exercise  powers  which, 
though  they  may  be  said  to  partake  of  the  nature  of  the 
I)ower  granted  to  the  general  government,  are  strictly 
not  such,  but  are  simply  local  powers  which  have  full 
operation  unless  or  until  circumscribed  by  the  action  of 
Congress  in  effectuation  of  the  general  power." 

In  other  words,  from  the  adoption  of  the  federal  Con- 
stitution it  has  ever  been  held  that  the  power  of  Con- 
gress "to  regulate  commerce  among  the  states,  when  the 
subjects  of  that  power  are  national  in  their  nature,  is 
exclusive."  It  has  also  been  held  that  "the  failure  of 
Congress  to  exercise  this  exclusive  power  in  any  case  is 
an  expression  of  its  will  that  the  subject  shall  be  free 
from  restrictions  or  impositions  upon  it  by  the  several 
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states." — Rabbins  i?.  Shelby  County  Taxing  District,  su- 
pra; Wilkerson  v.  Rahrer,  140  U.  S.  545,  11  Sup.  Ct. 
865,  35  L.  Ed.  572. 

When,  therefore,  the  Legislature  of  this  state,  through 
the  Carmichael  bill  and  the  Fuller  bill,  made  it  unlaw- 
ful to  sell  or  give  away  intoxicating  liquors  or  to  trans- 
port them  except  for  certain  purposes,  from  any  point 
in  the  state  to  any  other  point  in  the  state,  it  in  no  way, 
in  recognition  of  the  above  federal  power,  attempted  to 
prohibit  the  shipment  of  intoxicating  liquor  from  an- 
other state  into  this  state. 

The  stringent  prohibition  laws  which  became  opera- 
tive in  all  parts  of  this  state  upon  the  adoption  of  the 
Carmichael  and  Puller  bills  to  which  we  have  above  re- 
ferred are  general  laws  now  operative,  as  we  have  al- 
ready said,  in  all  parts  of  the  state,  except  where  an 
exception  has  been  ingrafted  upon  them  through  the 
operation  of  the  Parks  and  Smith  bills,  to  which  refer- 
ence has  also  been  made.  In  a  few  of  our  towns  and 
cities — ^not  counties — intoxicating  liquor  may  now, 
within  the  territory  embraced  within  the  corporate 
limits  of  such  towns  and  cities,  under  restrictions  which 
at  no  previous  time  have  prevailed  in  the  state,  be  sold. 
The  manner  in  which,  under  the  provisions  of  the  Parks 
and  Smith  bills,  the  wet  cities  and  towns  have  been  able, 
through  the  votes  of  the  people  of  the  counties  in  w^hich 
such  towns  and  cities  are  situated,  to  except  themselves 
from  the  general  prohibition  laws  of  the  state  gives  em- 
phasis to  the  public  policy  of  the  state  to  discourage  the 
use  and  consumption  of  intoxicating  liquors  within  the 
state.  In  furtherance  of  that  policy,  it  is,  except  in  wet 
cities  and  towns,  not  only  unlawful  to  manufacture, 
keep  for  sale,  or  have  in  possession  for  disposition  in 
any  way,  or  sell,  give  away,  or  otherwise  dispose  of,  pro- 
hibited liquors,  but  it  is  also  provided  that :    "The  keep- 
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ing  of  liquors  or  beverages  that  are  prohibited  by  the 
law  of  the  state  to  be  manufactured,  sold,  etc.,  in  any 
building  not  used  exclusively  for  a  dwelling  shall  be 
prima  facie  evidence  that  they  are  kept  for  sale,  or  with 
intent  to  sell  the  same,  contrary  to  law." 

The  only  protection,  in  short,  which  is  accorded  to  in- 
toxicating liquor  in  the  dry  territory  of  the  state,  except 
to  that  which  is  had  for  personal  use,  for  the  use  of  drug- 
gists, etc.,  and  for  communion  purposes,  is  the  protec- 
tion which  is  accorded  to  it  by  the  federal  laws  govern- 
ing the  subject  of  interstate  commerce. 

(4)  The  Webb  bill,  which  we  have  above  quoted,  out- 
laws intoxicating  liquors  which  are  shipped  into  this 
state  from  another  state,  and  which  are  shipped  into 
this  state  for  illegal  purposes.  Intoxicating  liquors 
which  are  shipped  into  this  state  from  another  state  for 
illegal  purposes  are  therefore,  in  so  far  as  this  state  is 
concerned,  not  the  subjects  of  interstate  commerce. 
They  are  outlaws,  and  are  to  be  dealt  with  by  the  courts 
as  such.  Such  liquors  are  not  now  recognized  as  legit- 
mate  subjects  of  transportation,  and  a  common  carrier 
caught  in  the  possession  of  such  liquors,  liquors  which, 
under  the  express  terms  of  the  Webb  bill,  it  is  prohib- 
ited from  bringing  into  this  state,  cannot  escape  the 
operation  of  the  laws  of  this  state  by  showing  its  own 
violation  of  a  federal  statute,  passed  confessedly  for  the 
purpose  of  aiding  this  state  in  its  policy,  through  pro- 
hibitory laws,  of  encouraging  temperance  among  all  of 
its  people. 

The  prohibition  laws  of  this  state,  as  they  now  exist, 
are  sufficiently  broad  to  cover  all  liquors  which  no  per- 
son can  lawfully  have  in  his  possession,  and  they  be- 
came immediately  operative  upon  all  liquors  shipped 
for  illegal  purposes  into  this  state  from  other  states, 
upon  the  passage  of  the  Webb  bill. 
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'This  is  not  the  case  of  a  law  enacted  in  the  unauthor- 
ized exercise  of  a  power  exclusively  confided  to  Con- 
gress, but  of  a  law  which  it  was  competent  for  the  state 
to  pass,  but  which  could  not  operate  upon  the  articles 
occupying  a  certain  situation  until  the  passage  of  the 
act  of  Congress.  The  act,  in  temis,  removed  the  obsta- 
cle, and  we  perceive  no  reason  for  adjudging  that  a  re- 
enactment  of  the  state  law  is  required  before  it  can 
have  the  effect  upon  imported  liquors  which  it  has  al- 
ways had  upon  domestic  property." — Wilkerson  v. 
Rahrer,  supra;  Tinker  v,  Stoite,  90  Ala.  638,  8  South. 
814. 

While  section  24  of  the  Fuller  bill  deals  only  with  the 
intrastate  shipments,  and  renders  unlawful  all  ship- 
ments of  intoxicating  liquors,  except  shipments  to  drug- 
gists, physicians,  etc.,  and  while  section  36  of  the  Ful- 
ler bill  declares  that  our  prohibitory  laws  shall  be  so 
construed  as  to  avoid  conflict  with  "that  clause  of  the 
Constitution  of  the  United  States  which  confers  upon 
the  Congress  of  the  United  States  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several 
states  and  with  the  Indian  tribes,"  a  proper  construc- 
tion of  the  Fuller  bill  must  lead  to  the  conclusion  that 
it  was  the  purpose  of  the  Legislature  in  that  bill  to  de- 
clare that  it  should  be  unlawful  for  any  person  to  have 
in  his  possession,  or  to  deliver  to  any  other  person  at 
any  point  in  the  sj:ate,  liquors  not  within  interstate  pro- 
tection and  which  were  intended  for  unlawful  use.  The 
construction  which  is  thus  placed  by  us  upon  the  Fuller 
bill  is  that  construction  which  is  in  accord  with  the 
well-recognized  public  policy  of  the  state,  and  which  is 
enjoined,  in  section  37  of  the  Fuller  bill,  upon  all  courts 
in  the  following  language :  "This  act  shall  be  liberally 
construed  so  as  to  accomplish  the  purpose  thereof,  which 
is  to  further  suppress  the  evils  of  intemperance  and  se- 
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core  obedience  to  and  the  enforcement  of  the  laws  of 
the  state  for  the  promotion  of  temperance  and  for  the 
suppression  of  the  manufacture  of  and  traffic  in  prohib- 
ited liquors  and  beverages  and  to  prevent  evasions  and 
subterfuges  by  which  such  lawB  may  be  violated." 

For  the  reasons  above  stated  we  are  of  the  opinion 
that  interstate  commerce  cannot,  since  the  passage  by 
Congress  of  the  Webb  law,  be  used  as  a  subterfuge  by 
common  carriers  or  other  corporations,  firms,  or  persons 
for  having  in  their  possession  or  for  delivering  to  any 
other  person  liquors  intended  to  be  used,  not  for  law- 
ful, but  for  unlawful,  purposes  in  the  state. 

"That  which  does  not  belong  to  commerce  is  within 
the  jurisdiction  of  the  police  power  of  the  state,  and  that 
which  does  belong  to  commerce  is  within  the  jurisdic- 
tion of  the  United  States." — Peirce  v.  New  Hampshire^ 
5  How.  504,  12  L.  Ed.  256;  In  re  Rahrer,  140  U.  S.  545, 
11  Sup.  Ct.  865,  35  L.  Ed.  572. 

Intoxicating  liquors  and  beverages  intended  for  un- 
lawful use  in  Alabama  are,  in  so  far  as  the  state  of  Ala- 
bama is  concerned,  since  the  passage  of  the  Webb  bill, 
not  articles  of  commerce,  and  cannot  claim  protection  as 
such. 

(5)  That  the  laws  of  this  state  which  have  been  pass- 
ed for  the  purpose  of  promoting  temperance  are  viola- 
tive of  no  provision  of  the  state  or  federal  Constitution 
is  a  proposition  about  which  there  is  no  room  for  doubt. 
—Mugler  v.  Kansas,  v23  U.  S.  623,  8  liup.  Ct.  273,  31  L. 
Ed.  205.  Congress  in  adopting  various  prohibitory  laws 
with  reference  to  sales,  etc.,  of  intoxicating  liquors  to 
the  Indians,  has  clearly  indicated  that,  in  the  opinion 
of  the  federal  government,  such  laws  subserve  a  not  un- 
wise public  policy  when  applied  to  certain  localities 
and  peoples  under  the  peculiar  protection  of  the  feder- 

S(K— 188 


Digitized  by  VjOOQ iC 


166  SUPREME  COURT  [Vol. 

[Southern  Express  Company  v.  The  State.] 

al  government. — Fari'ell  v.  United  States  (C.  C.  A. 
1901)  110  Fed.  942,  49  C.  C.  A.  183. 

One  of  the  chief  stumbling  blocks  in  the  way  of  the 
enforcement  of  local  option  and  prohibitory  laws  in  our 
various  states  has  been  the  fact  that,  while  the  states 
could  prohibit  intrastate  commerce  in  prohibited  in- 
toxicating liquors,  they  were  without  protection  against 
interstate  shipments  until  the  liquors  so  shipped  had 
found  their  way  into  the  general  mass  of  property  of 
the  state.  Experience  in  prohibition  and  local  option 
states  indicated  that,  so  long  as  the  consignee  was  un- 
der the  interstate  commerce  law,  permittefl  to  sell  in- 
toxicating liquors  in  original  packages,  such  liquors 
found  their  way,  upon  the  sale  by  the  consignee  in  the 
original  packages,  into  channels  which  were  subversive 
of  the  public  policy  of  the  state  which  dictated  its  pro- 
hibitory and  local  option  laws.  The  result  was  that 
Congress  passed  the  act  of  August  8,  1890,  to  which  we 
have  above  referred,  and  which  was  upheld  as  consti- 
tutional in  Ex  parte  RaJirer,  supra. 

Experience  has  demonstrated  that  local  conditions  in 
some  of  our  states  present  problems  which  in  other  states 
do  not  exist,  and  that  laws  which  are  necessary  in  some 
states  are  needless  in  others.  It  is  therefore  appropri- 
ate that,  under  the  broad  powders  which  have  been  ex- 
pressly lodged  in  Congress  as  the  sole  custodian  of  in- 
terstate commerce,  such  regulations  of  that  commerce 
shall  be  had  at  the  hands  of  that  body  as  will  assist  the 
various  states  in  enforcing  valid  statutes  enacted  by 
them  in  furtherance  of  a  public  policy  which  is  dictated 
by  their  several  peculiar  needs. 

"The  power  over  commerce  with  foreign  nations  and 
among  the  several  states  is  vested  in  Congress  as  abso- 
lutely as  it  would  be  in  a  single  govenvmetit^  having  in 
its  constitution  the  same  restrictions  on  the  exercise  of 
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power  as  are  found  in  the  Constitution  of  the  United 
StBtesJ'— Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  Ed.  23 ; 
Northern  {Securities  Co,  v.  United  States^  193  U.  S.  341- 
352,  24  Sup.  Ct.  436,  48  L.  Ed.  679. 

The  power  of  a  state  to  prohibit  the  transportation  of 
intoxicating  liquor  from  a  wet  part  of  a  state  into  a  dry 
part  of  a  state,  and  to  be  there  used  in  violation  of  law, 
is,  as  we  have  already  said,  unquestioned.  In  this  state 
a  large  number  of  our  counties  are  dry  counties,  and  the 
Legislature  of  the  state,  out  of  respect  to  the  wishes, 
the  needs,  and  the  eflforts  of  a  majority  of  the  people 
in  those  counties  to  promote  and  encourage  soberness 
and  temperance,  has  validly  declared  that  intoxicating 
liquor  shall,  except  to  druggists,  etc.,  not  be  shipped 
from  any  point  in  the  state  into  those  counties.  Why, 
then,  if  the  United  States  government  possesses,  in  fact, 
exclusive  control  over  interstate  commerce,  that  govern- 
ment, to  meet  the  needs  and  efforts  of  the  states  to  dis- 
courage the  use  of  intoxicating  liquors,  does  not  possess 
the  power  to  outlaw  from  the  protection  of  federal  com- 
merce liquors  intended  for  use  in  such  states  in  contra- 
vention of  their  laws  we  are  unable  to  see.  The  power 
to  which  we  refer  must  be  lodged  somewhere.  It  is  not 
in  the  states,  because  they  expressly  surrendered  their 
power  in  the  premises  when  they  adopted  the  Constitu- 
tion. The  powers  which  the  states  surrendered  when 
the  Constitution  was  adopted  were  lodged  by  them  in 
the  federal  government,  and  w^ere  by  the  states  expressly 
"vested  in  a  Congress  of  the  United  States,  which  shall 
consist  of  a  Senate  and  House  of  Representatives."  The 
powers  vested  in  Coiigress,  a  legislative  body,  were  vest- 
ed in  it  in  order  that  the  Congress,  on  the  subjects 
placed  within  its  jurisdiction,  might  so  legislate  on  such 
subjects  as  to  promote  the  general  welfare.  Congress 
is  not  authorized  by  the  Constitution  to  delegate  leg- 
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islative  power  to  a  state,  or  to  any  other  body,  but  it  has, 
in  several  cases,  been  held  to  possess  the  power  by  gen- 
eral laws,  to  so  regulate  certain  subjects  of  interstate 
commerce  as  to  bring  them  within  the  operation  of  valid 
statutes  of  the  various  states  adopted  as  police  regula- 
tions of  such  states,  and  it  has  also  been  held  that  the 
mere  fact  that  the  states  do  not  i)ossess  uniform  police 
regulations  in  no  way  aflfects  the  validity  of  such  power. 
— In  re  Rcbhrer,  supra;  State  v,  McCarty,  5  Ala.  App. 
212,  59  South.  543. 

In  construing  the  commerce  clause  of  the  federal  Con- 
stitution, the  courts  have  uniformly  held  that,  in  the  ab- 
sence of  congressional  legislation  on  the  subject,  the 
clause  in  no  way  conflicts  with  the  police  power  of  a 
state  to  prevent  the  introduction  of  noxious  articles, 
for  the  "protection  of  life,  liberty,  health  or  property 
within  its  borders,"  and  to  that  end  may  "prevent  per- 
sons and  animals  suffering  under  contagious  or  infecti- 
ous diseases  from  entering  the  state,"  etc. — Railroad  Co. 
V.  nusen,  95  U.  S.  465,  24  L.  Ed.  527;  Gibbons  v.  Ogden, 
9  Wheat.  1,  6  L.  Ed.  23. 

Without  regard  to  the  reasoning  upon  which  the  dec- 
laration by  the  courts,  made  during  the  period  of  inac- 
tivity on  the  part  of  Congress  on  the  subject  now  under 
consideration,  that  "where,  in  relation  to  the  subject- 
matter,  different  rules  may  be  suitable  for  different  lo- 
calities, the  states  may  exercise  powers  which,  though 
they  may  be  said  to  partake  of  the  nature  of  the  power 
granted  to  the  jgeneral  government,  are  strictly  not 
such,  but  are  simply  local  powers  which  have  full  oper- 
ation unless  or  until  circumscribed  by  the  action  of  Con- 
gress in  effectuation  of  the  general  power/'  have  been 
placed  by  the  courts,  the  real  true  reasoning  underlying 
the  principle  is  the  necessity  of  conceding  to  the  states 
such  power.    Without  such  power  the  states,  in  the  ab- 
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sence  of  congressional  legislation,  would  not  possess  the 
authority  which  is  necessary  to  the  orderly  conduct  of 
their  affairs,  and  to  the  due  enforcement  of  their  laws. 
The  courts  thus,  by  a  process  of  wise  reasoning,  ingraft- 
ed upon  this  clause  of  the  Constitution,  out  of  respect 
to  the  necessity  of  the  situation,  a  double  construction, 
as  it  were,  and  held  that  where  the  subject  of  commerce 
is  of  such  a  nature  as  to  require  different  systems  of 
regulation,  drawn  from  local  knowledge  or  experience, 
it  may  be  the  subject  of  state  regulation  so  long  as  Con- 
gress has  not  legislated,  but  that: 

"Where  the  power  of  Congress  to  regulate  is  exclusive, 
the  failure  of  Congress  to  make  express  regulations  in- 
dicates its  will  that  the  subject  shall  be  left  free  from 
any  restrictions  or  impositions;  and  any  regulation  of 
the  subject  by  the  states,  except  in  matters  of  local  con- 
cern only,  *  *  *  is  repugnant  to  such  freedom." 
—Robhins  v,  Shelby  Taxing  District,  120  U.  S.  489,  7 
Sup.  Ct.  592,  30  L.  Ed.  694. 

It  was  under  the  above  rules  of  construction  that  in 
Rhodes  v.  Iowa,  170  U.  S.  412, 18  Sup.  Ct.  664,  42  L.  Ed. 
1088,  Justices  Harlan,  Gray,  and  Brown  were  of  the 
opinion  that,  through  the  effect  of  the  Wilson  bill,  which 
was  construed  by  the  court  in  the  case  of  In  re  Rahrer, 
supra,  intoxicating  liquor  was  brought  within  the  com- 
plete operation  of  the  valid  police  jurisdiction  of  a  state 
immediately  upon  its  arrival  in  such  state  and  before 
its  delivery  in  the  original  package  to  the  consignee. 
While,  in  that  case,  a  majority  of  the  court  were  of  a 
different  opinion,  the  opinion  of  the  majority  was  based 
upon  the  language  of  the  act  under  review,  and  not  upon 
constitutional  grounds.  In  other  words,  in  that  case 
the  majority  of  the  court  determined  that  Congress  had 
not  exercised,  and  not  that  it  did  not  possess,  a  particu- 
lar power. 
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Intoxicating  liquor  is  admitted  by  all  persons  to  be 
a  subject  which,  from  knowledge  and  experience,  re- 
quires, in  all  localities,  some  sort  of  regulation,  and 
while  it  has  been  held  to  be  a  subject  of  interstate  com- 
merce over  which  the  states  have  no  authority,  in  the 
absence  of  congressional  legislation,  to  deal,  neverthe- 
less the  same  reasoning  of  necessity  which  actuated  the 
courts  in  ingrafting  upon  the  commerce  clause  of  the 
federal  Constitution  that  construction  which  declared 
that  "where  the  subject  of  commerce  is  of  such  a  nature 
as  to  require  different  systems  of  regulation,  drawn  from 
local  knowledge  or  experience,  it  may  be  the  subject  of 
state  regulation  so  long  as  Congress  has  not  legislated,'' 
impelled  the  Congress  to  pass  the  Wilson  bill,  and  then, 
to  meet  it  deficiencies,  the  Webb  bill.  The  same  pro- 
cess of  reasoning  which  impelled  the  courts  to  ingraft 
upon  the  commerce  clause  of  the  federal  Constitution 
the  construction  which  we  have  just  above  quoted  leads 
with  irresistible  logic  to  the  conclusion  that  when,  in 
adopting  the  Constitution,  the  people  of  the  United 
States  conferred  upon  Congress  the  broad  powers 
enumerated  in  the  commerce  clause  of  that  Constitu- 
tion, they  actually  conferred,  as  a  necessary,  inherent 
incident  of  the  power,  sufficient  authority  to  so  regu- 
late by  laws  needed  for  the  purpose  commerce  between 
the  states  as  to  advance  and  not  to  hinder  such  police 
regulations  of  the  state  as  are  recognized  by  the  federal 
government,  through  its  courts,  as  legitimate  under  the 
federal  Constitution  itself,  and  which  police  regulations 
cover  such  subjects  as  the  common  experience  of  man- 
kind indicates  should,  in  the  interest  of  sobriety,  good 
order,  and  morality,  be  made  the  subject  of  control  at 
the  hands  of  all  enlightened  governments.  While  the 
citizens  of  our  various  states  are  peculiarly  within  the 
protection  of  their  states,  they  are  also  citizens  of  the 
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I^niUMl  States,  and  when  they  established  the  federal 
government  and  adopted  its  Constitution  for  the  pur- 
pose of  promoting,  among  other  things,  "the  general 
welfare,"  and  when,  in  the  tenth  amendment  to  the  Con- 
stitution, they  declared  that  'the  powers  not  delegated 
to  the  United  States  by  the  Constitution  nor  prohibited 
by  it  to  the  states  are  reserved  to  the  states  respective- 
ly or  to  the  people,^'  it  would  appear  that,  as  they,  sub- 
ject to  the  exception  which  we  have  above  indicated, 
vested  in  Congress  for  legislative  purposes  exclusive 
control  over  interstate  commerce,  they  intended,  even  as 
agamst  themselves  and  a^s  against  their  oivn  o^ts,  to 
lodge  in  Congress  the  power  to  control,  by  direct  leg- 
islation, in  any  way  it  might  see  proper,  those  articles 
of  commerce  which  the  common  welfare,  out  of  respect 
to  a  healthy  morality  among  all  the  people,  demands 
shall  be  made  the  subjects  of  a  not  unrestricted  com- 
merce among  the  states.  Indeed,  it  can  hardly  be  con- 
tended that  the  power  to  which  we  refer  is  among  the 
reserved  rights  of  the  people,  for  when  the  Constitution 
of  the  United  States  was  adopted  each  of  our  states  pos- 
sessed a  representative  form  of  government.  In  matters 
of  legislation  the  people  of  each  state  acted,  not  directly, 
but  through  their  representatives.  Each  state,  as  a 
state,  then  possessed  absolute  legislative  control  over 
the  subject  of  commerce.  The  people  of  each  state  had 
lodged  that  power  in  the  legislative  body  of  the  state, 
and  that  power  still  remains  with  the  legislative  body  of 
the  state  subject  to  the  limitations  imposed  by  the  state 
and  the  federal  Constitutions,  and  all  power  on  that 
subject  which  does  not  belong  to  the  state  belongs  now 
to  the  federal  government,  subject,  of  course,  to  the  ex- 
pressed and  implied  limitations  upon  that  power  con- 
tained in  the  federal  Consttiution. — Gibbons  v.  Ogden, 
supra. 
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In  the  practical  application  of  the  principles  grow- 
ing out  of  the  exclusive  power  of  the  federal  govern- 
ment to  regulate  commerce  among  the  states,  it  has  not 
infrequently  occurred  that,  owing  to  diflferent  police  reg- 
ulations in  diflferent  states,  articles  which,  under  cer- 
tain conditions,  might  be  shipped  into  one  state  could 
not,  under  the  same  conditions,  be  shipped  into  some 
other  state.  A  shipment  into  the  state  of  Idaho  of  cat- 
tle suflfering  from  Texas  fever  might,  at  periods,  be  un- 
lawful because  of  a  police  regulation  of  that  state  pro- 
hibiting such  importation  at  such  periods;  while  a  sim- 
ilar shipment  into  the  state  of  Alabama,  because  of  the 
absence  of  such  police  regulation  in  the  latter  state, 
might  be  lawful. — Railroad  Co.  v.  Husen,  supra;  Ras- 
mussen  r.  IdaJio,  181  U.  S.  198,  21  Sup.  Ct.  594,  45  L. 
Kd.  820.  We  refer  to  this  simply  for  the  purpose  of  il- 
lustrating our  views  that  the  mere  fact  that,  under  the 
Webb  law,  liquor  may  be  shipped  with  but  few  restric- 
tions into  some  states  while  it  cannot  be  shipped  into 
other  states  except  under  rigid  restrictions,  presents  no 
obstacle  to  the  operation  of  that  law  within  the  real  pur- 
pose of  the  people  when  they  conferred  upon  Congress, 
subject  only  to  the  limitations  imposed  by  the  Constitu- 
tion itself,  exclusive  control  of  interstate  commerce.  Un- 
der the  powers  possessed  by  the  states  they  may  so  reg- 
ulate intrastate  commerce  as  to  meet  the  reasonable  and 
wise  police  regulations  of  their  counties,  and  Congress 
must  possess,  under  the  commerce  clause  of  the  federal 
Constitution,  in  order  that  it  may  meet  the  growing  de- 
mands and  ever-increasing  needs  of  the  people  of  the  na- 
tion, a  similar  power  with  reference  to  the  reasonable 
and  wise  police  regulations  of  the  states.  No  state  can, 
by  any  law  contravene,  directly  or  indirectly,  the  Con- 
stitution of  the  United  States.  The  la^vs  of  the  state 
must,  in  all  things,  harmonize  with  the  purposes  of  the 


Digitized  by  VjOOQ iC 


188]  OF  ALABAMA.  473 

[Southern  Express  Company  v.  The  State.] 

people  as  they  have  given  expression  to  those  purposes 
in  that  Constitution.  This  being  true,  we  can  see  no 
reason  why  Congress  cannot,  if  it  sees  proper  to  exer- 
cise the  power,  so  regulate,  by  statute,  interstate  com- 
merce as  to  meet  the  needs  of  each  of  our  states  as  those 
needs  find  expression  in  the  valid  police  regulations  of 
each  particular  state. 

"All  experience  shows  that  the  same  measures,  or 
measures  scarcely  distinguishable  from  each  other,  may 
flow  from  distinct  powers ;  but  this  does  not  prove  that 
the  powers  themselves  are  identical.  Although  the 
means  used  in  their  execution  may  sometimes  approach 
each  other  so  nearly  as  to  be  confounded,  there  are  other 
situations  in  which  they  are  sufficiently  distinct,  to  es- 
tablish their  individuality.'' — Gibbons  v.  Ogden,  supra. 

In  so  far  as  the  instant  case  is  concerned,  the  Webb 
law,  in  aid  of  the  public  policy  of  our  state,  has  cut  from 
interstate  commerce,  in  so  far  as  this  state  is  concern- 
ed, an  article  intended  for  use  in  the  state  in  violation 
of  a  statute  which  this  state,  under  both  the  federal 
and  state  Constitutions,  had  the  power  to  enact.  In 
other  words.  Congress,  in  whom  the  people  have  express- 
ly vested  the  exclusive  power  to  legislate  upon  the  par- 
ticular subject,  has,  "in  that  spirit  of  harmony  and  con- 
ciliation which  ought  always  to  characterize  the  con- 
duct of  governments  standing  in  the  relation  which  that 
of  the  Union  and  those  of  the  states  bear  to  each  other,'^ 
"in  some  measure,  adapted  its  own  legislation  to  this 
object,  by  making  provisions  in  aid  of  those  of  the 
states." — Gibbons  v.  Ogden,  supra, 

"Although  Congress  cannot  enable  a  state  to  legis- 
late Congi-ess  may  adopt  the  provisions  of  a  state  on 
any  subject." — Gibbons  v,  Ogden,  supra. 

And  in  adopting  the  Webb  law  Congress  has  simply 
come  to  the  rescue  of  prohibition  and  local  option  states 
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against  meretricious  importations  into  such  states  of 
intoxicating  liquors  intended  for  use  therein  in  viola- 
tion of  their  laws.  The  commerce  clause  of  the  Consti- 
tution was  not  adopted  by  the  people  for  the  purpose  of 
enabling  Congress,  by  inactivity,  to  place  the  subject  of 
interstate  commerce  within  the  unbridled  license  of 
shippers  of  all  characters  of  commodities.  It  was  placed 
In  Congress  in  trust  that  it  would,  as  the  growing  cona- 
merce  and  the  constantly  changing  conditions  attend- 
ant upon  a  great  and  busy  nation  might  demand  it,  so 
legislate  upon,  and  by  such  legislation  so  regulate  our 
interstate  commerce  by  law^  of  equal  and  just  applica- 
tion, as  to  best  subserve  the  welfare  of  all  of  our  people. 

*The  'power  to  regulate  commerce'  here  meant  to  be 
granted  was  that  power  to  regulate  commerce  which 
previously  existed  in  the  states.  But  what  was  that 
power?  The  states  were  unquestionably  supreme;  and 
each  possessed  that  power  over  commerce  which  is  ac- 
knowledged to  reside  in  every  sovereign  state.  ♦  ♦  ♦ 
The  law  of  nations,  regarding  man  as  a  social  animal^ 
pronounces  all  commerce  legitimate  in  a  atate  of  peace 
until  prohibited  by  positive  statute.  The  power  of  a 
sovereign  state  over  commerce,  therefore,  amounts  to 
nothing  more  than  a  power  to  limit  and  restrain  it  at 
pleasure.'' — Gibbons  v.  Ogden,  supra. 

While  the  federal  government,  under  the  Constitution 
as  originally  adopted  and  the  various  amendments 
which  have  been  added  to  it  since  its  adoption,  has  not 
an  unbridled  power  over  interstate  commerce,  the  above 
excerpt  from  Qibbon^  v.  Ogden  is  authority  for  the  state- 
ment that  Congress  under  the  federal  Constitution  pos- 
sesses all  the  power  over  interstate  commerce  which 
this  state  under  the  federal  and  state  Constitutions  pos- 
sesses over  its  intrastate  commerce.  When,  in  Gibbons 
V.  Ogdeu,  the  Supreme  Court  of  the  United  States,  in 
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constniing  this  clause  of  the  federal  Constitution,  de- 
clared that  the  Constitution  should  not  be  held  to  "that 
narrow  construction  which  would  cripple  the  govern- 
ment and  render  it  unequal  to  the  obejcts  for  which  it 
is  declared  to  be  instituted,  and  to  which  the  powers 
given,  as  fairly  understood,  render  it  competent,"  that 
court  realized  that  there  must  be  given  some  flexibility 
to  the  practical  operation  of  the  law  itself,  and  that  a 
Constitution  is  to  be  so  interpreted  as  to  carry  out  the 
great  principles  of  the  government,  not  to  defeat  them. 
— Hamilton  v.  St.  Louis  Co,,  15  Mo.  3 ;  State  v.  McCa^ty, 
5  Ala.  App.  212,  59  South.  543. 

While  intoxicating  liquor  is  property  and  an  object 
of  constant  commerce,  it  is,  as  we  have  already  said,  an 
article  which  is  made  the  subject  of  some  kind  of  police 
regulation  in  every  state  of  the  Union.  These  police 
regulations  are  not,  it  is  true,  uniform  in  the  various 
states,  but  all  the  states  have  them.  There  is  therefore 
a  field  for  the  operation  of  the  Webb  law  in  every  state 
of  the  Union;  and,  if  the  federal  Constitution,  under 
which  this  government  was  established,  and  which,  to 
use  the  language  of  the  Supreme  Court  of  the  United 
States  in  the  Legal  Tender  Cases,  110  U.  S.  421,  14  Sup. 
Ct.  122,  28  L.  Ed.  204,  was  "intended  to  endure  for  ages 
and  to  be  adapted  to  the  various  crises  of  human  affairs, 
and  is  not  to  be  interpreted  with  the  strictness  of  a  pri- 
vate contract,"  then  it  would  seem  that,  in  adopting  the 
Webb  bill  Congress  was  exercising,  not  an  implied,  but 
an  express,  power  conferred  upon  it  by  the  Constitution. 

"If  any  one  proposition  could  command  the  universal 
assent  of  mankind,  we  might  expect  it  would  be  this: 
That  the  government  of  the  Union,  though  limited  in  its 
powers,  is  supreme  within  its  sphere  of  action.  This 
would  seem  to  result,  necessarily,  from  its  nature.  It  is 
the  government  of  all ;  its  powers  are  delegated  by  all ;  it 
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represents  all,  and  acts  for  all.  ♦  ♦  ♦  We  admit, 
as  all  must  admit,  that  the  powers  of  the  government 
are  limited,  and  that  its  limits  are  not  to  be  transcended. 
Rut  we  think  the  sound  construction  of  the  Constitution 
must  allow  to  the  national  Legislature  that  discretion, 
with  i-espect  to  the  means  by  which  the  powers  it  con- 
fers are  to  be  carried  into  execution,  which  will  enable 
that  body  to  perform  the  high  duties  assigned  to  it,  in 
the  manner  most  beneficial  to  the  people.  Let  the  end 
bo  legitimate,  let  it  be  within  the  scope  of  the  Consti- 
tution, and  all  means  which  are  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are  not  prohibited, 
but  consist  with  the  letter  and  spirit  of  the  Constitution, 
are  constitutional." — McCulloch  v,  Maryla/nd,  4  Wheat. 
316,  4  L.  Ed.  579.  Miller  on  the  Constitution,  pp.  142, 
143. 

While  there  has  always  been  a  difference  of  opinion 
as  to  whether  the  federal  Constitution  should  receive  a 
liberal  or  a  strict  construction,  this  difference  of  opinion 
has  been  more  distinctly  pronounced  with  reference  to 
the  implied,  rather  than  with  reference  to  the  express, 
grants  of  power  by  the  Constitution.  Where  the  power 
is  expressly  granted,  there  has  been  but  little  room  for 
debate,  and  it  must  be  remembered  that  the  inability  of 
the  confederated  states  to  regulate  commerce  with  for- 
eign nations  with  the  states,  and  with  the  Indian  tribes, 
was  one  of  the  principal  defects  in  the  Articles  of  Con- 
federation, which  finally  led  to  the  adoption  of  the  fed- 
eral Constitution. — Tucker  on  the  Constitution,  p.  520, 
§  251.  In  other  words,  before  the  adoption  of  the  Con- 
stitution the  common  Avelfare  of  the  states  demanded 
that  there  should  exist,  subject  to  the  limitations  im- 
posed by  the  Constitution,  in  one  body,  that  exclusive, 
autocratic  power  over  foreign  and  interstate  commerce 
which  naturally  and  inherently  belongs  to  all  independ- 
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ent  and  well-regulated  government.  It  was  this  condi- 
tion which  led  to  the  adoption  by  the  states  of  the  com- 
merce clause  of  the  federal  Constitution.  While,  in  its 
adoption,  it  was,  in  so  far  as  interstate  commerce  is  con- 
cerned, the  purpose  to  "remove  the  trammels  upon  trans- 
portation between  different  states  and  to  prevent  such 
trammels  in  the  future,"  in  other  words,  while  the  pur- 
pose was  to  facilitate  commerce  and  to  secure  to  the 
people  "equality  and  freedom  in  commercial  intercourse 
against  discriminating  state  legislation"  {Railroad  Co. 
V.  Richmond,  et  al.,  19  Wall.  584,  22  L.  Ed.  713),  the 
reasoning  of  the  Supreme  Court  of  the  United  States  in 
Oibhons  V.  Ogden,  supra,  in  which  the  opinion  was  writ- 
ten by  Chief  Justice  Marshall^  and  in  Re  Rahrer,  svr 
pra,An  which  the  opinion  was  written  by  Chief  Justice 
Fuller,  clearly  irresistibly  leads  to  the  conclusion  that 
Congress  may  under  the  commerce  clause  of  the  Consti- 
tution, so  regulate  interstate  commerce  as  to  aid  the 
states  in  the  enforcement  of  such  reasonable  police  reg- 
ulations as  they,  under  the  federal  and  state  Constitu- 
tions, may  adopt.  Indeed,  a  careful  analysis  of  the  de- 
cisions of  the  Supreme  Court  of  the  United  States — the 
only  court  that  has  the  power  to  speak  authoritatively 
on  this  subject — convinces  us  that  the  misconceptions 
as  to  what  that  court  meant  in  some  of  its  decisions  in 
referring  to  the  clause  of  the  Constitution  now  under 
consideration  are  due  to  the  fact  that  Congress  has,  in 
a  large  measure,  remained  inactive;  has  not  seen  proper 
to  exercise,  by  legislation,  the  full  power  which  in  fact 
it  possesses,  and  that  for  this  reason  interstate  com- 
merce has,  up  to  the  present  time,  been  permitted  large- 
ly to  remain  where  the  Constitution,  unaided  by  con- 
gressional legislation,  has  placed  it.  A  careful  compari- 
son of  the  opinions  of  the  court  in  the  cases  of  Qibbons 
V.  Ogden,  supra.  Railroad  Company  v,  Richmond,  et  al., 
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supra,  Brown  v,  Maryland,  12  Wheat.  419,  6  L.  Ed.  678, 
Bowman  v.  Chicago,  etc..  Railway  Co.,  125  U.  S.  465,  8 
Sup.  Ct.  689,  1062,  29  L.  Ed.  502,  and  In  re  Rahrer,  su- 
pra, will  demonstrate  the  correctness  of  this  statement. 
In  other  words,  in  many  of  the  cases  the  courts,  in  pass- 
ing upon  questions  growing  out  of  the  commerce  clause 
of  the  federal  Constitution,  haying  no  act  of  Congress 
to  deal  with,  because  of  the  inactivity  of  Congress  on 
the  particular  subject,  haTe  dealt,  not  with  the  power 
of  Congress  to  make  a  particular  law,  but  with  the  pow- 
er of  some  state,  to  make  a  particular  law. — Bowman  v. 
Chicago,  etc..  Railway  Co.,  supra;  Kidd  v.  Pearson,  128 
U.  S.  1,  9  Sup.  Ct.  6,  32  L.  Ed.  456;  Vance  v.  Vander- 
cook,  170  U.  S.  438,  18  Sup.  Ct.  674,  42  L.  Ed.  1100; 
Rhodes  v.  Iowa,  170  U.  S.  412, 18  Sup.  Ct.  664,  42  L^Ed. 
1088.  In  the  case  of  Ghihhons  v.  Ogden,  supra,  the  Su- 
preme Court,  however,  in  plain  and  comprehensive 
terms,  illustrates  the  broad  powers  of  Congress  under 
the  clause  in  question,  and  in  the  case  of  In  re  Rahrer, 
supra,  the  same  court,  in  terms  of  equal  strength  and 
comprehensiveness,  directly  addresses  itself  to  the  con- 
sideration of  the  power  of  Congress,  by  a  particular  act, 
passed  for  the  purpose  of  defending  the  police  regula- 
tions of  the  states,  to  place  limitations  upon  certain  ar- 
ticles of  interstate  commerce. 

Giving  to  the  clause  under  consideration,  not  that 
narrow  construction  which  would  render  Congress  un- 
able to  meet  the  reasonable  demands  of  the  police  reg- 
ulations of  the  states  with  reference  to  a  subject  which 
every  one  recognizes  should  receive  constant  and  watch- 
ful regulation,  but  giving  to  it  that  construction  which 
"the  words  of  the  grant,  as  usually  understood,  import, 
and  which  is  consistent  with  the  general  views  and  ob- 
jects of  the  instrument,"  it  seems  to  us  that,  in  enact- 
ing the  Webb  law,  Congress  exercised  a  constitutional 
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power  which  was  lodged  in  it  for  the  purpose  of  defend- 
ing reasonable  police  regulations  of  the  state. 

"Every  form  of  government  unavoidably  includes  a 
grant  of  some  discretionary  powers.  It  would  be  whol- 
ly imbecile  without  them.  It  is  impossible  to  foresee  all 
the  exigencies  which  may  arise  in  the  progress  of  events 
connected  with  the  rights,  duties,  and  operations  of  a 
government.  If  they  could  be  foreseen,  it  would  be  im- 
possible ab  ante  to  provide  for  them.  The  means  must 
be  subject  to  perpetual  modification  and  change;  they 
must  be  adapted  to  the  existing  mannera,  habits,  and 
institutions  of  society,  which  are  never  stationary;  to 
the  pressure  of  dangers  or  necessities;  to  the  ends  in 
view;  to  general  and  permanent  operations,  as  well  as 
to  fugitive  and  extraordinary  emergencies.  In  short,  if 
the  whole  society  is  not  to  be  revolutionized  at  every 
critical  period,  and  remodeled  in  every  generation,  there 
must  be  left  to  those  who  administer  the  government  a 
very  large  mass  of  discretionary  powers,  capable  of 
greater  or  less  actual  expansion,  according  to  circum- 
stances, and  sufficiently  flexible  not  to  involve  the  na- 
tion in  utter  destruction  from  the  rigid  limitations  im- 
posed upon  it  by  an  improvident  jealousy.  Every  power, 
however  limited,  as  well  as  broad,  is  in  its  own  nature 
susceptible  of  abuse.  No  Constitution  can  provide  per- 
fect guards  against  it.  Confidence  must  be  reposed 
somewhere,  and  in  free  governments  the  ordinary  secu- 
rities against  the  abuse  are  found  in  the  responsibility 
of  rulei-s  to  the  people,  and  in  the  just  exercise  of  their 
elective  franchise,  and  ultimately  in  the  sovereign  pow- 
er of  change  belonging  to  them  in  cases  requiring  ex- 
traordinary remedies." — 1  Story,  Const,  p.  324,  §  425. 

Indeed,  if  Congress  possesses  the  power  to  authorize 
a  state,  in  the  exercise  of  its  police  power,  to  confiscate 
immediately  upon  its  delivery  to  the  consignee,  intox- 
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icating  liquors  intended  to  be  sold,  in  violation  of  the 
laws  of  such  state,  in  the  original  packages,  a  power 
which,  in  Yance  v.  W.  A.  Vandercook  Co.,  170  U.  S.  438, 
18  Sup.  Ct.  674,  42  L.  Ed.  1100,  it  was  declared  to  pos- 
sess, we  can  see  no  reason  why  it  cannot,  with  equal 
propriety  and  upon  the  same  reasoning,  be  held  to  pos- 
sess the  power  to  vest  in  a  state,  under  its  police  power, 
the  right  to  confiscate  such  liquors  before  delivery  to 
the  consignee.  The  argument  was,  until  the  Supreme 
Court  in  the  case  of  In  re  Rahrer,  settled  the  question, 
that  a  sale  by  the  consignee  was  an  incident  of  inter- 
state commerce ;  that  the  purpose  of  the  people  in  adopt- 
ing the  commerce  clause  of  the  federal  Constitution 
was  to  facilitate  trade,  and  that  to  inhibit  such  a  sale 
would  be  to  destroy  the  prime  object  of  the  people  in 
adopting  the  clause.  The  theory  that  Congress  did  not 
possess  the  power  was,  however,  as  we  have  already  said, 
exploded,  and  we  can  see  no  reason  why  a  common  car- 
rier in  possession  of  contraband  liquors  should  be  held 
to  possess  any  higher  claim  upon  the  protective  feature 
of  the  commerce  clause  of  the  Constitution  than  a  con- 
signee while  in  possession  of  the  original  package. 
Protection  is  furnished  the  carrier  in  order  that,  thi-ough 
him,  the  legitimate  subjects  of  commerce  may  find  pro- 
tection until  they  ai*e  delivered  to  the  consignees.  In 
legal  contemplation  a  consignee  finds  no  protection  if, 
immediately  upon  the  receipt  of  his  goods,  they  are  in 
their  original  packages  subject  to  confiscation  at  the 
hands  of  a  state.  In  legal  contemplation  he  is  no  better 
off  than  he  would  have  been  had  the  goods  never  reached 
hi^  hands.  So  far  as  he  is  concerned,  the  goods  might 
as  well  have  been  confiscated  in  the  hands  of  the  carrier, 
or  as  to  that  matter,  he  is,  in  legal  contemplation,  in 
the  same  condition  as  if  they  had  never  been  accepted 
by  the  carrier.    We  say,  in  legal  contemplation  because 
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as  a  practical  matter  a  receipt  by  a  consignee  of  contra- 
band articles  in  original  packages  frequently  enables 
him  to  evade  the  law  and  illegally  use  such  packages. 
The  true  legal  reasons,  however,  which  sustain  the  Wil- 
son bill  also  sustain  the  Webb  bill ;  and,  while  the  Webb 
bill  may,  in  its  practical  operation,  create  some  incon- 
venience to  carriers  engaged  in  interstate  commerce, 
these  inconveniences  grow  out  of  a  statute  which  Con- 
gress has  seen  proper  to  adopt  because  of  a  call  of  the 
people  of  the  states  for  congressional  activity  on  a  sub- 
ject over  which,  through  express  grant  of  the  people, 
Congress  has  exclusive  control.  The  power  to  control 
includes  the  power  to  limit.  Congress,  in  the  Webb  law, 
has  simply  placed  a  limitation  upon  commerce  in  so  far 
as  intoxicating  liquors  are  concerned,  and  as  a  part  of 
such  limitation  requires  common  carriers  to  refuse  to 
accept  for  transportation,  or  to  deliver  to  the  consignee, 
that  which  ^4s  forbidden  commerce." — Gibbons  v.  Og- 
den,  supra.  Liquor  intended  for  unlawful  use  in  this 
state  is  not  an  article  of  interstate  commerce,  and  is 
therefore  within  the  jurisdiction  of  our  laws,  not  be- 
cause an  act  of  the  Legislature  of  Alabama  has  for- 
bidden it  to  interstate  commerce,  but  because  an  act  of 
Congress  has  forbidden  it  to  interstate  commerce. — 
State  V,  McCarty,  5  Ala.  App.  212,  59  South.  543. 

(6)  We  have  already  called  attention  to  our  statute 
which  requires  that  our  prohibitory  laws  shall  be  so  con- 
strued as  to  avoid  conflict  with  the  interstate  commerce 
clause  of  the  federal  Constitution.  We  have  also  call- 
ed attention  to  that  provision  of  our  laws  which  declares 
that:  "The  keeping  of  liquors  or  beverages  that  are 
prohibited  by  the  laws  of  the  state  to  be  manufactured, 
sold,  etc.,  in  any  building  not  used  exclusively  for  a 
dwelling  shall  be,  prima  facie  evidence  that  they  are 
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kept  for  sale,  or  with  the  intent  to  sell  the  same,  con- 
trary to  law." 

As  common  carriers  engaged  in  interstate  commerce 
are  not  prohibited  by  the  federal  laws  from  bringing 
into  this  state  all  intoxicating  liquors,  but  only  such  as 
are  intended  for  unlawful  use  in  this  state,  the  above- 
quoted  provision  of  the  Fuller  bill  is  not  applicable  to 
common  carriers  engiiged  in  interstate  commerce.  Plain- 
ly this  provision  of  the  Fuller  bill  was  not,  when  it  was 
passed,  intended  to  apply  to  cimimon  carriers  engaged 
in  intei-state  commerce,  and  there  is  nothing  in  the 
Webb  bill  bringing  such  carriers  within  the  operation  of 
said  quoted  section  of  the  Fuller  bill.  In  so  far  as  this 
state  is  concerned,  its  laws  have  no  effect  upon  liquoi-s 
brought  into  this  state  fr(mi  another  state  unless,  in  con- 
travention of  the  act  of  (^ngi'ess,  the  carrier  has  them 
in  its  possession  for  the  purpose  of  delivery  or  under- 
takes to  deliver  them  for  illegal  use  in  the  state.  The  laws 
of  this  state  have  no  extraterritorial  force,  and  the  Webb 
bill  was  not  intended  to  give  to  our  laws  any  such  force. 
The  state  of  Alabama  has  nothing  to  do  with  sales  that 
may  be  made  in  another  state.  It  is,  however,  interested 
in  the  question  as  to  whether  a  carrier  of  interetate 
commerc»e  shall  deliver  to  a  consignee  in  this  state  an 
article  which  such  consignee  intends  to  use  in  this  state 
in  violation  of  a  valid  state  law.  The  true,  legal  effect 
of  the  Webb  bill,  construed  in  connection  with  our  pro- 
hibitory statutes,  is  to  prohibit  a  carrier  engaged  in  in- 
terstate commerce  from  delivering  or  having  in  its  pos- 
session, for  the  purposes  of  delivery  to  a  consignee,  liq- 
uor w^hich  has  come  into  its  hands,  and  which  such  con- 
signee intends  to  use  in  violation  of  our  laws.  If  liquor 
intended  for  unlawful  use  in  Alabama  is  delivered  by 
the  carrier  to  the  person  so  intending  to  use  it,  the  act 
of  deliverv  at  once  becomes  an  efficient  aid  to  the  crim- 


Digitized  by  VjOOQ IC 


188]  OP  ALABAMA.  483 

[Southern  Express  Company  v.  The  State.] 

inal  in  his  intended  violation  of  the  law.  The  act  of 
Congress  prohibits  the  acceptance  by  a  carrier  at  any 
point  of  liquors  sought  to  be  shipped  to  any  other  point 
and  intende<l  for  illegal  use  at  that  point;  but  as  liquor, 
so  long  as  it  remains  in  the  actual  custody  of  the  car- 
rier, is  harmless,  this  state  has  no  concern  with  it  until 
it  reaches  the  point  of  delivery.  When  it  gets  there, 
then,  if  the  carrier  delivers  it  to  the  consignee,  or  keeps 
it  in  its  possession  for  the  purpose  of  delivering  it  to 
the  consignee,  knowing  that  the  consignee  intends  to  use 
it  in  violation  of  the  law,  such  carrier  violates  both  the 
letter  and  the  spirit  of  the  laws  of  the  state  and  of  the 
act  of  Congress.  These  are  the  acts  of  the  common  car- 
rier of  which  this  state  has  a  right  to  complain,  and 
these  ai*e  the  acts  which,  under  the  Webb  bill,  are 
brought  within  the  operation  of  the  prohibitory  laws 
of  our  state.  So  interpreted,  the  doctrine  of  uniformity 
of  regulations  is  not  violated  by  the  Webb  bill  and,  to 
use  the  language  of  the  Supreme  Court  in  Rhodes  v. 
Iowa,  supra,  the  Webb  bill  should  be  interpreted  and 
enforced  by  the  light  of  the  fundamental  rule  of  carry- 
ing out  its  purpose  and  object,  of  affording  the  remedy 
which  it  was  intended  to  create,  and  of  defeating  the 
wrong  which  it  was  intended  to  frustrate.  When,  there- 
fore, a  common  carrier  in  this  state  is  possessed  of  liq- 
uors for  delivery  to  a  person  who  intends  to  use  it  in 
violation  of  the  law,  or  when,  in  this  state,  a  common 
carrier  delivei*s  liquor  to  a  person  in  this  state  who  in- 
tends to  put  it  to  an  illegal  purpose,  such  common  car- 
rier itself  violates  the  law  of  the  state  and  becomes 
amenable  to  the  state  laws  for  such  violation,  unless,  in- 
deed it  is  without  knowledge  as  to  the  unlawful  pur- 
poses of  the  consignee.  Since  the  passage  of  the  Webb 
law  the  citizen  who  buys  liquor  in  another  state  for  his 
own  use  in  this  state  and  the  illicit  liquor  seller  who 
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makes  a  similar  purchase  for  illegal  purposes  in  this 
state  do  not  occupy  the  same  position  as  to  protectioB 
under  the  interstate  commerce  law. 

"The  commerce  clause  of  the  federal  Constitution  does 
not  now  afford  to  the  carrier  the  complete  protection  it 
formerly  did.  The  carrier  must  now,  if  it  wishes  to 
avoid  being  prosecuted,  take  notice  of  the  use  to  which  it 
is  intended  to  put  the  liquor,  and,  if  the  use  will  vio- 
late the  law  of  the  state  at  the  place  of  delivery,  the 
carrier  may  refuse  to  receive  the  shipment  or,  having 
received  it,  may  refuse  to  deliver  it." — Adams  Express 
Co,  i\  Commonwealth  of  Kentucky,  154  Ky.  462,  157  S. 
W.  908,  48  L.  R.  A.  (N.  S.)  342. 

Under  section  240  of  the  federal  Penal  Code  inter- 
state shipments  of  intoxicating  liquors,  etc.,  are  prohib- 
ited unless  each  package  containing  the  same  "be  so 
labeled  on  the  outside  cover  as  to  plainly  show^  the  name 
of  the  consignee,  the  nature  of  its  contents,  and  the 
quantity  contained  therein."  Under  the  provisions  of 
this  section  of  the  Penal  Code  a  common  carrier  of  in- 
terstate commerce  is  therefore  apprised,  when  intoxi- 
cating liquor  is  received  by  it  for  shipment,  of  that 
fact,  and,  since  the  passage  of  the  Webb  law,  before  it 
delivers  such  liquor  to  the  consignee  in  this  state  it 
should  inform  itself  as  to  the  purpose  of  the  consignee 
with  reference  to  the  liquor.  If  it  has  liquor  in  its  pos- 
session in  this  state  for  delivery  to  a  person  w^ho  intends 
to  use  it  in  violation  of  the  law,  or  actually  delivers  it 
in  this  state  to  such  person,  then,  presumptively,  it  has 
itself  been  guilty  of  a  violation  of  the  law. 

"When  an  act  denounced  by  the  law  is  proved  to  have 
been  committed,  in  the  absence  of  countervailing  evi- 
dence, the  criminal  intent  is  inferred  from  the  commis- 
sion of  the  RcV— Gordon  v.  State,  52  Ala.  308,  23  Am. 
Rep.  .575;  Tinker  r,  State,  supra. 
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(7)  The  bill  in  this  case  alleges  that  the  defendant, 
Southern  Express  Company,  has,  in  Morgan  county, 
Ala.,  depots,  warehouses,  or  storage  places  where  goods 
are  stored  or  kept  from  the  time  they  are  received  in 
Morgan  county  until  they  are  delivered  to  their  con- 
signees in  said  county ;  that  "prohibited  liquors  are  re- 
ceived at  said  warehouses  or  storage  places  in  large 
quantities  and  at  frequent  intervals  to  be  delivered  to 
individuals  for  illegal  purposes,  and  that  it  is  received 
by  defendant  for  distribution  or  delivery,  contrary  to 
the  laws  of  the  state  of  Alabama,  and  that  it  is  main- 
taining a  common  nuisance  or  liquor  nuisance  in  viola- 
tion of  law."  The  bill  therefore  plainly  charges  a  viola- 
tion by  the  defendant  of  the  law,  and  shows  a  situation 
which  authorizes  injunctive  relief. — Gen.  &  Local  Acts, 
Sp.  Sess.,  1907,  pp.  71,  72,  73.  The  words,  "prohibited 
liquors,"  used  in  the  above  quotation  mean  intoxicat- 
ing liquors  which,  under  the  law,  the  defendant  has  not 
the  legal  right  to  have  in  its  possession,  and  if  it  be  true 
that  the  defendant,  as  charged  in  the  bill,  is  in  the  habit 
of  receiving  and  storing  in  its  warehouses  and  storage 
places  intoxicating  liquors  for  the  purpose  of  delivering 
them  to  consignees  for  illegal  uses,  then,  under  the  terms 
of  the  Webb  law,  the  defendant  cannot  claim  protec- 
tion against  such  illegal  acts  as  a  carrier  of  interstate 
commerce. 

The  court  below  committed  no  error  in  overruling  the 
defendant's  demurrer  to  the  bill,  and,  under  the  facts 
stated  in  the  bill,  he  had  authority  to  grant  the  prelim- 
inary writ  of  injunction. 

(8)  In  our  opinion,  however  the  court  should  have 
granted  the  defendant's  motion  to  dissolve  the  prelimi- 
nary writ  of  injunction.  If,  in  good  faith,  and  after 
proper  investigation,  a  common  carrier  of  interstate 
commerce  delivers  liquors  to  a  consignee  without  any 
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knowledge  on  its  part  that  such  liquors  are  intended  by 
the  consignee  for  illegal  use,  then  such  common  carrier 
cannot,  we  think,  be  held  to  have  violated  any  law  of 
this  state.  The  defendant's  answer  is  sworn  to,  and 
while,  in  its  answer,  and  as  a  part  of  its  defense,  it 
pleads  the  unconstitutionality  of  the  Webb  bill,  in  its 
answer  it  expressly  negatives  the  charges  in  the  bill  of 
complaint  that  it  is,  in  any  way,  acting  in  violation  of 
any  of  the  laws  of  this  state.  The  answer  is  sworn  to, 
and,  "to  justify  a  departure  from  the  rule  that  an  in- 
junction should  be  dissolved  on  a  sworn  answer  denying 
the  averments  of  the  bill,  it  must  be  apparent  that  ir- 
reparable mischief  will  follow,  or  some  circumstance  pe- 
culiar in  its  character  must  exist  to  justify  a  departure 
from  it." — Hatterfield  i\  John,  53  Ala.  127;  Johnson,  et 
al  r.  Howze,  et  al,  154  Ala.  496,  45  South.  653;  Long 
t\  Shepherd,  159  Ala.  595,  48  South.  675;  WeeJcH  r.  By- 
num,  158  Ala.  231,  48  South.  489. 

(9)  The  above  being  our  conclusions,  the  decree  of  the 
court  below  refusing  to  dissolve  the  preliminary  injunc- 
tion is  hereby  reversed,  and  a  de(*ree  is  here  rendei-ed 
dissolving  said  injunction,  and  the  cause  is  remanded 
for  further  proceedings  in  the  court  below. 

Reversed,  rendered,  and  remanded.  All  the  Justices 
concur. 
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The  State  v.  Alabama  Fuel  &  Iron  Co. 

Assessment  of  Back  Taxes. 
(Decided  July  25,  1914.    66  South.  169.) 

1.  Taxation;  Statutes;  Classification;  Money  and  Taxes. — The 
Reveuue  Law  providing  for  a  tax  for  recording  mortgages,  deeds  of 
trust,  or  written  contracts  of  conditional  sale,  and  providing  that  no 
ad  valorem  tax  shall  be  collected  on  any  such  instrument,  or  the  debts 
thereby  secured,  after  such  recording  tax  has  been  paid,  but  also 
levying  an  ad  valorem  tax  on  all  moneys  lent  solvent  credits,  or 
credits  of  value,  except  such  as  are  secured  by  mortgage,  deed  of 
trust,  or  written  conditional  contract  of  sale  on  which  a  recording 
tax  has  been  paid,  is  not  violative  of  section  211,  Constitution  1901 ; 
the  legislature  having  full  i)ower  to  classify  for  taxation  moneys  and 
credits  secured  by  written  Instruments  and  other  solvent  credits  not 
so  secured. 

2.  Sanw. — The  constitutional  limitation  requiring  property  to  be 
as.«esFed  in  i)roi)ortion  to  value  is  designed  to  secure  uniformity  and 
e<iuality  of  enforcement  of  the  ad  valorem  system  of  taxation,  and 
to  prohibit  arbitrary  and  capricious  modes  without  reference  to 
value,  bnt  it  does  not  reciulre  that  all  proi>erty  be  taxed,  nor  prohibit 
exempHon  from  taxation  or  such  classifications  of  property  as  are 
not  i)urely  arbitrary,  capricious  or  without  semblance  of  reason. 

.3.  Same. — A  legislative  dasslflcation  of  property  for  taxation  will 
iMi!  le  set  aside  by  the  court  unless  it  Is  not  only  oppressive  in 
Its  operation,  but  Its  Inequality  is  so  glaring  that  It  can  be  judicially 
declared  to  be  founded  on  arbitrary  and  capricious  principles,  with- 
out senjblance  of  reason. 

(Anderson,  C.  J.,  dissenting.) 

Appkal  from  Birmingham  City  (^)nrt. 

Heard  l)efore  Hon.  C^harlics  W.  Feiuutson,  H.  A. 
Sharpe,  John  H.  Miller,  and  John  C.  Pugh. 

Action  by  the  State  of  Alabama  aji^ainst  the  Alabama 
Fuel  &  Iron  Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

This  is  an  appeal  by  the  state  of  Alabama  from  a 
judgment  of  the  city  court  of  Birmingham  dismissing  an 
assessment  levied  against  the  defendant  for  escaped 
taxes  for  the  tax  year  l)eginning  Octol)er  1,  1913.  The 
proceedings  were  instituted  by  the  tax  commissioner  of 
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Jefferson  county,  Ala.,  who  reported  an  assessment  of 
escaped  taxes  to  the  board  of  revenue  of  Jefferson  coun- 
ty, Ala.,  against  the  Alabama  Fuel  &  Iron  Company, 
upon  the  latter's  solvent  credits  owned  on  October  1, 
1913,  and  valued  at  |45,000. 

The  proceedings  were  instituted  under  section  2260 
and  section  2151  of  the  Code  of  1907.  The  case  was 
heard,  by  consent,  by  the  board  of  revenue,  and  the 
assessment  confirmed.  The  defendant  appealed  to  the 
city  court  of  Birmingham,  and  in  that  court  the  state 
filed  a  statement  or  declaration  setting  up  the  proceed- 
ings before  the  tax  commissioner  and  board  of  revenue, 
and  asserting  that  the  assessment  was  correct.  The  de- 
fendant demurred  to  the  declaration  or  statement  filed 
by  the  state,  on  the  ground  that  solvent  credits  are  not 
subject  to  assessment  under  the  present  laws  of  the 
state,  upon  the  theory  that  paragraph  "I"  of  subdivision 
7  of  section  2082  of  the  Code  of  1907  is  unconstitutional 
and  void,  upon  the  althority  of  Barnes  v.  Moragne^  145 
Ala.  313,  41  South.  947. 

Paragraph  "I"  of  subdivision  7  of  section  2082  of  the 
Code  of  1907,  and  above  referred  to,  is  as  follows :  "All 
money  lent,  solvent  credits,  or  credits  of  value,  except 
such  as  are  secured  by  mortgage,  deed  of  trust,  or  writ- 
ten contract  of  conditional  sale,  upon  which  a  tax  im- 
posed by  law  has  been  paid." 

No  other  point  or  question  of  procedure,  jurisdiction, 
or  description,  was  presented  by  the  demurrer,  which 
was  sustained  by  the  city  court.  The  state  of  Alabama 
declined  to  amend,  and  judgment  was  rendered  for  the 
defendant.  From  that  judgment  the  state  appeals,*and 
assigns  as  error  the  judgment  of  the  court  below,  sus- 
taining the  demurrer  to  the  declaration. 

The  amount  of  the  tax  involved,  based  upon  an  as- 
sessment of  f45,000,  and  estimated  on  the  basis  of  $2.35, 
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that  being  the  combined  state,  county,  and  municipal 
rate,  exceeds  f  1,000.  The  appeal  is,  accordingly,  return- 
able to  the  Supreme  Court. 

Forney  Johnson^  for  the  State.  The  power  of  the 
Legislature  over  all  matters  is  plenary  and  unlimited, 
except  as  expressly  restricted  by  the  state  and  federal 
Constitutions.  This  applies  to  every  method  of  taxa- 
tion, whether  upon  an  ad  valorem  or  other  revenue  basis, 
or  upon  privileges  or  occupations. — Hare  v.  Kennei^hjy 
83  Ala,  608,  3  South.  683;  State  v.  Street,  117  Ala.  203, 
23  South.  807;  W.  U.  Telegraph  Co.  v.  State  Board.  80 
Ala.  273,  60  Am.  Rep.  9Q;M.d  S.  H.  R.  R.  Co.  v.  Ken- 
nerUf^  74  Ala.  566;  ^/oogr  v.  Randolph,  77  Ala.  597;  State 
v.  Skegys,  154  Ala.  249,  46  South.  268;  Swann  d  Billups 
V.  Kidd,  79  Ala.  431;  Auditor  v,  Jackson  Count g^  65 
Ala.  142;  St<it€  i\  Birmingham  Southern  R.  R.  Co.,  62 
South.  77;  Capital  City  Water  Co.  v.  Board  of  Revenue, 
117  Ala.  303,  23  South.  970;  Mefford  v.  Sheffield,  148 
Ala.  543,  41  South.  970;  Alabama  Gold  Life  Ins.  Co.  v. 
Lott,  54  Ala.  499;  People  v.  Ronner,  185  N.  Y.  285,  77 
N.  E.  1061 ;  Connollg  r.  Union  Seioer  Pipe  Co,,  184  U. 
S.  540,  22  Sup.  Ct.  431,  46  L.  Ed.  679;  W.  W.  Cwrgill  v. 
Minnesota.  180  IT.  S.  452,  21  Sup.  Ct.  423,  45  L.  Ed.  619 ; 
Cook  v.  Marshall  Co..  196  V.  S.  268,  25  Sup.  Ct.  233, 
49  L.  Ed.  473;  Armour  Pkg.  Co.  v.  Lavtg,  200  U.  S.  226, 
26  Sup.  Ct.  232,  50  L.  Ed.  451 ;  Southtoestern  Oil  Co.  v. 
Tcvas.  217  U.  S.  114,  30  Sup.  Ct.  496,  54  L.  Ed.  688. 

The  provisions  of  the  Alabama  Constitution  do  not 
require  equality  or  unformity,  nor  that  taxes  should  be 
levied  either  in  proportion  to  value  or  at  the  same  rate ; 
the  exception  being  that  property  declared  to  be  the 
subject  for  annual  ad  valorem  taxes  must  he  assessed  in 
proportion  to  value. — Hooper  v.  State,  141  Ala.  Ill,  37 
South.  662;  ^Y.  V.  Telegraph  Co.  v.  Board.  80  Ala.  273, 
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60  Am.  Rep.  99 ;  Praenix,  etc.,  Co.  v,  Montgomery,  117 
Ala.  646;  23  South.  843,  42  L.  R.  A.  468;  Kidd  v.  Ala- 
hama,  188  U.  S.  730,  23  Sup.  Ct.  401,  47  L.  Ed.  669; 
Stiirges  v.  Carter,  114  U.  S.  511,  5  Sup.  Ct.  1014,  29  L. 
Ed.  240;  Moog  i\  Randolph,  77  Ala.  597;  Common  Coun- 
HI  of  Detroit  r.  Rcntz,  91  Mich.  78,  51  N.  W,  787,  16 
L.  R.  A.  59;  HoutJmcstern  Oil  Co.  v.  Texas,  217  U.  S. 
114,  30  Sup.  Ct.  496,  54  L.  Ed.  688;  New  York  ex  reh 
Hatch  V.  Reardon,  204  U.  S.  152,  27  Sup.  C^.  188,  51  L. 
Ed.  415,  9  Ann.  Cas.  736;  Ala.  Gold  lAfe  Ins.  Co.  v. 
Jjott,  54  Ala.  499,  507;  37  Cye.  728;  State  v.  Trav.  Ins. 
Co.,  73  Conn.  255,  47  Atl.  299,  57  L.  R.  A.  481;  fitate  v. 
Birmingham  So.  R.  R.  Co.,  62  South.  77. 

Neither  section  211,  Constitution  of  Alabama,  nor  the 
provisions  of  the  fourteenth  amendment,  or  the  "pursuit 
of  happiness''  clause  of  the  state  (^nistitution,  requires 
equality  of  taxation.  On  the  contrary,  the  courts  de- 
clare that  exact  equalitj^  is  unattainable  and  undesir- 
able, and,  further,  that  horizontal  levies  would  be  op- 
pressive.—.1/ic/i.  Cent.  R.  R.  Co.  v.  Powers,  201  T^.  S.  245, 
26  Sup.  Ct.  459,  50  L.  Ed.  744;  State  of  N.  Y.  ex  rel. 
Hatch  V.  Reardon,  204  U.  S.  152,  27  Sup.  Ct.  188,  51  L. 
Ed.  415,  9  Ann.  Cas.  736;  People  r.  Ronner,  185  N.  Y. 
285,  77  N.  E.  1061;  Hooper  r.  State,  141  Ala.  Ill,  37 
South.  662;  State  Bank  r.  Board  of  Revenue,  91  Ala. 
217,  8  South.  852;  Common  Council  of  Detroit  t\  Rentz, 
91  Mich.  78,  51  N.  W.  787,  16  L.  R.  A.  59;  l/oogr  v.  Ran- 
dolph, 11  KU.  597. 

The  Leg^islature  has  the  power  to  exempt  any  class  or 
item  of  property  from  taxation,  and  to  declare  what 
property  shall  be  the  subject  of  ad  valorem  or  annual 
property  taxes,  and,  as  distin<2:uished  from  ad  valorem 
taxes,  to  provide  that  any  class  of  property  or  thing:  of 
value  shall  be  subjected  to  a  revenue  tax  levied  upon  a 
flat  basis,  or  upon  any  rate  which  may  Ik?  determined  by 
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the  Legislature;  section  211  applying  only  to  ad  valorem 
or  property  taxes,  and  not  to  special  or  registration  or 
license  taxes,  even  when  levied  for  revenue. — 37  Cyc. 
735,  736;  Bidwell  v.  Coleman,  11  Minn.  78  (Gil.  45) ; 
Dauffh<IrUl  v.  Ala.  Life  Ins.  Co.,  31  Ala.  91;  State  v. 
Binnhujham  Southern  R.  R.  Co.,  62  South.  77;  W.  U. 
Telegraph  Co.  v.  Board,  80  Ala.  273 ;  60  Am,  Rep.  99 ; 
Phoenix,  etc.,  Co.  v.  Montgomery,  117  Ala.  631,  23  South. 
783,  42  L.  B.  A.  468;  Clerk  r.  Port  of  Mobile,  67  Ala, 
217;  City  Council  of  Montgomery,  Ex  parte.  64  Ala.  464; 
Hooper  V.  State,  141  Ala.  Ill,  37  South.  662;  State  Bank 
V.  Board  of  Revenue,  91  Ala.  223,  8  South.  852 ;  'M.  Y.  ex 
rel.  Hatch  v.  Reardon,  204  U.  S.  152,  27  Sup.  Ct.  188, 
51  L.  Ed.  415,  9  Ann.  Cas.  736;  MicK  Cent.  R.  R.  Co.  i\ 
Poicers,  201  U.  S.  245,  26  Sup.  Ct.  459,  50  L.  Ed.  744 ; 
Nicol  V.  Ames,  173  U.  S.  509,  19  Sup.  Ct.  522,  43  L.  Ed. 
786;  Otis  v.  Parker,  187  U.  S.  606,  23  Sup.  Ct.  168,  47 
L.  Ed.  323;  W.  W.  Cargill  i\  Minnesota,  180  U.  S.  452, 
21  Sup.  Ct.  423,  45  L.  Ed.  619;  Coofr  r.  Marshall  Co.,  196 
V.  S.  268,  25  Sup.  Ct.  233,  49  L.  Ed.  473 ;  Armour  Pkg. 
Co.  L\  Lacy,  200  U.  S.  226,  26  Sup.  Ct.  232,  50  L.  E(l. 
451 ;  Southtcestern  OH  Co.  v.  Texas,  217  U.  S.  114,  30 
Sup.  Ct.  496,  54  L.  Ed.  688;  Home  Life  In.s.  Co.  v.  N.  Y., 
134  U.  S.  594, 10  Sup.  Ct.  593,  33  L.  Ed.  1025;  Wi-Hconsin 
Cent.  Ky.  Co.  v.  Taylor  County,  52  Wi.s.  37,  8  N.  W.  833; 
Chicago  d  X.  W.  i\  State,  128  Wis.  553,  108  N.  W.  561; 
Clement  Xat.  Bank  r.  Vermont,  231  U.  S.  120,  34  .Sup. 

Ct.  31,  58  L.  E<1.  ;  Kidd  v.  State,  188  TT.  S.  730, 

23  Sup.  Ct.  401,  47  L.  Ed.  669;  Mow/  r.  Randolph,  77 
Ala.  597;  J/o6i7e  r.  StoneiraJl  Ins.  Co.,  53  Ala.  570. 

The  power  to  classify  is  necessary  to  avoid  oppressive 
results,  and  is  subject  only  to  the  limitations  imposed 
by  the  state  and  federal  Constitutions.  These  limita- 
tions prohibit  only  those  classifications  which  can  be 
supported  on  no  rational  hypothesis. — W.  W.  Cargill 
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V.  Mimiesota,  180  U.  S.  452,  21  Sup.  Ct.  423,  45  L.  Ed. 
619;  Cook  v.  Marshall  County,  196  U.  S.  268,  25  Sup. 
Ct.  233,  49  L.  Ed.  473;  Armour  Pkg.  Co.  t\  Laoy,  200 
U.  S.  226,  26  Sup.  Ct.  232,  50  L.  Ed.  451;  Am.  Sugar 
Ref.  Co.  V.  Louisiana,  179  U.  S.  89,  21  Sup.  Ct.  43,  45 
L.  Ed.  102;  Southtcestetm  Oil  Co,  r.  T^xas,  217  U.  S. 
114,  30  Sup.  Ct.  496,  54  L.  Ed.  688;  People  v.  Ronner. 
185  N.  Y.  285,  77  N.  E.  1061;  Mutual  Benefit,  etc..  v. 
Martin  County,  104  Minn.  179, 116  N.  W.  572;  Hooper  v. 
State,  141  Ala.  Ill,  37  South.  662;  State  Bank  v.  Board 
of  Revenruey  91  Ala.  217,  8  South.  852;  Clement  Nat. 
Bank  v.  Vermont,  231  U.  S.  120,  34  Sup.  Ct.  31,  58  L. 

Ed. \Kennamer  v.  State,  150  Ala.  74,  43  South.  482 ; 

Griffith  V.  Connecticut,  218  U.  S.  563,  31  Sup.  Ct.  132, 
54  L.  Ed.  1151 ;  Mutual  Loan  Co.  i\  MartelL  222  U.  S. 
225,  32  Sup.  Ct.  74,  56  L.  Ed.  175,  Ann.  Cas.  1913B,  529 
Moog  V.  Randolph,  77  Ala.  597 ;  Pocahontas  ConsoL  Col 
lierics  Co.  r.  Commomoealth,  113  Va.  108,  73  S.  E.  446 
W.  U.  Telegraph  Co.  v.  Board,  80  Ala.  273 ;  60  Am.  Rep. 
99;  Mefford  v.  Sheffield,  148  Ala.  539,  41  South.  970; 
Ala.  Con.  v.  Herzberg,  177  Ala.  248,  59  South.  305;  37 
Cyc.  746;  Mark  v.  D.  C.  37  App.  D.  C.  563,  37  L.  R.  A. 
(N.  S.)   440;  Farmers^  &  Mechanics^  Savifigs  Bank  v. 

Minnesota,  232  U.  S.  516,  34  Sup.  Ct.  354,  58  L.  Ed. ; 

Mohilc  V.  Dargan,  45  Ala.  310. 

A  classification  will  be  sustained,  not  only  when  based 
on  an  inherent  natural  distinction,  but  where  it  is  ex- 
pedient for  the  state  to  make  distinctions,  based  on  con- 
siderations of  public  policy,  or  expediency,  or  adaptabil- 
ity to  the  method  or  object  involved. — Mvtual  Benefit, 
etc.,  Co.  V.  Martin  Cou/nty,  104  Minn.  179,  116  N.  W. 
572 ;  State  ex  rel.  v.  Fitzgerald,  117  Minn.  195, 134  N.  W. 
728;  People  v.  Ronner,  185  N.  Y.  285,  77  N.  E.  1061; 
Mich.  Cent.  R.  Co.  v.  Powers,  201  U.  S.  245,  293,  26  Sup. 
Ct.  459,  50  L.  Ed.  744 ;  761 ;  Otis  v.  Parker,  187  U.  S. 
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606,  23  Sup.  Ct.  168,  47  L.  Ed.  323;  N.  Y.  v.  Reardon, 
204  U.  S.  152,  27  Sup.  a.  188,  51  L.  Ed.  415,  9  Ann.  Cas. 
736;  JSiicol  v.  Ames,  173  U.  S.  509, 19  Sup.  Ct.  522,  43  L. 
Ed.  786 ;  Union  Trmt  Go.  v.  Detroit,  170  Mich.  692,  137 
N.  W.  122 ;  Hooper  v.  State,  141  Ala.  Ill,  37  South.  662 ; 
State  Bunk  v.  Board  of  Revenue,  91  Ala.  217,  8  South. 
852 ;  Clement  Nat.  Bank  v.  Vermont,  231  U.  S.  120,  34 

Sup.  Ct.  31,  31  $7  L.  Ed. ;  Commonwealth  v.  Delor 

toare  Division  Canal  Co.,  123  Pa.  594,  16  Atl.  584,  2  L. 
B.  A.  798. 

The  right  to  tax  all  classes  of  solvent  credits  and  all 
species  of  moneyed  capital,  with  or  without  the  allow- 
ance of  a  deduction  for  indebtedness,  has  been  univer- 
sally sustained. — Hooper  v.  State,  141  Ala.  Ill,  37 
South.  662;  Jeff.  Co.  Sao.  Bk.  v.  Heioitt,  112  Ala.  546, 
553,  20  South.  926;  Ala.  Gold  L.  Ins.  Co.  v.  Tjott.  54  Ala. 
499;  Farmers'  d  Mechanics'  Sav.  Bk.  v.  State,  232  U.  S. 

516,  34  Sup.  Ct.  354,  58  L.  Ed. ;  37  Cyc.  783;  Ken- 

tiwki/  &  Louisville  Mut.  Ins.  Co.  r.  Commonwealth,  153 
Ky.  824,  156  S.  W.  897,  45  L.  B.  A.  (N.  S.)  597;  Detroit 
V.  Lewis,  109  Mich..  155;  66  N.  W.  958,  32  L.  B.  A.  439; 
Kingsley  v.  Merrill,  \22  Wis.  185,  99  N.  W.  1044,  67 
L.  E.  A.  204,  2  Ann.  Cas.  748 ;  Standard  Marine  Ins.  Co. 
V.  Board  of  Assessors,  123  La.  717,  49  South.  483,  29  L. 
B.  A.  (N.  S.)  59;  Mutual  Benefit  Ins.  Co.  v.  Martin 
County,  104  Minn.  179,  116  N.  W.  573;  Moog  v.  Ran- 
dolph, 77  Ala.  597;  606;  Saijre  v.  Pollard,  77  Ala.  608; 
Boi/d  v.  Selma,  96  Ala.  144,  148,  11  South.  393,  16  L.  B. 
A.  729. 

The  right  to  tax  mortgages,  either  upon  an  ad  valorem 
or  other  revenue  basis,  or  by  a  tax  upon  the  privilege  of 
registration,  has  been  uniformly  sustained. — State  ex 
rel  Trust  Co.  r.  Still,  62  South.  534;  Amrusta  Bk.  v. 
Augusta,  36  Me.  255;  Ala.  Gold  Life  Ins.  Co,  v.  Lott,  54 
Ala.  499 ;  Appeal  Ta<x  Court  v.  Rice,  50  Md.  302 ;  Gold- 
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gart  v.  People,  106  111.  25;  People  r.  Ronuer,  185  N.  Y. 
285,  77  N.  E.  1061 ;  Union  Trust  Co.  v,  Detroit,  170  Mich. 
692,  137  N.  W.  122 ;  Mutual  Berwfit  Ins.  Co.  v.  Martin, 
104  Minn.  179,  116  N.  W.  572;  titate  v\  Fitzgerald,  117 
Minn.  192,  134  N.  W.  728;  State  v.  Farmers'  Bank.  114 
Minn.  95,  130  N.  W.  445;  State  v.  Sellers  &  Oruni  Co., 
151  Ala.  557,  44  South.  548;  Jeff.  Co.  8av.  Bank  v. 
Hetcitt,  112  Ala.  546,  20  South.  926;  Farmers'  d:  Me- 
cluinics'  Sai\  Bk.  v.  Minnesota,  232  U.  S.  34  Sup.  Ct. 
354,  58  L.  Ed.  ;  Savings  d  Loan  Society  v.  Mult- 
nomah Co.,  169  U.  S.  421,  18  Sup.  Ct.  392,  42  L.  E.  803; 
37  Cyc.  786 ;  37  Cyc.  756 ;  Samlle  i?.  Railv:ay  Co.,  114  Va. 
444,  76  S.  E.  954;  People  ex  rel.  Cooper  Union  v.  Gass, 
190  N.  Y.  323,  83  N.  E.  64, 123  Am.  St.  Rep.  549, 13  Ann. 
Cas.  &78;  People  v.  Trust  Co.  of  America,  208  N.  Y.  463, 
102  N.  E.  578;  Union  Trust  Co.  v.  Common  Council,  170 
Mich.  692,  137  N.  W.  122 ;  Economy  Pow^'  Co.  v.  Dask- 
am,  174  Mich.  402,  140  N.  W.  466;  35  Cyc.  787.  The 
taxation  of  credits  secured  by  recorded  mortgages,  a* 
distinguished  from  credits  secured  by  unrecorded  instru- 
ments, and  as  distinguished  from  unsecured  credits, 
rests  upon  a  rational  basis,  and  is  within  the  legislative 
power,  although  the  sole  tax  levied  is  a  tax  upon  the 
privilege  of  registration. — People  i\  Ronner,  185  N.  Y. 
285,  77  N.  E.  1061 ;  Mutual  Benefit  Life  Ins.  Co.  r,  Mar- 
tin Caunty,  104  Minn.  179, 116  N.  W.  572;  State  v.  Fitz- 
gerald, 117  Minn.  192,  134  N.  W.  728;  Union  Trust  Co. 
V.  Detroit,  170  Mich.  692;  137  N.  W.  122;  State  v.  Sellers 
.  (&  Orum  Co.,  151  Ala.  557,  44  South.  548;  Home  Sav. 
Bank  r.  Des  Moines,  205  U.  S.  503,  517,  27  Sup.  Ct.  571, 
51  L.  Ed.  901,  909;  37  Cyc.  787  (cited  cases  note  49) ; 
People  v.  Gass,  206  N.  Y.  609,  100  N.  E.  404;  Economy 
Power  Co.  i:.  Daskam,  174  Mich.  402,  140  N.  W.  466; 
People  V.  Trust  Company,  208  N.  Y.  463,  102  N.  E. 
578;  Pocalwntas,  etc.,  Co.  v.  Common loealth,  113  Va. 
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108,  73  S.  E.  446;  Saville  v.  Railroad  Co.,  114  Va.  444; 
76  S.  E.  954;  Clement  Nat.  Bank  v.  Vermont,  231  U.  S. 

120,  34  Sup.  Ct.  31,  58  L.  Ed.  ;  Berea  College  v. 

Kentucky,  211  U.  S.  45,  29  Sup.  Ct  33,  53  L.  Ed.  81; 
Htate  ex  rel.  Cont.  Tr.  Co.  v.  Still,  62  South.  534;  Hep- 
hum  V.  School  Directors,  23  Wall.  480,  23  L.  Ed.  112; 
Mercantile  Nat.  Bank  v.  New  York,  121  U.  S.  138,  7 
Sup.  Ct.  826,  30  L.  Ed.  895,  900;  Pox's  Appeal,  112  Pa. 
337,  4  Atl.  149 ;  Bell's  Gap  R.  Co.  v.  Pennsylvania,  134 
U.  S.  232,  10  Sup.  Ct.  533,  33  L.  Ed.  892;  Simpson  v. 
Hopkins,  82  Md.  478,  33  Atl.  714;  Chicago  d  N.  W.  Rtj. 
Co.  V.  State,  128  Wis.  553,  108  N.  W.  557;  Firemen's 
Ins.  Co.  V.  Com.,  137  Mass.  80 ;  State  v.  Runyon,  41  N.  J. 
Law,  98;  Common-  Council  v.  Board,  etc.,  91  Mich.  78, 
51  N.  W.  787,  16  L.  R.  A.  59;  State,  et  ol.  v.  Darcy,  et 
al.,  51  N.  J.  T^w,  140,  145,  16  Atl.  160,  2  L.  R.  A.  350; 
People  V.  Sinith,  88  N.  Y.  576,  585;  Samngs  &  Loan  So- 
ciety V.  Multnomah  Co.,  169  U.  S.  421,  18  Sup.  Ct.  392, 
42  L.  Ed.  803;  1  Cooley  on  Taxation  (3d  Ed.),  272,  273; 
Kidd  i\  Alabama,  188  U.  S.  730,  23  Sup.  Ct.  401,  47  L. 
Ed.  669;  Common  Council  of  Detroit  v.  Board,  91  Mich. 
78,  51  N.  W.  787,  16  L.  R.  A.  59;  Kennmner  Case,  150 
Ala.  74,  43  South.  482;  ir.  IJ.  Telegraph  Co.  v.  State,- 
80  Ala.  278,  60  Am.  Rep.  99;  Jeff.  Co.  Sae.  Bank  v. 
Hewitt,  112  Ala.  546,  20  South.  926;  Orr.  v.  Sutton,  119 
Minn.  193, 137  N.  W.  973,  42  L.  R  .A.  (N.  S.)  U6',  State 
ex  rel.  Winona  Motor  Co.  v.  Minn.  Tar  Com.,  117  Minn. 
159,  134  N.  W,  643;  McCwiaughy  l\  Secretary  of  State, 
106  Minn.  392,  119  N.  W.  408;  State  r.  Parr,  109  Minn. 
147,  123  N.  W.  408,  134  Am.  St.  Rep.  759;  Mechanics' 
Bank  v.  Tax  Com-.,  156  App.  Div.  343,  141  N.  Y.  Supp. 
473;  Id.,  209  N.  Y.  526, 102  N.  E.  1106;  Title  Guarantee, 
etc.,  Co.  V.  Fri^enhagen,  156  App.  Div.  854,  141  N.  Y. 
Supp.  1044;  Id.,  209  X.  Y.  569,  103  N.  E.  1131;  Staples 
r.  Hast  St.  Paul  State  Bank,  122  Minn.  419,  142  N.  W. 
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721;  First  kitate  Rank  v.  Hayden,  121  Minn.  45,  140 
N.  W.  134;  Lake  Street  Rank  i\  EkMrand,  112  Minn. 
412,  128  N.  W.  455;  Mason  i\  Fichner,  120  Minn.  185, 
139  N.  W.  485;  A'o.  Ass.  Co.  v.  Detroit,  176  Mich.  80, 141 
X.  W.  909;  Raicen  r.  Moeller,  171  Mich.  548,  137  N.  W. 
245;  Economy  Fouer  Co,  \\  Daskam.  174  Mich.  402,  140 
N.  W.  466. 

The  sole  question  for  decision  in  Rarnes  v.  Moragne, 
145  Ala.  313,  41  South.  947,  was  whether  the  general 
revenue  act  of  1903,  by  repealing  the  express  provision 
for  the  taxation  of  solvent  credits,  had  the  effect  of  ex- 
empting solvent  credits  from  ad  valorem  taxes,  and  the 
conclusion  of  the  court  in  that  case  cannot  be  construed 
against  the  constitutionality  of  the  present  acts  levying 
a  tax  on  solvent  creditors. — Hooper  r.  State,  141  Ala. 
Ill,  37  South.  662;  State  v.  Sellers  &  Oriim,  151  Ala. 
557,  44  South.  548;  Cohens  v,  Viryinia,  6  Wheat.  399, 
5  L.  Ed.  257;  Southern  Ry,  v.  St.  Clair  County,  124  Ala. 
504,  27  South.  23;  Maguire  v.  Roard  of  Keren  ue,  71 
Ala,  401. 

The  readoption  of  an  act,  immediately  following  its 
construction  by  the  courts,  evinces  a  clear  intention  on 
part  of  the  Legislature  that  effect  shall  be  given  to  the 
laws;  and  the  legislative  purpose  should  not  be  an- 
nulled unless  there  is  some  constitutional  inhibition 
which  clearly  and  decisively  forbids  the  provision. — 
State  V.  Rirmirigham  Southern  R.  Co.,  62  South.  77,  82; 
State  ex  rel.  Meyer  r.  Greene,  154  Ala.  249,  46  South. 
268;  City  of  Enslcy  r.  Simpson,  166  Ala.  366,  52  South. 
61 ;  Moog  v.  Randolph,  77  Ala.  597. 

Even  if  a  classification  were  declared  unconstitutional 
which  taxes  all  credits  on  an  ad  valorem  basis,  and  ex- 
empts credits  secured  by  recorded  mortgages  from  ad 
valerom  taxation,  the  result  would  be  that  the  exemp- 
tion would  fail,  rather  than  the  system  from  which  an 
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titutionally   excepted. — State  Bank  v. 

91  Ala.  217,  8  South.  852;  Mefford  v. 

^  A%  Ala.  539,  41  South.  970;  State  v. 

.  203,  23  South.  807;  State  v.  Stonewall 

Ala.  335,  7  South.  753;  State  v,  Kidd,  125 

.,  28  South.  480;  Moog  v.  Randolph,  77  Ala.  597; 

a  Appeal,  112  Pa.  337,  4  Atl.  149;  Montgomery  v. 

xCoyal  Exchange  Assessment  Corporation,  5  Ala.  App. 

318,  59  South.  508;  Maguire  v.  Board,  71  Ala.  401 ;  Kidd 

V.  Alabama,  188  U.  S.  730,  23  Sup.  Ct.  401,  47  L.  Ed. 

669;  State  v.  Kidd,  125  Ala.  413,  28  South.  480;  Mclver 

V.  Robinson,  53  Ala.  456. 

Peecy,  Bennesss  &  Burr,  Tillman,  Bradley  &  Mor- 
row^ Richard  V.  Evans,  P.  P.  Wallrop,  and  E.  C.  Har- 
ris, for  appellee.  A.  (a)  "All  taxes  levied  on  property 
in  this  state  shall  be  assessed  in  exact  proportion  to 
the  value  of  such  property.  *  *  *"  "The  property 
of  private  corporations,  associations,  and  individuals  of 
this  state  shall  forever  be  taxed  at  the  same  rate  *  * 
*" — Constitution  of  Alabama,  sections  211  and  217. 

1.  The  Legislature  has  the  power  to  select  the  sub- 
jects of  taxation  and  constitutionally  classify  them,  but 
when  a  species  of  property  is  selected  by  the  Legislature 
for  taxation,  all  property  of  this  species  must  be  taxed 
uniformly  and  equally. — Constitution  of  Ala.  §§  211, 
217;  Barnes  v.  Moragne,  145  Ala.  313,  41  South.  947; 
W.  U.  Telegraph  Co.  v.  State,  80  Ala.  280,  60  Am.  Rep. 
99;  State  Bank  v.  Board  of  Revenue,  91  Ala.  217,  8 
South.  852.    See,  also,  authorities  cited  "(a)  6.^^ 

2.  Subject  to  the  Constitution  the  Legislature  alone 
has  the  exclusive  power  to  levy  taxes.  The  courts  have 
no  power  to  levy  taxes,  and  no  taxes  of  any  kind  can  be 
levied  upon  a  citizen  save  in  pursuance  of  a  positive 
law,  and  in  accordance  with  its  provisions. — 36  Cyc.  p. 

82—188 
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724;  State  v.  State  Board,  73  Ala  65;  Pollard  v,  Zuber^ 
65  Ala.  628;  Auditor  v.  Jackson  County,  65  Ala.  142; 
Maguire  v.  Road  Corns,,  71  Ala.  401 ;  Swann  v.  State,  77 
Ala.  548;  Neary  v.  Philadelphia,  7  Houst.  (DeL)  419,  » 
Atl.  405. 

3.  Whenever  the  Legislature  levies  a  tax  on  prop- 
erty, the  rate  must  be  in  exact  proportion  to  the  value 
of  such  property ;  and  whenever  a  tax  is  imposed  on  any 
species  of  property,  all  property  belonging  to  that  spe- 
cies must  be  taxed  at  the  same  rate. — Constitution  of 
Ala.  §§  211,  217;  37  Cyc.  p.  736;  State  Bank  v.  Board  of 
Kcrcnue,  91  Ala,  217,  8  South.  852;  W.  U.  Telegraph  Co. 
V.  State  Board,  80  Ala.  273,  60  Am.  Rep.  99;  Moog  v. 
Randolph,  77  Ala.  597,  604 ;  Barnes  v.  Moragne,  145  Ala. 
313,  41  South.  947.  See,  also,  authorities  cited  in 
"(a)  6." 

4.  Property  selected  for  taxation  is  constitutionally 
classified  only  when  the  tax  is  levied  equally  and  uni- 
formly on  all  subjects  of  the  same  class  and  kind.  See, 
also,  authorities  cited  in  "(a)  6." 

5.  A  classification  of  property  for  taxation,  to  be 
constitutional,  must  be  based  upon  natural  reasons,  and 
not  arbitrary  or  capricious  ones — upon  reasons  which 
naturally  inhere  in  the  subject-matter  so  as  to  produce 
no  distinction  between  members  of  the  same  class.  See^ 
also,  authorities  cited  in  "(a)  6." 

6.  A  statute  which  levies  an  ad  valorem  tax  on  a 
well-defined  species  of  taxable  property,  but  excepts 
therefrom  those  members  of  the  species  paying  a  nomi- 
nal privilege  tax,  is  an  arbitrary  classification,  and  in 
violation  of  the  constitutional  rule  of  uniformity,  and 
void.— Constitution  of  Alabama,  §§  211,  217;  Oooley  on 
Cons.  Lim.  (5th  Ed.)  p.  638;  37  Cyc.  pp.  736,  742,  746; 
Barnes  v.  Moragne,  145  Ala.  313,  41  South.  947;  Hooper- 
V,  State,  141  Ala.  Ill,  37  South.  662;  W.  V.  Telegraph. 
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Go.  V.  State  Board,  80  Ala.  273,  60  Am.  Rep.  99 ;  State 
Bank  v.  Board  of  Revenue,  91  Ala.  217,  8  South.  852 ; 
Mayo  V.  Stoneiadl  Ins.  Co.y  53  Ala.  570;  Phoenix  Ins, 
Co.  V.  Fire  Dept.  of  Montgomery,  117  Ala.  631,  23  South. 
843,  42  L.  R.  A.  468;  Moog  v.  Randolph,  77  Ala.  597; 
Auditor  v.  Jackson,  65  Ala.  142;  State  v.  Sellers,  151 
Ala.  557,  44  South.  548;  State  v.  Birmingham,  So.  Ry., 
62  South.  77;  City  of  Montgomery  v.  Kelly,  142  Ala.  552, 
38  South.  67,  70  L.  R.  A.  209 ;  United  New  Jersey  R.  R. 
V.  Parker,  75  N.  J.  Law,  771,  69  Atl.  239 ;  In  re  Page, 

60  Kan.  842,  58  aPc.  478,  47  L.  R.  A.  68;  Wright  v.  So. 
Bell  Telephone  Co.,  127  Ga.  227,  56  S.  E.  116 ;  Clerk  v. 
Mdher,  34  Mont.  391,  87  Pac.  272 ;  Hamilton  v.  Wilson, 

61  Kan.  511,  59  Pac.  1069,  48  L.  R.  A.  238;  State  v.  Can- 
ada Cattle  Car  Co.,  85  Minn.  459,  89  N.  W.  66 ;  Hawkej/c 
Ins.  Co.  V.  French,  109  Iowa,  585,  80  N.  W.  660;  Amer. 
Refrigerator  Trwns.  Co.  v.  Thom/is,  28  Colo.  119,  63  Pac. 
410 ;  George  Schuster  &  Co.  v.  City  of  Louisville,  124  Ky. 
189,  89  S.  W.  689;  Ad€ms  v.  Miss.  State  Bank,  75  Miss. 
701,  23  South.  395 ;  Board  of  Corns,  of  Johnson  County 
V.  Johnson,  173  Ind.  76,  89  N.  E.  590;  In  re.  Keeney's 
Estate,  1»4  N.  Y.  281,  87  N.  E.  428;  In  re.  Opinion  of 
Justices,  195  Mass.  607,  84  N.  E.  499 ;  In  re.  Opinion  of 
Justices,  76  N.  H.  588,  79  Atl.  31 ;  People  ex  rel.  Far- 
rington  v.  MenscMng,  187  N.  Y.  8,  79  N.  E.  884,  10  L. 
R.  A.  (N.  S.)  625, 10  Ann.  Cas.  101. 

7.  Invidious  exemptions  or  discriminations  are  vio- 
lative of  the  equality  right  of  the  citizens,  as  well  as  the 
Constitution.    See  authorities  cited  supra  in  "(a)  6." 

8.  To  single  out  a  jmrt  of  a  well-defined  species  of 
property  either  for  special  favors,  or  for  discrimination, 
is  in  violation  of  the  Constitution.  See  authorities  cited 
supra  in  **(a)  6." 

9.  Taxation  is  not  uniform  when  it  applies  only  to 
a  portion  of  a  well-defined  species  of  property. — Board 
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of.  Corns.  V.  Johnston,  173  Ind.  76,  89  N.  E.  594.     See 
authorities  cited  supra  in  "(a)  6." 

(b)  A  solemn  adjudication  of  a  court  of  final  jurisdic- 
tion upon  a  question  of  constitutional  law  involving  the 
rights  and  financial  interests  of  the  entire  citizenship  of 
a  state,  and  on  which  contracts  have  been  made  and 
credit  extended,  cannot  be  disturbed,  unless  for  cogent 
reasons  and  upon  the  clearest  convictions  of  error. — 
Hart  V.  Floyd,  54  Ala.  34;  Lombard  v.  Lombard,  57  Miss. 
171;  Snider  v.  Burks,  84  Ala.  53,  4  South.  225;  Morton 
V.  N.  0.  d  S.  Ry.  Co.,  79  Atl.  616. 

1.  The  rule  of  stare  decisis  applies  with  peculiar 
force  to  decisions  affecting  taxation. — Welch  v.  City  of 
Boston,  211  Mass.  178,  97  N.  E.  893;  Commonwealth  v. 
Natn  Oil  Co.,  157  Pa.  516,  27  Atl.  374.  See  authorities 
supra  in  "(b)." 

2.  The  rule  of  stare  decisis  applies  with  the  greatest 
force  to  constitutional  questions,  because  of  their  ex- 
treme importance. — Bogardv.  State,  (Tex.  Or.  App.)  55 
S.  W.  494;  State  v.  Frear,  142  Wis.  320, 125  N.  W.  961, 
20  Ann.  Cas.  633;  In  re.  City  of  Seattle,  62  Wash.  218, 
113  Pac.  762;  Amoskeag  Mfg.  Co.  v.  Goodale,  62  N.  H. 
66;  Commomjoealth  v.  Nafl  Oil  Co.,  157  Pa.  516,  27 
Atl.  374;  Moore  M.  C.  Co.  v.  Indianapolis  N.  C.  &  T.  Ry. 
Co.,  179  Ind.  356,  101  N.  E.  296,  44  L.  R  A.  (N.  8.) 
816. 

3.  The  rule  of  stare  decisis  obtains,  although  the 
court  may  be  of  the  opinion  that  a  former  decision  is 
founded  upon  an  erroneous  principle — 11  Oyc.  p.  755. 

B.  (a)  When  a  statute  provides  a  comprehensive 
scheme  of  taxation  and  the  parts  are  interdependent, 
the  whole  statute  must  fail  if  one  provision  is  unconsti- 
tutional.—36  Cyc.  p.  982 ;  Williams  v.  Park,  72  N.  H. 
305,  56  Atl.  463,  64  L.  R.  A.  33;  Angell  v.  Cass  Co.,  11 
N.  D.  265,  91  N.  W.  74;  Pollock  v.  F.  L.  &  T.  Co.,  158 
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U.  S.  601,  15  Sup.  Ct.  912,  39  L.  Ed.  1108;  Camphell  v. 
Bryant,  104  Vau  509,  52  S.  E.  638. 

(b)  A  proviso  in  a  statute  is  a  limitation  or  exception 
to  a  grant  made  or  authority  conferred,  the  effect  of 
which  is  to  declare  that  the  one  shall  not  operate,  or  the 
other  be  exercised,  unless  in  the  case  provided.  It  is 
generally  intended  to  restrain  the  enacting  clause  and 
to  except  something  which  would  otherwise  have  been 
within  it.— 36  Cyc.  p.  1161 ;  Carroll  v.  State,  58  Ala,  396 ; 
Ex  parte  Lush,  82  Ala.  519,  2  South.  140;  Pearce  v. 
Bank  of  Mobile,  33  Ala.  693. 

(c)  An  exception  in  a  statute  differs  from  a  proviso, 
in  that  the  exception  excepts  something  absolutely  from 
the  operation  of  the  statute  by  express  words  in  the  en- 
acting clause. — ^36  Cyc.  pp.  11,  63,  64  (cases  cited  sub- 
division 66) ;  Camphell  v.  Jackman,  140  Iowa,  475,  118 
N.  W.  755,  27  L.  B.  A.  (N.  S.)  288;  Rmc^^ll  v.  Janrrin, 
151  N.  Y.  60,  45  N.  E.  398;  Pabst  Brewing  Co.  v.  Mil- 
tcaukee,  148  Wis.  582, 133  N.  W.  1112. 

(d)  The  re-enactment  of  a  portion  of  an  act  in  the 
language  contained  in  the  previous  enactment,  which 
language  had  previously  been  construed  by  the  highest 
court  of  jurisdiction,  operates  as  an  adoption  by  the 
I^egislature  of  the  construction  theretofore  imposed  by 
the  court  on  the  language  re-enacted. 

(e)  Where  a  statute  has  l)een  construed  by  the  high- 
est court  of  jurisdiction,  and  the  construction  placed 
upon  the  statute  by  such  court  has  been  generally  acqui- 
esced in  by  the  executive  officers  of  the  state,  the  legal 
profession,  and  the  people  for  many  years,  and  millions 
of  dollars  have  been  invested  on  the  faith  of  such  con- 
struction by  the  court  and  the  acquiescence  of  the  exec- 
utive officers,  such  construction  becomes  a  rule  of  prop- 
erty.— 36  Cyc.  pp.  1139,  1140;  ifusf/rorr  v.  Baltimore  d 
Ohio,  111  Md.  629,  75  Atl.  249;  f^tate  r.  Harris.  51  La. 
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Ann.  1105,  26  South.  63;  State  v\  Nashville  B.  B.  C,  127 
Tenn.  292,  1&4  S.  W.  1154,  Ann.  aCs.  1914B,  1243; 
Yan  Veen  r.  Graham  County,  13  Ariz.  167, 108  Pac.  252 ; 
United  States  v.  A.  G.  S.  R.  R.  Co.,  142  U.  S.  615,  12 
Sup.  Ct.  306,  35  L.  Ed.  1134;  Hovrell  v.  State,  71  Ga. 
224,  51  Am.  Bep.  262. 

C.  (a)  The  situs  for  taxation  of  solvent  credits  of  a 
foreign  corporation  is  at  the  domicile  of  the  corpora- 
tion, unless  otherwise  fixed  by  statute. — 37  Cyc.  745, 801- 
806,  955;  Boyd  v.  Selma,  96  Ala,  144,  11  South.  393,  16 
L.  R.  A.  729;  State  v.  Kidd,  125  Ala,  413,  28  South.  480; 
Common  Council  of  Detroit  r.  Board,  91  Mich.  78,  51 
N.  W.  787,  16  L.  R.  A.  59;  New  Orleans  v.  StempeL  175 
U.  S.  309,  20  Sup.  Ct.  110,  44  L.  Ed.  17^,  Laura  Wheeler 
V.  Wm.  Sohmcr,  233  U,  S.  434,  34  Sup.  Ct.  607;  58  L. 

Ed. ;  Walker  v.  Jack,  88  Fed.  576,  31  C.  O.  A.  462; 

Board  of  Councilmen  v.  Fidelity  T.  d  S.  Co.,  Ill  Ky. 
667,  64  S.  W.  470;  note,  62  Am.  St.  Rep.  430;  Life  Ins. 
Co,  V.  New  Orleans,  205  U.  S.  395,  27  Sup.  Ct.  499,  51 
L.  Ed.  853;  Liverpool  Ins.  Co.  v.  Orleans  Assessors,  221 
U.  S.  346,  31  Sup.  Ct.  550,  55  L.  Ed.  762. 

(b)  The  situs  of  a  debt  for  the  purpose  of  garnish- 
ment is  at  the  domicile  of  the  creditor. — L.  d  N.  R.  R. 
Co.  V.  Dooley,  78  Ala.  525;  A.  G.  S.  R.  R.  Co.  v.  Chum- 
ley,  92  Ala.  317,  9  South.  286;  L.  rf  Y.  7?.  R.  Co.  v.  Nash, 
118  Ala.  477,  23  South.  825,  41  L.  R.  A.  331,  72  Am.  St. 
Rep.  181 ;  L.  &  N.  R.  R.  Co.  v.  Stciner  d-  Lohman,  128 
Ala.  355,  30  South.  741;  Shuttleirorth  v.  Marx,  159  Ala. 
418,  49  South.  83 ;  Planters'  Chemical  d  Oil  Co.  v.  Waller 
d  Co.,  160  Ala.  217,  49  South.  89,  135  Am.  St.  Rep.  93. 

DB  GRAFFENRIED,  J. — We  preface  this  opinion 
with  the  following  excerpt  from  Ex  parte  Bozeman,  183 
Ala.  91,  63  South.  201 :  "It  is  one  of  the  cardinal  rules 
governing  the  construction  of  statutes  that,  when  the 
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question  as  to  whether  a  particular  statute  is  or  is  not 
constitutional  is  reasonably  in  doubt,  then  the  doubt 
should  be  resolved  in  favor  of  the  constitutionality  of 
the  act. — Louejoy  v.  City  of  Montgotnery,  61  South. 
597;  State  ex  rel.  City  of  Mobile  v.  Board,  etc.,  Commis- 
sioners, 180  Ala,  489,  61  South.  368.  The  reason 
for  the  above  rule  is  that  the  Legislature  which 
passed  the  act  is  presumed  to  have  sat  in  judgment, 
while  the  act  was  before  it  upon  the  question  as  to 
whether  the  Legislature  possessed  the  constitutional 
power  to  make  such  a  law.  That  body  passed  the  act,  the 
law  presumes  that  the  judgment  of  the  Legislature  was 
that  the  act  was  constitutional.  This  judgment  of  the 
Legislature,  while  not  conclusive  upon  the  courts,  is  en- 
titled to,  and  under  the  above  rule  must  receive,  great 
weight  at  the  hands  of  the  courts.  It  is  a  solemn  thing 
for  a  court  to  strike  down  a  statute,  and,  when  it  does 
so,  its  reason  therefor  should  be  clear  and  strong  and 
should  lead  to  the  irresistible  conclusion  that  the  act 
is  invalid." 

In  the  case  of  Davis  v.  State,  68  Ala.  58,  44  Am.  Rep. 
128,  tJbis  court  said:  "The  Legislature  has  a  power 
which  is  so  transcendent  that  it  cannot  be  confined  with- 
in any  bounds,  either  for  causes  or  persons,  except  such 
as  are  written  in  the  oi^anic  law." 

I>om  the  case  of  State  v.  Board  of  Revenue  and  Road 
Commissioners,  180  Ala.  489,  61  South.  368,  we  quote 
the  following:  "He  who  assails  a  statute  on  tlie  ground 
that  it  is  unconstitutional  assumes  the  burden  of  vindi- 
cating his  position  beyond  a  reasonable  doubt." 

We  refer  to  the  above  cases  for  the  purpose  of  direct- 
ing attention  to  the  fact  that  this  court  has  at  all  times 
refused  to  exercise  itself  about  the  policy  or  wisdom  of 
a  statute  so  long  as  it  rests  within  the  scope  of  legisla- 
tive authority  under  the  state  and  federal  Constitu- 
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tion8^  and  that,  when  a  statute  is  attacked  upon  coDsti- 
tutional  grounds,  all  reasonable  intendments  will  be 
resolved  in  favor  of  its  validity. — State  ex  rel.  Meyer 
V.  Greene,  154  Ala.  254,  46  South.  2(\8;  State  v.  Board  of 
Revenue  and  Road  Commissioners,  supra, 

1.  Section  211  of  the  Constitution  of  the  state  is  as 
follows :  "All  taxes  levied  on  property  in  this  state  shall 
be  assessed  in  exact  proportion  to  the  value  of  such  prop- 
erty, but  no  tax  shall  be  assessed  upon  any  debt  for  rent 
or  hire  of  real  or  personal  property,  while  owned  by  the 
landlord  or  hirer  during  the  current  year  of  such  rental 
or  hire,  if  such  real  or  personal  property  be  assessed  at 
its  full  value." 

Section  217  of  the  Constitution  provides  that :  '*The 
property  of  private  corporations,  associations,  and  indi- 
viduals of  this  state  shall  forever  be  taxed  at  the  same 
rate,"  etc. 

The  present  revenue  law  retjuires,  as  the  prereiiuisite 
to  the  recordation  in  the  probate  office  of  a  mortgage, 
deed  of  trust,  or  written  contract  of  conditional  sale, 
the  preyaraent  of  a  privilege  tax  of  15  cents  for  each 
f  100  or  fraction  thereof  of  indebtedness  secured  by  such 
mortgage,  deed  of  trust,  or  written  contract  of  condi- 
tional sale,  and  then  declares  that  there  shall  Ije  no  ad 
valorem  tax  collected  upon  any  su(*h  instrument,  or  the 
debt  secured  thereby,  which  shall  have  paid  said  privi- 
lege tax.  The  revenue  bill,  however,  levies  an  ad  valorem 
tax  upon  "all  money  lent,  solvent  credits,  or  credits  of 
value  except  such  as  are  secured  by  mortgage,  deed  of 
trust,  or  written  contract  of  conditional  sale,  upon  which 
a  tax  imposed  by  law  has  been  paid." 

It  is  contended  by  appellee,  and  the  trial  court  so 
held,  that  the  Legislature  has  not  the  authority,  under 
the  above-quoted  constitutional  provisions,  to  impose 
an  ad  valorem  tax  upon  "all  money  lent,  solvent  credits, 
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and  credits  of  value,"  and  lawfully  exempt  from  suck 
ad  valorem  tax  "money  lent,  solvent  credits,  and  credits 
of  value,"  when  secured  by  a  recorded  mortgage,  deed 
of  trust,  or  written  contract  of  conditional  sale.  The 
proposition  which  appellee  announces  on  this  subject 
was  succinctly  stated  in  a  dictum  in  Barnes  r.  Morof/ne^ 
145  Ala.  313,  41  South.  947,  and  which  is  in  the  follow- 
ing language :  "It  will  not  be  doubted  that  the  Legisla- 
ture in  the  exercise  of  its  authority  or  power  to  classify 
the  subjects  of  taxation,  may  exempt  'all  moneyed  capi- 
tal (that  is,  money  lent,  solvent  credits,  and  other  credits 
of  value) ,  from  an  ad  valorem  tax.  These  subjects  may 
be  well  classified  as  one,  but  it  would  be  an  arbitrary  and 
unjust  classification  to  subject  that  species  of  solvent 
credits  which  are  not  secured  by  recorded  instruments 
to  a  property  tax  and  exempt  those  secured  by  recorded 
instruments.  This,  in  our  opinion,  as  said  above,  can- 
not be  constitutionally  done." 

It  is  undoubtedly  true  that  a  debt  secured  by  a  mort- 
gage is  a  credit.  If  it  is  owing  by  a  solvent  party  or  is 
fully  secured,  it  is  a  solvent  credit.  Such  a  solvent  credit 
IS  clearly  within  the  general  definition  of  "solvent  cred- 
its," just  as  a  horse  is  within  the  general  definition  of 
the  word  "animal."  There  is,  however,  a  distinct  line  of 
cleavage  between  debts  which  are  secured  by  mortgages 
and  debts  which  are  not  so  secured.  There  is  also  a  dis- 
tinct line  of  cleavage  between  debts  which  are  se(*nred  by 
recorded  mortgages  and  those  which  are  not  so  secured. 
The  law  recognizes  the  difference  between  debts  which 
are  evidenced  by  negotiable  instruments  and  those  which 
are  not;  those  which  are  evidenced  by  accounts  stated 
and  those  which  are  not;  those  which  are  evidenced  by 
a  writing  and  those  which  rest  in  parol.  The  term 
"solvent  credits"  is  broad  enough  to  cover  debts  which 
are  secured  and  those  which  are  unsecured ;  debts  which 
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are  negotiable  and  those  which  are  non-negotiable;  debts 
\\'hieh  are  evidenced  by  writings  and  those  which  rest  in 
parol.  In  other  words,  this  term  is  broad  enough  to 
cover  all  solvent  choses  in  action ;  and  yet  we  know  that 
embraced  within  this  broad  term  are  instruments  of 
many  distinct  classes,  and  that  there  are  many  text- 
l)Ooks  written  by  eminent  law  writers  which  are  devoted 
exclusively  to  an  eludication  of  the  laws  which  govern 
the  distinct  classes  to  which  such  instruments  belong. 
There  are  volumes  which  are  devoted  exclusively  to  the 
discussion  of  the  laws  referable  to  negotiable  instru- 
ments, volumes  which  are  devoted  to  the  discussion  of 
the  laws  referable  to  mortgages,  and  volumes  to  the  dis- 
cussion of  the  laws  pertaining  to  the  general  subject  of 
bills  and  notes.  Debts  secured  by  recorded  mortgages, 
deeds  of  trust,  and  written  contracts  of  conditional  sale 
are  necessarily  in  a  class  to  themselves.  The  recordation 
of  the  instruments  securing  them  places  them  in  that 
class.  Indeed,  many  of  the  decisions  of  courts  of  last 
resort  and  many  of  the  statutes  of  our  various  states 
are  devoted  exclusively  to  declaring  the  rights,  privi- 
leges and  liabilities  of  the  holders  of  this  class  of  securi- 
ties. 

2.  We  have  nothing  to  do,  as  we  have  already  said, 
with  the  wisdom  or  policy  of  the  Legislature  in  passing 
this  law.  Money  is  a  bird  of  passage,  and  it  usually 
finds  a  resting  place  at  those  points  where  it  feels  as- 
sured of  safety.  The  unpopularity  of  the  tax  gatherer 
is  proverbial,  and  the  disposition  to  regard  taxes  as  a 
burden  is  inherent.  The  efforts  of  the  state  to  attract 
foreign  capital  find  expression  in  many  of  our  statutes, 
and  it  may  be  that  the  Legislature,  for  the  purpose  of 
inducing  the  holders  of  such  capital  to  readily  lend  their 
money  to  such  of  our  citizens  as  desire  it  and  to  induce 
those  of  our  citizens  who  have  been  accustomed  to  adopt 
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methods  of  escaping  taxation  to  place  their  money  in 
the  hands  of  those  who  are  willing  to  use  it  in  their  busi- 
ness, adopted  this  privilege  tax  with  its  accompanying 
exemption  in  subservience  to  a  wise  public  policy.  In- 
deed, the  history  of  the  state,  since  the  adoption  of  the 
statute,  has  indicated  that  the  reasons  which  actuated 
the  Legislature  in  adopting  the  act  were  good  and  suflPi- 
cient  .  To  use  the  language  of  the  Supreme  Court  of 
Minnesota : 

**It  is  a  notorious  fact  that  the  owners  of  securities  in 
the  form  of  bonds  and  notes  have  not  been  in  the  habit 
of  paying  their  proportionate  share  of  the  taxes.  This 
has  l)een  due  in  a  measure  to  the  ease  with  which  the 
existence  of  such  property  can  be  concealed  from  the 
tax  ofiFicials.  But  when  the  owner  of  a  note  takes  a 
mortgage  on  real  estate  as  security,  and  places  it  upon 
the  public  records,  he  exposes  his  ownership — at  least, 
his  obstensible  ownership — and  enables  the  assessor  to 
reach  him.  The  perfect  security  aflForded  by  a  good  real 
estate  mortgage  makes  it  necessary  for  the  owner  to  ac- 
cept a  low  rate  of  interest,  and  the  adequate  net  re- 
turns, after  paying  taxes  in  the  ordinary  way,  often  re- 
sult in  practical  confiscation.  The  owner  is  thus  tempt- 
ed to  seek  some  devious  method  for  escaping  taxation,  in 
order  that  he  may  be  on  an  equality  with  the  owner  of 
an  unsecured  note  or  bond,  w^hich  rests  undiscovered  in 
a  safety  deposit  vault.  The  mortgage  is  therefore  taken 
in  the  name  of  a  non-resident,  or  the  money  is  sent  to 
another  state,  and  there  loaned  in  the  name  of  the  true 
owner.  Experience  has  shown  that  it  is  very  difficult, 
if  not  impossible,  to  fairly  and  successfully  tax  this  kind 
of  property  under  the  system  ordinarly  applied  to  per- 
sonal property.  This  practical  difficulty  alone  fur- 
nishes a  basis  for  a  classification,  and  justifies  the  l^egis- 
lature  in  devising  a  special  method  for  the  taxation  of 
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the  subjects  of  that  class.  To  a  certain  extent  the  method 
provided  in  the  statute  under  consideration  recognizes 
the  justice  of  the  claim  that  taxing  mortgages  according 
to  the  ordinary  methods  results  in  inequality  and  injus- 
tice, and  constitutes  a  constant  temptation  to  fraud, 
whereby  the  honest  and  the  innocent  are  made  to  suflFer. 
By  requiring  a  r^stration  tax,  every  mortgage  security 
pays  a  moderate  tax,  and  this,  in  the  judgment  of  the 
Legislature,  is  preferable  to  the  certain  uncertainties  of 
the  old  system." — Mutual,  etc.,  Co.  v.  Martin,  Co.,  116 
N.  W.  572,  573,  574. 

3.  Recorded  mortgages,  deeds  of  trust,  and  \\Titten 
contracts  evidencing  conditional  sales  are  exempt  from 
taxation  in  the  state.  These  instruments  are  required 
to  pay  for  the  privilege  of  being  recorded,  and  they  can- 
not be  recorded  without  paying  for  the  privilege.  That 
the  state  has  the  right  to  exact  this  toll  for  the  privil^^e 
is  questioned  by  no  one.  That  the  state  has  the  right  to 
exempt  all  property  of  a  i>articular  kind  from  taxation 
is  a  proposition  which  is  too  firmly  fixed  in  the  juris- 
prudence of  the  state  to  now  admit  of  question.  What 
our  Constitution  requires  is  that :  "Whenever  the  Leg- 
islature levies  a  tax  on  property,  the  rate  must  be  in  ex- 
act proportion  to  the  value  of  such  property ;  and  that, 
if  a  tax  is  imposed  on  any  species  of  property,  all  prop- 
erty belonging  to  that  species  must  be  taxed  at  the  same 
rate,  whether  it  belongs  to  an  individual,  an  association 
of  persons,  or  to  a  private  corporation." — State  Bank  r. 
Board  of  Revenue,  91  Ala.  217,  8  South.  852. 

"The  purpose  and  scope  of  this  constitutional  limita- 
tion upon  the  taxing  power  has  been  frequently  consid- 
ered by  this  court,  and  the  substance  of  our  decisions  is 
-  that  it  was  designed  to  secure  uniformity  and  equality  by 
the  enforcement  of  an  ad  valorem  system  of  taxation  and 
to  prohibit  arbitrary  or  capricious  modes  of  taxation 
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without  regard  to  value. — Moog  v.  Rwndolph,  77  Ala. 
597,  602;  W.  V,  Telegrwph  Co.  v,  State  Board,  etc.,  80 
Ala,  273,  275,  60  Am.  Rep.  99 ;  Assessment  Board  t?.  A. 
&  G.  R.  R.  Co.,  59  Ala.  551 ;  Mayor  of  Mobile  v.  Stone- 
wall Insurance  Co,,  53  Ala.  570.  This  does  not  mean 
that  all  property  must  be  taxed. — Moog  v,  Rcmdolph, 
supra;  State  Bank  v.  Board  of  Revemte,  91  Ala.  217, 
223,  8  South.  852.  Nor  does  it  prohibit  exemptions  from 
taxation  or  such  classification  of  property  as  are  not 
purely  arbitrary,  capricious,  or  without  the  semblance  of 
reason." — State  v.  Birmingham  Southern  R.  R,  Co.,  182 
Ala.  475,  62  South  77. 

"The  paramount  difficulty  is  as  to  when  the  courts 
can  properly  interpose  to  declare  a  statute  void,  because 
of  its  taxing  a  particular  class  of  property,  upon  a 
principle  which  seems  to  violate  the  rule  of  relative  uni- 
formity designed  by  the  Constitution.  ^It  is  only  when 
statutes  are  passed,'  says  Bigelow,  C.  J.,  in  Common,- 
iceulth  V.  Savings  Bank,  5  Allen  [Mass.]  436,  %hich 
impose  taxes  on  false  and  unjust  principles,  or  operate 
to  produce  gross  inequality,  so  that  they  cannot  be 
deemed,  in  any  just  sense,  proportional  in  their  effect  on 
those  who  are  to  bear  the  public  charges,  that  courts  can 
interpose  and  arrest  the  course  of  legislation  by  declar- 
ing such  enactments  void.'  This  proposition,  in  my 
opinion,  is  correct,  in  a  modified  sense;  but  there  can 
be  no  excuse  for  the  interference  of  the  courts,  unless 
this  inequality —  whether  manifest  by  a  system  of  ex- 
emptions or  classifications — is  not  only  oppressive  in  ' 
its  operation,  but  is  so  glaring  as  that  it  can  be  judicial- 
ly declared  to  be  founded  on  arbitrary  and  capricious 
principles,  without  the  just  semblance  of  reason.  In 
such  a  case,  the  system  would  cease  to  be  taxation,  and 
become  governmental  spoliation,  thus  trespassing  on  the 
boundary  line  of  eminent  domain,  which  is  a  right  that 
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cannot  be  exercised  under  the  provisions  of  our  Consti- 
tution, without  first  paying  to  the  citizen  a  just  com- 
pensation for  his  property  taken  by  the  state. — New  Or- 
leans &  Selma  R.  R.  Co.  v.  JoneSy  68  Ala.  48.  No  law 
can  be  upheld  which  carries  on  its  face  the  patent  fact 
that  its  intention  was  confiscation  under  the  guise  of 
taxation. — Oooley  on  Tax.  128.  Where  the  precise  line 
of  distinction  exists,  is  often  a  question  of  great  com- 
plexity and  of  difficult  solution.  Neither  any  fixed 
rule  of  reason  nor  the  authorities  furnish  us  any  definite 
or  clearly  defined  principle  upon  which  to  settle  an  accu- 
rate rule  for  all  cases. — S.  &  N.  Railroad  Co.  v.  Morris, 
65  Ala,  193;  State  v.  Indianapolis,  69  Ind.  375,  35  Ajn. 
Rep.  223;  Knon-iton  v.  Supervisors,  9  Wis.  410;  Bur- 
roughs on  Tax.  p.  32,  §  34;  Wells  v.  City  of  Weston, 
22  Me.  385,  66  Am.  Dec.  627;  State  v.  Fosdick,  21  La. 
Ann.  434;  In  Matter  of  Totcn  of  Flathush,  60  N.  Y.  398; 
State  V.  Offden,  10  La.  Ann.  402.  Subject  to  the  above 
limitation,  I  do  not  see  how  the  courts  can  circumscribe 
the  legislative  power  to  select  the  proper  subjects  of  tax- 
ation, and  to  classify  them  upon  principles  which  to 
them  seem  just.  There  must,  of  necessity,  be  left  a  lib- 
eral scope  for  the  free  exercise  of  this  presumably  wise 
discretion.  It  is  said  by  Judge  Cooley,  in  his  work  on 
Constitutional  Limitations :  *The  constitutional  require- 
ment of  equality  and  uniformity  only  extends  to  such 
subjects  of  taxation  as  the  Legislature  shall  determine 
to  be  properly  subject  to  the  burden.  The  power  to  de- 
termine the  persons  and  the  objects  to  be  taxed  is  trusted 
exclusively  to  the  legislative  department;  but  over  all 
these  objects  the  burden  must  be  spread,  or  it  will  be 
unequal  and  unlawful  as  to  such  As  are  selected  to  make 
the  payment.'— Coooley,  Const.  Lim.  (5th  Ed.)  p.  638 
(515)."— Jlfooflr  V.  Randolph,  77  Ala,  597,  603.  604. 

It  seems  unnecessary  for  us  to  pursue  this  subject 
further.     It  seems  plain  that  this  statute  is  constitu- 


Digitized  by  VjOOQ iC 


188.]  OF  ALABAMA  511 

[The  State  v.  Alabama  Fuel  &  Iron  Co.] 

tional.  To  use  the  language  of  the  Supreme  Court  of 
the  United  States  in  Farmers^  &  Mechanics^  Savings 
Bank  v.  State  of  Minnesota,  232  U.  S.  516,  34  Sup. 

Ct.  354,  58  L.  Ed. :    "In  lieu  of  further  discussion 

we  refer  to  the  oft-quoted  language  employed  by  Mr. 
Justice  Bradley,  speaking  for  the  Supreme  Court  of  the 
United  States  in  BeWs  Gap  R.  Go.  v.  Penn.,  134  U.  S. 
232,  237,  10  Sup.  Ct  533,  33  L.  E.  892,  895." 

And,  we  cite,  in  support  of  the  above  conclusion,  the 
following  cases  to  which  our  attention  has  been  called  in 
briefs  of  counsel  for  appellant:  Mich.  Gent.  R.  R.  Go.  v. 
Potoers,  201  U.  S.  245,  26  Sup.  Ct.  459,  50  L.  Ed.  744; 
N.  Y.  ex  rel.  Hatch  v.  Reardon,  204  U.  S.  152,  27  Sup. 
Ct.  188,  51  L.  Ed.  415,  9  Ann.  Cas.  736;  Louisa  Kidd, 
as  Ex'x,  V.  State  of  Alabama,  188  U.  S.  730,  23  Sup.  Ct. 
401,  47  L.  Ed.  669. 

4.  While  the  Legislature,  in  the  exercise  of  that  rea- 
sonable latitude  with  respect  to  the  classification  of 
properties  for  taxation,  and  in  the  exercise  of  its  reason- 
able powers  of  exempting  properties  from  taxation — 
powers  which  all  well-considered  cases  concede  it  to  pos-  ■ 
sess — ^had  the  undoubted  right  to  require  a  privilege  tar 
of  all  mortgages,  deeds  of  trust,  and  written  evidences 
of  contracts  of  conditional  sales,  for  their  recordation^ 
and  to  exempt  such  recorded  instruments  from  an  ad 
valorem  tax,  the  imposition  by  the  Legislature  of  an  ad 
valorem  tax  upon  all  solvent  credits  not  included  in  the 
above  classification  was  not  only  not  discriminatory, 
but  it  was,  in  fact,  an  effort  on  the  part  of  the  Legisla- 
ture to  meet  the  letter  and  the  spirit  of  our  Constitu- 
tion, which  intends,  in  so  far  as  a  healthy  policy  will 
permit,  equality  in  taxation.  Success  in  business  is  not 
the  usual  attainment  of  the  average  man.  While  human 
progress,  the  success  of  commercial  and  industrial  enter- 
prises, the  moral  and  intellectual  development  of  man- 
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kind^  and  the  constant  trend  of  human  effort  towards 
the  attainment  of  the  high  purposes  of  the  future  are 
largely  dependent  upon  the  activities  and  intelligence  of 
the  average  man,  history  indicates  that  success  in  busi- 
ness will  probably  not  come  to  him.  The  property  of  the 
average  man  is  open  to  the  eyes  of  him  who  gathers  taxes 
for  the  state.  If  he  is  a  farmer,  his  fortunte  consists  in 
his  lands,  his  animals,  and  his  farming  utensils.  If  he 
Is  a  merchant,  it  consists  in  his  home  and  In  the  con- 
tents of  his  modest  stora  It  would  seem,  therefore,  in 
justice  to  this,  the  great  predominating  class  in  the 
state,  that  those  who  are  so  highly  favored  as  to  possess 
solvent  credits,  not  covered  by  some  classification  which, 
out  of  respect  to  a  policy  which  the  Legislature  has 
deemed  wise  and  just,  entitles  them  to  exemption  from 
taxation,  should  be  required  to  discover  them  to  those 
who  assess  taxes  for  the  state  and  to  pay  an  ad  valorem 
tax  on  them.  The  law  is  the  exponent  of  a  square  deal, 
and,  in  requiring  such  solvent  credits  to  be  listed  for 
taxation,  the  Legislature  has  simply  responded  to  the 
demand  which  the  doctrine  of  "the  equality  of  burden" 
placed  upon  it.  This  act  was  a  legislative  effort  to  meet 
the  letter  and  the  spirit  of  the  Constitution,  which  the 
appellee,  in  this  proceeding,  claims  was  violated. 

5.  There  is  one  case  in  our  reports  (Barnes  v.  Mo- 
ragne,  145  Ala.  313,  41  South.  947),  and  to  which  we 
have  already  referred,  which  contains  expressions  which 
are  in  direct  conflict  with  the  views  above  expressed. 

In  Hooper  v.  State,  141  Ala.  Ill,  37  South.  662,  this 
court,  speaking  through  Haralson,  J.,  said:  "By  the 
act  of  March  3,  1903,  To  provide  for  the  revenue  of 
the  state'  (Acts  1903,  p.  184) ,  said  last-named  act  amend- 
ed said  subdivision  7  of  section  3911  by  providing  for 
what  is*  termed  ^privilege  taxes'  on  mortgages,  deeds  of 
trust,  or  instruments  in  the  nature  of  a  mortgage,  to 
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secure  the  payment  of  any  debt,  and  made  no  reference 
to  taxation  of  solvent  credits  (Acts  1903,  p.  227).  Said 
subdivision  was  omitted  and  thereby  repealed." 

A  careful  examination  of  the  opinion  in  Hooper  v. 
State,  supra,  will  show  that  this  court,  in  that  case  ex- 
pressly declared  that  for  the  tax  year  commencing  on 
October  1, 1903,  and  ending  on  September  30, 1904,  there 
was  no  law  in  this  state  authorizing  the  assessment  of 
"all  money  lent,  solvent  credits,  or  credits  of  value, 
except  as  are  secured  by  mortgage,  deed  of  trust,  or  writ- 
ten.contract  of  conditional  sale,  upon  which  a  tax  im- 
posed by  law  has  been  paid.''  The  assessment  of  the 
solvent  credit  which  this  court  had  under  considera- 
tion in  Barnes  i\  Moraifnc,  supra,  is  shown  by  the  sum- 
mary of  the  facts  set  out  by  the  reporter  and  by  the 
original  record  on  file  in  tliis  court  to  have  been  made  - 
during  a  period  when  this  state  levied  no  ad  valorem 
taxes  upon  solvent  credits,  and  when  it  had  no  law 
authorizing  such  an  assessment.  The  statement  of  the 
court  in  Barnes  i\  Moragne,  supra,  that  the  act  which  we 
now  have  under  consideration  Avas  unconstitutional  was 
a  gratuity  and  is,  of  course,  to  be  treated  as  mere  dictum.  . 
The  opinion  in  Barnes  r.  Morar/nc,  supra,  cannot  be  ac-  • 
cepted  as  an  authoritative  declaration  by  this  court  upon 
the  question  in  hand,  and,  while  it  may  have  been  calcu- 
lated to  mislead,  the  decision  does  not  fall  within  the 
protection  of  the  doctrine  of  stare  decisis.  There  was 
no  necessity  or  occasion  for  a  decision  of  the  question 
(the  question  was  not  presented  by  the  facts),  and  for 
that  reason  the  opinion  on  the  point  under  discussion 
was  not  a  decision  by  this  court,  within  the  meaning 
of  the  doctrine  of  stare  decisis. — In  re.  Woodruff,  96 
Fed.  317,  321. 

6.     This  opinion  has  been  prepared  after  the  deter- 
mination of  this  case  by  the  full  court.     The  case  has 
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been  painstakingly  and  carefully  briefed  by  counsel  on 
both  sides.  We  have  not  undertaken  in  this  opinion 
to  review  or  to  cite  the  numerous  authorities  to  which 
counsel  have  referred  us.  To  do  so  would  unduly  length- 
en an  opinion  which  has  been  arrived  at  after  the  most 
careful  consideration  by  the  whole  court  of  the  cases 
to  which  we  have  been  referred  and  which  shed  light 
upon  the  questions  which  we  have  above  discussed. 
These  authorities  will  be  perpetuated  by  the  reporter, 
and  a  candid  examination  of  them  will,  we  think,  dem- 
onstrate, beyond  doubt,  the  integrity  of  our  position. 

This  opinion  is  written  simply  for  the  purpose  (with- 
out needless  review  or  citation  of  authorities)  of  stating 
in  a  plain  way  the  law,  to  the  end  that  our  officers  and 
people  may  no  longer  be  in  doubt  as  to  the  obligations 
of  the  taxpayer  to  the  state. 

The  rulings  of  the  trial  court  were  not  in  accordance 
with  the  above  views,  and  the  judgment  of  the  trial 
court  is  therefore  reversed,  and  the  cause  is  remanded 
to  the  trial  court  for  further  proceedings  in  accordance 
with  the  views  above  expressed. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept ANDERSON;,  C.  J.,  who  dissents. 


The  State  v.  Tennessee  Coal,  Iron  &  Railway 
Company. 

Assessment  of  Back  Tuxes. 

(Decided  July  25,  1914.    66  South.  178.) 

Taxation;  Foreign  Corporation;  Reincorporation. — Where  a  for- 
eign corporation  having  established  a  business  in  Alabama,  was  vested 
by  an  Act  with  all  the  rights,  powers  and  privileges  conferred  by  the 
general  laws  on  domestic  corporations,  with  full  power  to  continue 
its  business  in  Alabama  as  though  it  was  a  domestic  corporation,  the 
company  thereby   became  a  domestic  corporation,  for  the  purposes 
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of  taxation  at  least,  and  moneys  and  credits  payable  to  It  through  its 
Alabama  general  office  were  subject  to  ad  valorem  taxation  as  money 
lent,  solvent  credits  and  credits  of  value  arising  from  business  done 
within  this  state. 

(Anderson,  C.  J.,  dissenting.) 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  AV.  Ferguson^  H.  A. 
Sharpb,  John  H.  Miller,  and  John  C.  Pugh. 

Action  by  the  State  against  the  Tennessee  Coal,  Iron 
&  Railroad  (^ompany.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed  and  remanded. 

The  following  is  Act  No.  196,  Acts  1892-93,  p.  454, 
conferring  certain  rights  on  the  Tennessee  Coal,  Iron  & 
Railroad  Company,  a  foreign  corporation  within  the 
state,  referred  to  in  the  opinion : 

"An  act  relating  to  the  Tennessee  Coal,  Iron  and  Rail- 
road Company,  and  to  confer  certain  rights  and 
powers  on  said  company. 

"Section  1.  Be  it  enacted  by  the  General  Assembly 
of  Alabama,  that  the  Tennessee  Coal,  Iron  and  Railroad 
Company,  a  corporation  doing  business  in  this  state,  but 
created  by  and  existing  under  the  laws  of  the  state  of 
Tennessee,  is  hereby  vested  with,  and  after  the  passage 
of  this  act,  shall  have,  possess  and  enjoy  all  of  the 
rights,  powers,  privileges,  franchises  and  immunities, 
which  are  now  or  hereafter  may  be  conferred  by  the 
general  laws  of  the  state  of  Alabama,  in  corporations  or- 
ganized under  the  general  laws  of  the  state  of  Alabama, 
for  mining,  manufacturing  or  industrial  purposes. 

"S^.  2.  Be  it  further  enacted,  that  the  said  Tennes- 
see Coal,  Iron  and  Railroad  Company  shall  also  have 
full  power  to  lay  off  its  land  into  lots,  and  parcels,  and 
to  lease,  sell,  donate  and  convey  the  same;  to  make  sales, 
donations  or  loans  of  its  lands  or  other  property,  money 
or  effects  to  individuals,  or  corporations,  to  build  and 
construct    railroads,   tramways,   dummy    lines   or   toll 
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roads,  and  to  operate  the  same,  taking  for  such  carriage 
or  transportation  reasonable  fare  or  tolls,  and  using  such 
motive  power  as  may  be  deemed  best  on  the  property  of 
said  company,  or  over  such  lines;  to  build  said  roads  or 
railroads  in  such  directions  as  may  be  necessary  or 
advisable  in  connecting  separate  parcels  of  the  property 
of  the  company  together,  or  in  the  conduct  and  manage- 
ment of  the  business  of  the  company,  or  for  such  other 
purposes  as  it  may  find  necessary. 

"See.  3.  Be  it  further  enacted,  that  the  said  Ten- 
nesf-ee  Coal,  Iron  and  Railroad  Company  shall  have  full 
power  to  build  such  furnaces,  mills,  factories,  work 
shops,  machine  shops,  foundries  and  all  other  industrial 
enterprises  of  all  kinds,  such  as  said  company  may  deem 
for  its  interest,  to  invest  the  whole  or  any  part  of  its 
funds  or  property  in  the  capital  stock  or  bonds  of,  and 
l)ec()me  a  stockholder  by  sulxscription,  either  in  cash  or 
in  property,  real  or  personal,  or  by  purchase  of  stock  in 
any  other  corporation  formed  or  to  be  formed,  or  in  the 
bonds  of  such  corporation,  and  to  retain  or  dispose  of 
such  stock  in  whole  or  in  part  at  pleasure,  exercising 
while  holding  the  same,  all  the  rights  and  privileges  and 
powers  of  stockholders  in  such  corporation;  to  lease, 
construct  and  operate,  or  to  assist  persons  or  corpora- 
tions in  such  nmnner  as  the  said  Tennessee  Coal,  Iron 
and  Railroad  Company  may  deem  advisable  in  leasing, 
constructing,  owning  and  operating  furnaces,  mills,  rail- 
roads, factories,  Avorkshops,  foundaries  and  other  indus- 
trial enterprises  of  any  kind,  whether  herein  enumerated 
or  not,  and  at  its  pleasure  to  incorporate  the  same;  to 
construct,  rent,  own  and  sell  houses  and  other  improve- 
ments, and  to  improve  its  lands  in  such  manner  as  it 
may  deem  fit ;  to  develop  powder  by  electricity,  and  utilize 
the  same,  to  erect  wires  for  the  transmission  of  such 
power  to  distant  points,  and  to  furnish  and  sell  the  same 
tf>  other  parties. 
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"Sec.  4.  Be  it  further  enacted,  that  the  said  Tennes- 
see Coal,  Iron  and  Railroad  Company  hereby  is  author- 
ized and  empowered  to  locate,  construct  and  operate 
one  or  more  railroads  of  such  gauge  and  as  many  tracks 
as  it  may  deem  proper  for  its  coal  or  iron  lands  or  mines, 
ore  beds,  or  coking  ovens,  coaling  or  coking  grounds, 
manufactures,  furnaces,  or  other  places  of  business, 
which  it  now  has,  or  may  hereafter  establish,  for  the 
operation  of  said  works  and  mines,  and  for  the  trans- 
portation of  material  from  any  one  of  such  points  to  any 
other,  and  for  any  other  uses  or  purposes,  in  connection 
therewith;  and  said  company  is  also  hereby  authorized 
and  empowered  to  locate,  construct  and  operate  one  or 
more  railroads  from  its  mines,  furnaces,  or  coke  ovens, 
to  any  point  or  points  on  any  stream  or  any  navigable 
waters,  and  to  such  landings,  wharfs  or  depots,  as  such 
company  may  choose  to  establish  along  or  at  the  termi- 
nus of  any  such  line  or  lines  of  railroad,  and  to  engage 
in  the  carriage  of  persons,  or  property  as  a  common  car- 
rier, and  to  charge  rates  of  freight  or  tolls  for  the  same, 
over  said  line  or  lines  of  railroads,  and  to  contract  for 
the  use  of  and  to  lease  and  acquire  by  purchase  any  line 
or  lines  of  railroad,  that  are  noAV  or  may  hereafter  be 
constructed  in  this  state,  and  to  connect  the  same  with 
its  other  line  or  lines  of  railroad,  or  to  operate  them 
separately,  as  it  may  see  fit;  to  purchase,  own,  charter 
or  hire  tugs,  l>arges,  steamboats,  and  other  kind  of  wa- 
tercrafts,  as  well  as  own,  use,  lease  and  occupy  all  such 
wharves  and  landings  as  it  may  deem  necessary  and 
proper  in  the  transportation  of  property  of  any  kind, 
including  the  products  of  its  mines,  or  manufactured 
products,  on  any  of  the  navigable  waters  of  the  state; 
to  own  and  operate  barge  lines  or  steamboat  lines  for  the 
transportation  of  its  products,  on  the  navigable  waters 
of  this  state,  or  on  the  Gulf  of  Mexico  or  adjoining  wa- 
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ters;  and  to  use  the  same  in  the  transportation  of  per- 
sons or  of  property,  for  the  public,  charging  therefor 
reasonable  rates  of  freight. 

"Sec.  5.  Be  it  further  enacted,  that  the  said  Tennes- 
see Coal,  Iron  and  Railroad  Company  shall  have  the 
right  to  condemn  such  property  rights  of  way  or  water 
courses,  as  may  be  necessary  or  advisable  to  enable  said 
company  to  successfully  construct,  erect,  and  operate 
such  railroads,  water  works,  tramw^ays  and  electric  lights 
Avorks;  said  condemnation  to  be  made  in  accordance 
with  the  methods  of  procedure  provided  by  the  ad  quod 
damnum  laws  of  the  state  of  Alabama. 

"Sec.  6.  Be  it  further  enacted,  that  the  said  Tennes- 
see Coal,  IriDu  and  Railroad  Company  is  authorized  and 
empowered  to  unite  and  consolidate  itself  with  any  other 
corporation  or  corporations  created  by  this  or  any  other 
state,  by  a  two-thirds  vote  of  its  stockholders,  and  form 
one  general  company,  under  such  name  and  style  as 
may  be  agreed  upon  and  to  issue  and  apportion  the 
stock  of  such  consolidated  corporation,  as  may  be  agreed 
upon  by  said  two-thirds  of  the  stockholders  in  each  of 
said  corporations;  and  to  take  up,  if  deemed  proper 
and  best,  the  individual  stock  of  each  company,  and  to 
replace  it  with  stock  of  the  general  company,  in  such 
manner  and  amounts  as  may  be  agreed  upon  by  said 
two-thirds  of  the  stockholders:  Pi-ovided,  that  such 
consolidated  company  shall  keep  an  office  in  the  state 
of  Alabama,  and  thereupon  said  general  company  shall 
be  invested  with  all  the  powers  and  franchises  hereto- 
fore belonging  to  each,  and  all  of  said  corporations  so 
uniting  or  consolidating:  Provided  further,  that  the 
rights  and  remedies  of  creditors  shall  not  be  affected  by 
such  consolidation. 

"Sec.  7.  Be  it  further  enacted,  that  nothing  herein 
contained,  shall  be  construed  as  in  any  way  limiting  or 
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interfering  with  the  rights,  privileges  and  immunities 
which  the  said  Tennessee  Coal,  Iron  and  Railroad  Com- 
pany, may  now  possess  and  enjoy,  under  the  charter 
granted  to  it  by  the  state  of  Tennessee. 
"Approved  February  10,  1893." 

Forney  Johnston^  for  the  State.  For  brief  in  this 
case  see  brief  and  authorities  cited  in  State  v.  Ala.  Fuel 
d  I.  Co.,  infra,  66  South.  169. 

Pbecy,  Benners  &  Burr,  Tillman,  Bradley  &  Mor- 
row, Richard  B.  Evans,  P.  P.  Waldrop,  and  E.  C.  Har- 
ris, for  appellee.  For  brief  in  this  case  see  brief  and 
authorities  cited  in  State  v,  Ala.  F.  d  I.  Co.,  infra,  66 
South.  169.* 

DB  GRAFPENRIED,  J.— In  the  case  of  State  of  Ala- 
bama V.  Alabama  Fuel  d  Iron  Co.,  infra,  66  South.  169, 
in  which  an  opinion  was  handed  down  on  this  day,  this 
court  determined  that  the  provision  in  our  revenue  bill, 
which  provides  for  an  ad  valorem  tax  on  "all  money 
lent,  solvent  credits  or  credits  of  value,  except  such  as 
are  secured  by  mortgage,  deed  of  trust  or  written  con- 
tract of  conditional  sale,  upon  which  a  tax  imposed  by 
law  has  been  paid,"  is  violative  of  no  provision  of  the 
state  or  federal  Constitution  and  is  tlierefore  valid.  The 
opinion  in  the  above  case  must  be  read  in  connection 
with  this  opinion,  in  order  that  this  opinion  may  be 
fully  understood. 

1.  The  record  in  this  case  discloses  that  the  Tennes- 
see Coal,  Iron  &  Railroad  Company  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  state  of 
Tennessee;  that  its  legal  domicile  is  now  and  has  always 
been  in  Grundy  county,  Tenn.,  but  that  on  and  for  many 
years  prior  to  and  continuously  since  the  1st  day  of 
October,  1913,  defendant  has  maintained  general  offices 
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in  Jeflferson  county,  Ala.;  and  that  said  corporation, 
having  qualified  under  the  laws  of  the  state  of  Alabama 
to  conduct  its  business,  that  of  mining  and  manufactur- 
ing within  the  state  of  Alabama,  is  and  has  been  conduct- 
ing a  general  mining  and  manufacturing  business  within 
the  state.  The  record  further  discloses  that  the  particu- 
lar assessment  which  has  brought  about  this  litigation 
was  an  ad  valorem  assessment  upon  "money  lent,  solvent 
credits,  and  credits  of  value  arising  from  the  business 
done  in  the  state  of  Alabama  (excluding  such  as  are  se- 
cured or  evidenced  by  mortgage,  deed  of  trust,  or  writ- 
ten contract  of  conditional  sale  upon  which  a  tax  im- 
posed by  law  has  been  paid),  due  from  persons  or  cor- 
porations domiciled  and  doing  business  in  Alabama,  and 
payable  at  the  offices  of  said  Tennessee  Coal,  Iron  & 
Railroad  Company,  in  Jeflferson  county,  Ala.,  owned  by 
said  Tennessee  Coal,  Iron  &  Railroad  Company,  October 
1,  1913." 

In  addition  to  the  above  we  call  attention  to  the  act 
of  the  Legislature  which  is  entitled  "An  act  relating  to 
the  Tennessee  Coal,  Iron  and  Railroad  (^ompany  and  to 
confer  certain  rights  and  powers  on  said  company,'' 
which  was  approved  on  February  10,  1893.  See  Acts  of 
Alabama  1892-93,  p.  454.  The  many  and  broad  powers 
and  privileges  which  are  conferred  upon  this  corporation 
by  the  above  act  illumine  the  question  which  we  have  in 
hand,  and,  as  the  act  should  be  read  in  connection  with 
this  opinion,  the  Reporter  will  set  it  out  in  his  summary 
of  the  facts.  While  in  this  act  there  is  a  provision  that 
"nothing  hei*ein  contained,  shall  be  construed  as  in  any 
way  limiting  or  interfering  Avith  the  rights,  privileges, 
and  immunities  which  the  said  Tennessee  Coal,  Iron  and 
Railroad  (Company,  may  now  possess  and  enjoy,  under 
the  charter  granted  to  it  by  the  state  of  Tennessee,"  the 
act,  when  read  in  connection  with  the  assessment  and  the 
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complaiDt  which  is  founded  upon  the  assessment ,  clearly 
indicates  that  this  corporation,  in  so  far  as  its  business 
in  Alabama  is  concerned,  has  established  a  permanent 
habitation  in  this  state  and  that  it  is  now,  by  virtue  of 
that  habitation  and  the  act  which  was  placed  upon  our 
books  for  its  special  benefit,  enjoying;  rights  and  privi- 
leges in  this  state  which  pertain  to  none  of  our  private 
citizens,  and  which  but  few  of  our  own  domestic  cor- 
porations can,  under  our  general  laws,  enjoy.  The 
above  act,  when  read  in  connection  with  the  complaint 
and  the  assessment,  clearly  shows  that  while,  by  virtue 
of  its  birth  in  the  state  of  Tennessee,  this  corporation 
may  owe  allegiance  to  the  state  of  Tennessee,  it  is  in 
reality  a  denizen  of  Alabama,  and,  in  so  far  as  the 
property  which  is  involved  in  this  assessment  is  con- 
cerned, must  rely,  and  is,  under  our  law,  entitled  to 
rely,  for  protection,  upon  the  laws  of  this  state.  In 
modern  times,  particularly  in  our  states,  corporations 
are  not  unaccustomed  to  organize  themselves  under  the 
laws  of  one  state  for  the  sole  purpose  of  doing  business 
in  some  other  state.  It  not  infrequently  occurs  that  a 
company  which  is  organized  for  the  sole  purpose  of  sup- 
plying some  particular  city  with  water  or  with  electric- 
ity or  with  some  other  public  necessity  claims  citizenship 
in  some  state  distant  from  that  in  which  it  does  its  sole 
business  simply  because  it  organized  itself  into  a  cor- 
poration there.  The  actual  business  of  such  a  corpora- 
tion may  be,  and  frequently  is,  confined  exclusively  to 
some  locality  in  one  state,  while,  pro  forma,  its  citizen- 
ship is  in  some  other  state.  In  all  such  cases  the  law, 
when  it  comes  to  matters  of  taxation,  must  throw  aside 
the  draperies  with  which  such  a  corporation  is  clothed, 
and  ascertain  the  situs  (the  actual  place)  of  its  prop- 
erty, and  then  accord  to  the  state,  which  in  reality  has 
the  business  of  such  a  corporation  within  its  care,  that 
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right  of  taxation  which  belongs  to  the  state  as  a  return 
for  its  actual  protection. 

It  is  unquestionably  true  that  in  a  government  like 
our  own  it  would  be  desirable  for  some  plan  to  be  de- 
vised whereby  double  taxation  would  be  rendered  impos- 
sible, but  no  such  plan  has  yet  been  devised.  To  use  the 
language  of  Holmes,  J.,  in  Louisa  Kidd,  Eo^x,  v.  State  of 
Alahama,  188  U.  S.  730,  23  Sup.  Ct.  401,  47  L.  Ed  240 : 
"No  doubt  it  would  be  a  great  advantage  to  the  country 
and  to  the  individual  states  if  principles  of  taxation 
could  be  agreed  upon  which  did  not  conflict  with  each 
other,  and  a  common  scheme  could  l)e  adopted  by  Avhich 
taxation  of  substantially  the  same  property  in  two  ju- 
risdictions could  be  avoided.  But  the  Constitution  of 
the  United  States  does  not  go  so  far. — Coe  v,  Errol.  116 
U.  S.  517,  524,  6  Sup.  Ct.  475,  29  L.  Ed.  715,  718;  Knoicl- 
ton  r.  Moore,  178  U.  S.  41,  20  Sup.  Ct.  747,  44  L.  Ed. 
969 ;  DTjcr  v,  Osborne,  11  R.  I.  321,  327,  23  Am.  Rep.  460 ; 
Cooley,  Tax.  (2d  Ed.)  221n.  One  aspect  of  the  problem 
was  touched  in  the  case  of  Blackstone  i?.  Miller  (at  the 
present  term)  188  U.  S.  189,  23  Sup.  Ct.  277,  47  L.  Ed. 
439.  The  state  of  Alabama  is  not  bound  to  make  its 
laws  harmonize  in  principle  with  those  of  other  states. 
If  property  is  untaxed  by  its  laws,  then,  for  the  purpose 
of  \ts  laws,  the  property  is  not  taxed  at  all." 

2.  The  Tennessee  Coal,  Iron  &  Railroad  Company  is 
in  all  human  probability,  in  pursuance  of  the  powers 
which  are  conferred  upon  it  by  the  alx)ve  act,  one  of  the 
chief  factors  in  promoting  the  development  of  the  re- 
sources of  that  part  of  the  state  in  which  its  activities 
are  engaged.  In  its  efforts  to  promote  the  interest  of 
its  stockholders  it  is  probably  largely  adding  to  the  ma- 
terial w^elfare  of  the  state  and  increasing  the  prosperity 
and  happiness,  not  only  of  its  own  employees,  but  also 
of  those  who  must  receive  indirect  benefits  from   the 
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development  of  its  properties.  In  harmony  with  the  pur- 
poses for  which  it  was  admitted  into  the  privileges 
which  it  now  enjoys,  it  may  have,  and  probaably  has 
become,  one  of  the  large  business  interests  which  the 
laws  of  the  state  must  be  called  upon  to  constantly  pro- 
tect.— Tennessee  Coaly  Iron  &  R.  R.  Co,  v,  Hamilton, 
100  Ala.  252, 14  South.  167,  46  Am.  St.  Rep.  48.  It  has, 
however,  taken  up  a  home  with  our  people.  It  has  estab- 
lished general  offices  in  our  state,  and  we  think  it  plain 
from  this  record  that,  in  so  fair  as  its  business  in  Ala- 
bama is  concerned,  that  business  is  as  distinct  from  its 
business  in  Tennessee  (if  it  has  business  in  that  state) 
as  if  it  were  in  fact  a  corporation  entirely  distinct  from 
the  Tennessee  corporation.  Necessarily,  as  the  Tennes- 
see Coal,  Iron  &  Railroad  Company  has  general  offices 
in  Alabama,  and  as  this  record  and  the  above  act  clearly 
indicate  the  nature  and,  in  some  measure  at  least,  the 
extent  of  its  business,  it  must  have  one  or  more  general 
agents  in  this  state.  The  assessment  in  this  case  is 
upon  solvent  credits  "due  from  persons  or  corporations 
domiciled  and  doing  business  in  Alalxima  and  payable 
at  the  offices  of  said  Tennessee  Coal,  Iron  &  Railroad 
Company  in  Jefferson  county,  Ala.,  owned  by  said  Ten- 
nessee Coal,  Iron  &  Railroad  Company,  October  1, 1911." 
Our  statute  providing  for  ad  valorem  taxes  upon  sol- 
vent credits  not  secured  by  mortgages,  etc.,  which  have 
been  recorded  and  which  have  paid  a  privilege  tax,  is 
broad  and  sweeping  in  its  terms.  It  is  broad  enough  to 
cover,  and  does  cover,  all  solvent  credits  which  have 
their  situs  in  this  state.  In  our  opinion  the  record  in 
this  case  shows  that  the  situs  of  the  solvent  credits  made 
the  subject  of  this  assessment  is  the  state  of  Alabama, 
and  that  they  are  liable  to  an  ad  valorem  tax  in  this 
state.  Presumptively,  under  the  facts  shown  by  this 
record,  the  solvent  credits  of  appellee  are  in  the  hands 
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of  those  who  have  charge  of  their  general  offices  in  Jef- 
ferson county. 

'*The  situs  of  personal  property,  whether  tangible  or 
intangible,  for  the  purposes  of  taxation,  unless  other- 
wise pr(A'i(le<l  by  statute,  is  at  the  place  of  residence  of 
the  owner;  the  only  exception  being  where  the  property 
is  employed  in  business,  or  is  in  the  hands  of  an  agent 
of  the  owner  having  an  actual  situs  different  from  the 
domicile  of  the  owner.     It  is  not  necessary,  therefore, 
that  the  owner  should  reside  within  the  state  to  render 
his  personal  i)roperty,  situated  within  the  state,  liable  to 
taxation."—!  Desty  on  Taxation,  p.  322,  §  67;  Cooler 
on  Taxation,  p.  371;  Burroughs  on  Taxation,  §  50,  p. 
59;  Boyd  r.  i^elma.  96  Ala.  144,  11  South.  393,  16  L.  R. 
A.  729. 

AVhile  the  legal  residence  of  appellee  may  be  in  Ten- 
nesse(%  it  has  actually  domiciled  itself  with  us,  and,  on 
the  face  of  the  papers  in  this  record,  read  in  connection 
with  the  alK)ve  act  under  which  the  appellee  has  been 
conducting  operations  in  this  state,  we  are  of  the  opin- 
i<m  that  the  f»itu«  of  me  property  sought,  in  this  proceed- 
ing to  Iw  taxed,  is  the  state  or  Alabama,  and  that  this 
state  has  the  right  to  impose  an  aa  valorem  tax  upon 
the  same. 

The  rulings  of  the  trial  c(mrt  were  not  in  accoi 'dance 
with  the  above  views.  The  judgment  of  the  trial  cox^rt 
is  therefore  reversed,  and  the  cause  is  remanded  f^ 
further  proceedings  in  accordance  with  this  opinion. 

Reversed  and  remanded.  All  the  Justices  concur,  ex- 
cept Anderson,  C.  J.,  who  dissents. 
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Watters,  et  al.  v.  Lyons. 

Election  Contest. 

(Decided  November  7,  1914.     66  South.  436.) 

1.  Elections;  Contests;  Grounds. — Acts  1911,  p.  .^9,  sections  18  and 
25.  considered,  and  it  is  held  that  a  violation  of  either  of  such  pro- 
visions by  a  candidate  for  the  office  of  commissioner  of  a  city  was 
not  ground  for  a  contest  to  the  benefit  of  the  opponent  of  the  com- 
missioner elected. 

2.  Pleading;  Amendment;  Ri{/ht. — An  amendment  which  will  not 
cure  a  fatal  defect  in  a  pleading  will  not  I  e  allowed ;  hence,  a  party 
seeking  leave  to  amend  must  show  that  the  proposed  amendment 
will  make  such  pleading  good. 

Appeal  from  Mobile  Law  and  Equity  Court. 

Heard  before  Hod.  Saffold  Bbrnby. 

Election  contest  instituted  by  J.  P.  Wa(tters  and 
others,  against  Pat  J.  Lyons,  to  contest  his  election  to 
the  office  of  commissioner  of  the  city  of  Mobile.  Judg- 
ment for  contestee  and  contestants  appeal.    Affirmed. 

D.  B.  OoBBS,  for  appellant.  The  appeal  relates  only 
to  the  ineligibility  of  Lyons,  and  this  ineligibility  arises 
through  a  violation  of  the  statute,  and  of  the  Code.  The 
rulings  on  ineligibility  were  not  without  injury  to  ap- 
pellant as  bribed  votes  were  illegal,  and  should  have 
been  thrown  out  and  not  considered. — 29  Kan.  282;  19 
S.  W.  407.  The  ineligibility  alleged  was  sufficient  to 
confer  jurisdicMon  of  the  cause  of  action. — Sub<l.  2,  § 
455,  and  §  1467,  Code  1907;  Finklea  v.  Farrish,  160  Ala. 
236.  It  is  a  matter  of  right  to  amend  the  defective  state- 
ment.— Robinson  x\  Dwrden,  50  Ala.  72;  Mayhan  v, 
Smith^rman,  71  Ala.  565 ;  32  Cyc.  372.  The  court  erred 
in  dismissing  without  opportunity  for  amending. — 
Kingshun/  b\  MUncr,  69  Ala.  502. 
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Gregory  L.  &  H.  T.  Smith,  for  appellee.  The  motion 
to  Ktrike  from  the  bill  of  exceptions  everything  that  is 
recited  to  have  transpired  prior  to  ninety  days  Ix-fore 
pres<^ntation  should  be  granted. — §  3019,  Code  1907; 
Turner  v.  Spragins,  172  Ala.  98.  The  contest  of  an  elec- 
ticm  is  strictly  statutory,  and  the  statute  must  be  strict- 
ly oljsen'ed  and  construed. — Pearson  i\  Alberxon,  160 
Ala.  265;  Black  t\  Pate,  130  Ala.  514.  A  contestant  can- 
not amend  his  contest  by  averring  jurisdictional  facts 
which  have  been  omitted,  subsequent  to  the  expiration 
of  the  time  allowed  for  contesting. — Authorities  supra. 
The  right  of  contest  on  the  ground  of  ineligibility  is 
provided  by  subd.  2,  §  455,  Code  1907,  and  requires  that 
the  ineligibility  shall  exist  at  the  time  of  such  election, 
and  the  failure  to  aver  this  was  fatal. — ^Authorities 
supra.  The  contestant  was,  therefore,  without  right  to 
the  amendment  offered  at  the  time  it  was  offered. — ^Acts 
1911,  p.  348,  §§  18,  19  and  25.  In  any  event,  the  contest 
could  not  have  resulted  to  the  benefit  of  contestants,  and 
therefore,  they  are  without  right  to  complaint. — Acts 
1911,  p.  330,  H74,  Code  1907. 

MAYFIELD,  J. — This  appeal  seeks  to  revise  rulings 
of  the  trial  court  in  dismissing  an  election  contest  in  so 
far  as  it  relates  to  the  eligibility  of  the  contestee,  Lyons, 
to  hold  the  office  of  commissioner  for  the  city  of  Mobile. 

There  w^ere  two  paragraphs  of  the  statement  of  the 
grounds  of  contest  which  attempted  to  set  up  the  in- 
eligibility of  the  contestee.  These  paragraphs  were  4 
and  12,  and  were  as  follows:  "(4)  That  said  Pat  J. 
Lyons  was  not  eligible  to  the  said  office  for  which  he  was 
voted  for  at  said  election,  and  said  declaration  of  elec- 
tion is  illegal." 

"(12)  That  said  Pat  J.  Lyons  in  said  election  violated 
section  25  of  said  act  of  Legislature  of  April  8,  1911, 
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in  that,  being  a  candidate  for  commissioner  at  said  elec- 
tion, he  knowingly  permitted  and  connived  at  certain  of 
his  political  friends'  and  agents'  hiring  or  paying  or 
agreeing  to  pay  others  to  solicit  votes  for  him  at  or  near 
the  polls,  and  said  Pat  J.  Lyons  became  and  was  a 
party,  indirectly  and  directly,  to  such  hiring,  paying,  or 
agreeing  to  pay  for  such  soliciting,  and  for  that,  prior 
to  said  election  day,  said  Pat.  J.  Lyons  was  a  party  to 
such  hiring,  paying  or  agreeing  to  pay,  for  such  solicit- 
ing, and  for  that  on  said  election  day  said  Pat  J.  Lyons 
was  a  party  to  such  hiring,  paying,  or  agreeing  to  pay 
for  such  soliciting." 

The  trial  court,  on  contestee's  motion,  dismissed  the 
contest  in  so  far  as  it  related  to  these  two  grounds;  and 
these  two  rulings  are  each  assigned  and  insisted  upon 
as  error. 

Contestants  then  orally  moved  the  court  to  be  allowed 
to  amend  each  of  these,  grounds  of  contest.  The  court 
overruled  these  motions,  to  which  rulings  the  contest- 
ants excepted.  Several  days  later  the  contestants  re- 
newed their  motions  to  amend  these  gi'ounds  of  con- 
test, reducing  their  amendments  to  writing,  and  also 
moved  to  have  contestee's  motion  to  dismiss  enrolled  as 
a  part  of  the  record  of  the  court.  Each  motion  was 
denied,  and  contestants  excepted. 

It  is  made  to  appear,  from  an  examination  of  this 
record,  that  no  facts  were  alleged  or  offered  to  be  al- 
leged, which,  if  conceded  to  be  true,  would  render  the 
contestee  ineligible  to  office  at  the  time  of  such  election, 
and  within  the  meaning  of  subdivision  2  of  section  455 
of  the  Code,  which  is  conceded  to  l)e  the  only  authority 
which  authorizes  a  contest  on  the  ground  of  ineligibility. 

It  is  true  that  the  act  of  April  8,  1911  (page  330  et 
seq.),  makes  a  great  number  of  acts,  as  to  conduct  in 
the  election,  unlawful,  and  as  a  part  of  the  penalty  pro- 
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vides  that  sucli  offenses  shall  be  grounds  for  removal  of 
the  commissioner  from  office,  and  shall  disqualify  him 
to  hold  office,  and  some  of  these  offenses,  it  is  provided 
in  terms,  shall  render  him  ineligible  to  the  office  sought ; 
but  there  is  no  provision  in  such  statute,  nor  in  any  other 
known  to  us,  which  makes  any  of  these  wrongful  acts 
grounds  of  contest  of  the  election  of  the  officer  guilty 
thereof,  on  the  charge  of  ineligibility  at  the  time  of  the 
election.  There  are  similar  statutes  to  the  one  under 
consideration,  viz.,  the  (me  of  March  31,  1911  (page  221, 
§  25),  and  likewise  the  act  of  April  6,  1911  (page  313, 
§  25),  which  provide  that  violati(ms  of  the  provisions 
of  such  sections,  by  a  candidate,  shall  be  grounds  of 
contest  if  such  candidate,  so  offending,  is  successful. 
These  sections  of  other  similar  acts  are  very  similar  to, 
and  (me  is  almost  id(M)tical  with,  the  sections  of  the  act 
of  April  8,  1911  (page  330),  the  sections  in  question. 
The  (miissi(m  of  this  provision  from  the  act  in  question 
is  significant.  The  Legislature  (evidently  thought  the  in- 
sertion of  this  provision  in  the  other  acts  was  necessary 
to  authorize  a  contest  of  the  ehn-tion,  in  the  event  the 
candidate  violating  was  successful;  ard  the  omission 
of  such  provision  from  the  statute  in  question  leads  us 
to  tlie  conclusion  that  it  was  not  intendcnl  by  the  Legisla- 
ture that  elections  held  under  the  provisions  of  the  act 
in  question  could  l)e  (»ontestcHl  on  the  ground  that  the 
candidate,  on  tlie  day  of  the  electi(m,  violated  the  provi- 
sions of  the  act,  as  was  alh^ged  or  sought  to  be  alleged 
in  the  statement  or  petiti(m  of  (*(mtestants  in  the  case. 

The  three  statutes  above  referred  to  cannot  he  read, 
without  seeing  the  striking  similarity  of  each  to  the 
others ;  in  fact,  they  are  almost  identical  in  most  of  their 
provisions.  It  de^irly  appears  that  two  of  them  are 
practical  copies,  in  most  respects,  of  each  other;  there 
being  changes  cmly  in  certain  particulars,  and  one  of  the 
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few  material  changes  is  that  the  wrongful  acts  complain- 
ed of  in  this  case  are  made  grounds  of  contest  in  the 
other  two  statutes,  but  are  not  made  so  in  the  one  in 
question. 

The  act  in  question  nowhere  provides  for  a  contest 
of  the  elections  authorized  therein,  but  it  is  conceded  in 
this  case  that  the  contest  must  be  had  under  section 
455  et  seq.  and  section  1168  of  the  Code.  We  feel  sure 
that  there  are  no  Code  provisions  which  authorize  a  con- 
test on  any  facts  stated,  or  offered  to  be  stated,  in  para- 
graphs 4  and  12  of  contestants'  statement,  which  will 
authorize  a  contest  of  the  election  in  question.  This  be- 
ing true,  it  necessarily  follows  that  no  injury  was  done 
contestants  in  striking  their  contest  in  so  far  as  it 
related  to  the  ineligibility  of  the  contestee,  nor  in  de- 
clining to  allow  the  proposed  amendments  to  para- 
graphs 4  and  12.  If  these  paragraphs  had  l)een  amend- 
ed as  proposed  by  contestants,  or  if  they  had  originally 
contained  all  the  facts  offered  to  be  added  by  the  amend- 
ment, they  would  still,  considered  jointly  or  severally, 
have  stated  no  valid  ground  of  contest;  and  the  court 
could  have  granted  no  relief  if  the  facts  alleged  had  been 
proven. 

It  is  conceded  in  brief  of  counsel  that  this  appeal  is 
to  test  the  question  as  to  whether  or  not  violations  of 
sections  18  and  25  of  the  act  of  April  8,  1911  (page  330 
et  seq.),  could  be  made  grounds  of  contest  of  an  election 
held  in  virtue  of  such  act.  The  record  is  evidently  made 
for  the  purpose  of  presenting  this  question  for  our  deci- 
sion ;  and  we  feel  no  doubt  in  holding  that  violations  of 
one  or  both  of  these  sections  are  not  made  grounds  for 
contest.  While  these  sections  and  others  of  the  act,  pro- 
vide that  the  candidate  offending  shall  be  disqualified, 
ineligible,  and  subject  to  removal,  effect  must  be  given 
to  them  in  some  other  proceedings,  such  as  quo  w^ar- 
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ranto,  impeachment,  indictment,  etc.  The  exact  proceed- 
ing to  be  pursued  in  such  case  is  not  before  us,  and  we  do 
not  now  decide,  in  this  r^ard,  except  to  the  extent  of 
holding  that  the  matters  alleged  or  proposed  to  be  al- 
leged in  sections  4  and  12  of  the  statement  of  contest  in 
this  case  are  not  grounds  for  contest  in  this  case. 

It  should  be  said,  however,  in  this  case,  that  the  Code 
provisions,  under  which  this  proceeding  was  had,  require 
that  "a  statement  in  writing,  verified  by  affidavit,  of 
the  grounds  of  contest  as  provided,"  shall  be  filed  in 
the  office  of  the  clerk.  The  original  statement,  so  veri- 
fied, was  so  filed,  but  the  court,  on  contestee's  motion, 
dismissed  the  contest,  in  so  far  as  it  related  to  the  in- 
eligibility of  the  contestee;  and  while  offers  to  amend 
were  made,  and  the  offers  denied,  it  does  not  appear  that 
the  amended  statement  proposed,  nor  the  facts  offered  to 
be  added  to  the  original,  were  verified. 

We  do  not  now  decide  w^hether  the  proper  practice  w  as 
pursued  in  this  case  as  to  the  motion  to  dismiss,  nor 
whether  the  contestee  should  have  been  put  to  his  de- 
murrer, nor  whether  the  contestants  should  have  re- 
verified  their  statement  after  the  addition  of  the  pro- 
posed amendment;  but  we  merely  call  attention  to  the 
statutes. 

We  decide  this  ca^e  on  the  theory  that  if  the  proper 
practice  was  or  had  been  pursued,  no  ground  of  ineligi- 
bility was  alleged  or  proposed  to  be  alleged,  w^hich 
would  have  been  ground  for  contest,  and  that  it  is  there- 
fore made  conclusively  to  appear  that  no  possible  injury 
was  done  the  contestants.  It  is  also  well  to  note  that 
while  a  number  of  grounds  of  contest  remained,  and  is- 
sue was  taken  on  them,  no  attempt  was  made  to  prove 
any  one  of  them. 

It  is  also  well  to  note  that,  when  a  party  seeks  leave 
to  amend,  the  law  requires  him  to  show  or  apprise  the 
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trial  court  that  the  proposed  amendment  will  make  the 
pleading  or  process,  proposed  to  be  amended,  good.  The 
law  will  not  do,  or  compel  to  be  done,  the  foolish  thing 
of  making  an  amendment,  when  the  amended  pleading 
or  process  would  be  no  better  than  the  original,  which 
was  held  bad. 

The  authorities  relied  upon  by  appellants  are  not  con- 
trary to  what  we  have  decided;  in  fact,  we  think  they 
support  the  holding  in  this  case.  Such  are  the  cases  of 
Wade  V.  Owtes,  112  Ala.  325,  20  South.  495;  Frost  v. 
State  ex  rel,  etc.,  153  Ala.  654,  45  South.  203 ;  Black  v. 
Pate,  130  Ala.  514,  30  South.  434;  Pearson  v.  Alverson, 
160  Ala.  265,  49  South.  756 ;  Ex  parte  Shepherd,  172  Ala. 
205,  55  South.  627.  In  these  cases  it  is  held  that  con- 
tests of  election  are  unauthorized,  except  by  express 
statutes,  and  that  any  material  departure  therefrom  is 
unauthorized.  The  last  case  cited,  and  the  same  on  a 
subsequent  appeal  {Shepherd  v.  Sartain,  185  Ala.  439, 
64  South.  57),  contain  a  full  discussion  of  the  rules  of 
law. 

There  being  no  suflFicient  proof  offered,  much  less  in- 
troduced, to  support  any  one  of  the  specified  grounds  of 
contest  on  which  the  trial  was  had,  the  court  rendered 
the  only  judgment  it  could  properly  have  rendered. 

Affirmed. 

Anderson^  C.  J.,  and  MoClbllan  and  dbGrapfbn- 
RiED,  JJ.,  concur. 
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Howard  v.  Brannan. 

Ejectment, 

(Decided  November  7,  1914.     G6  South.  433.) 

1.  Boundaries ;  Section  TAne;  TA)cation. — ^Where  the  sole  Issue  in 
ejectment  was  the  location  of  a  boundary  line  between  two  govern- 
ment sections,  such  line,  when  located,  was  conclusive  and  fixed, 
notwithstanding  the  encroachment  by  the  parties  on  either  side  of  the 
line  may  have  ripened  Into  title  by  adverse  possession,  since  such 
fact  could  not  change  the  location  of  the  section  line,  nor  transfer 
the  land  so  claimed  from  one  section  to  the  other. 

2.  Same;  Instructions, — ^Where  ejectment  was  brought  to  recover 
the  south  half  of  the  southwest  quarter  of  a  certain  section,  and  de- 
fendant filed  a  disclaimer  and  set  up  that  the  dispute  arose  over  a 
disputed  boundary  line  separating  sections  17  and  18  in  the  township, 
and  each  party  pleaded  what  he  claimed  to  be  the  true  boundary  line, 
a  charge  that  If  the  Jury  were  satlsfie<l  that  the  owners  of  the  land 
on  both  sides  of  the  M.  line  had  recognized  it  as  the  true  line,  and 
had  held  up  to  such  line  adversely  for  more  than  ten  years  up  to 
the  time  defendant  bought  his  land,  the  jury  should  find  the  i.ssues 
for  plaintiff,  was  beyond  the  Issues  and  erroneous. 

Apprvl  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Beowne. 

Ejectment  by  Thos.  J.  Brannan  against  E.  I.  How- 
ard. Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

The  following  is  charge  1  referred  to  in  the  opinion : 

The  court  charges  the  jury  that  if  they  are  reasonably  • 
satisfied  by  the  evidence  that  the  owners  of  the  land  on 
both  sides  of  the  Maples'  line  have  recognized  such  line 
as  the  time  line  dividing  section  17  from  section  18,  and 
have  held  and  used  up  to  such  line  for  more  than  ten 
years  continuously  and  adversely  up  to  the  time  defend- 
ant bought  his  land,  then  you  must  find  the  issues  for 
the  plaintiff. 

Rich  &  Hamilton,  for  appellant.  Section  2830,  is 
not  retroactive  for  to  so  construe  it  would  render  it  un- 
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constitutional. — Ala.  Co.  v.  Boykin,  38  Ala.  510;  Sadler 
V.  Langham,  34  Ala.  311.  The  description  of  the  land 
being  definite  as  here,  does  not  confer  color  outside  of 
such  description. — Jeffries  v.  Jeffries,  62  South.  797; 
Walker  V.  Wi/man,  157  Ala.  485;  Wi/man  v.  Walker^  53 
South.  403.  An  agreed  location  of  a  line  is  not  binding 
short  of  the  statute  of  limitations. — 5  Cyc.  932.  There 
can  be  no  adverse  possession  without  hostility  to  the 
whole  world. — Ashford  v.  Ashford,  136  Ala.  631 ;  Doth- 
ard  V.  Denson,  75  Ala.  482;  Stiff  v.  Cohh,  126  Ala.  381. 
It  is  fundamental  that  there  can  be  no  adverse  possession 
as  against  the  government.  It  follows  from  these  au- 
thorities that  the  charges  requested  by  defendant  should 
have  been  given,  and  a  charge  given  for  plaintiff  was  er- 
roneous, 

Ervin  &  McAlbbr^  for  appellee.  The  charge  given  for 
plaintiff  was  unquestionably  correct. — Taylor  v.  Fom- 
hy,  116  Ala.  626.  If  parties  recognize  the  line  as  being 
correct  and  hold  to  said  line,  each  claiming  adversely 
to  said  line  for  the  requisite  period,  title  is  acquired  to 
said  line,  even  though  the  line  be  incorrect. — Taylor  v. 
Foinhy,  supra;  Brown  v.  Cockrelh  33  Ala.  43.  These 
authorities  are  conclusive  of  the  points  in  issue. 

ANDERSON,  C.  J.— This  was  the  statutory  action 
of  ejectment  for  the  recovery  of  the  S.  i/o  of  the  S.  W.  14 
of  section  17,  township  1  north,  of  range  3  west,  in  Mo- 
bile county. 

The  defendant  filed  a  disclaimer,  which  meant  that 
he  did  not  claim  any  land  sued  for  by  the  plaintiff,  and 
set  up,  under  the  terms  of  section  3843  of  the  Code  of 
1907,  that  the  dispute  arose  over  a  disputed  boundary 
as  to  the  line  separating  sections  17  and  18.  The  plain- 
tiff then  averred  that  the  true  boundary  between  said 
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sections  was  as  set  out  by  him.  The  defendant  took 
issue  on  this,  and  also  averred  that  the  true  boundary 
line  between  sections  17  and  18  was  as  set  out  by  him, 
and  which  differed  from  the  line  set  up  by  the  plaintiff. 
Therefore  the  one  and  only  issue  was  the  location  of 
the  true  line,  as  per  the  government  wrvey,  between 
sections  17  and  18,  and  not  of  some  other  line  that  may 
have  been  fixed  by  adverse  possession  or  by  the  respec- 
tive owners.  When  the  true  line  was  established  be- 
tween these  sections  by  government  survey,  it  was  the 
only  line  separating  the  one  from  the  other;  and  while 
the  act  of  the  parties,  as  to  encroaching  upon  either  side, 
may  have  ripened  into  title,  yet  it  could  not  transfer 
land  from  one  of  said  sections  to  the  other.  If  the  plain- 
tiff claimed  land  beyond  the  line,  it  should  have  been 
set  out  as  being  a  part  of  section  18 ;  and,  if  the  defend- 
ant claimed  that  he  owned  land  beyond  the  proper  line, 
he  should  not  have  disclaimed  ownership  or  possession 
as  to  the  land  sued  for  by  the  plaintiff.  In  other  words, 
the  issue  made  up  between  the  parties  was  not  whether 
or  not  the  plaintiff  owned  any  land  in  section  18,  or 
whether  or  not  the  defendant  owned  any  of  the  land  in 
section  17,  as  sued  for  by  the  plaintiff,  but  what  was 
the  true  line  between  said  sections.  It  may  be  true  that 
neither  party  could  be  confined  in  ownership  to  the  sec- 
tion line,  if  they  had  recognized  another  as  the  line  and 
adversely  claimed  accordingly  under  a  proper  issue,  but 
there  can  be  but  one  true  and  correct  line  between  the 
sections  for  the  purpose  of  distinguishing  the  one  from 
the  other;  and,  if  one  encroached  upon  the  other,  the 
claimant  might  acquire  title  to  the  extent  of  his  claim, 
but  this  could  not  operate  to  take  land  out  of  section  17 
and  put  it  in  section  18. — Wade  r.  Gilmer,  186  Ala.  524, 
64  South.  611.  It  is  true  the  court  held,  in  the  case, 
supra,  that  the  plaintiff,  by  taking  issue  upon  the  dis- 
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claimer,  also  iDJected  the  issue  of  possession;  but  in 
this  case  there  was  no  issue  taken  upon  the  disclaimer, 
and  the  minute  entry  is  that  issue  was  taken  upon  the 
issues  filed  February  14,  1913,  and  which  issues  so  filed 
related  only  to  the  true  boundary  line  between  sections 
17  and  18. 

The  charge  given  for  the  plaintiff,  which  we  number 
1,  went  beyond  the  issue  made  up  by  the  parties,  and 
should  have  been  refused,  and  the  trial  court  committed 
reversible  error  in  giving  said  charge. 

It  is  unnecessary  to  discuss  the  other  assignments  of 
error.  The  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded. 

Reversed  and  remanded. 

McClbllan,  Mayfield^  and  de  Geaffbnbibd,  J  J.,  con- 
cur. 


Bley,  et  al.  v.  Lewis. 

Ejectment. 

(Decided  November  7,  1914.    66  South.  454.) 

1.  Exceptions ;  Bill  of;  Variance;  Documents. — ^Where  the  clerk 
was  directed  to  insert  in  the  bill  of  exceptions  a  deed  identified  by 
the  recital  that  plaintiff  offered  in  evidence  a  deed  from  B  and  G 
conveying  an  undivided  one-third  interest  in  the  land  claimed,  dated 
Dec.  1.  1910,  and  filed  for  record  Dec.  14,  1910,  a  deed  from  B  to  G 
was  properly  inserted  in  the  bill  as  the  word  "and"  will  be  consid- 
ered a  clerical  misprision  for  the  word  "to,"  the  deed  otherwise  com- 
plying with  the  recitals. 

2.  Evidence;  Res  Gestae;  Execution  of  Mortgage. — Where  a  mar- 
ried woman,  in  the  absence  of  the  mortgagee,  refused  to  sign  a  mort- 
gage when  requested  to  do  so,  stating  to  the  Justice  of  the  peace  that 
it  was  the  debt  of  the  husband,  such  statement  was  not  part  of  the 
res  gestae  of  her  execution  and  acknowledgment  of  the  mortgage  on 
a  subsequent  day,  and  hence,  inadmissible  as  against  the  mortgagee. 

3.  Husband  and  Wife;  Mortgage;  Partial  Validity.— Where  part  of 
the  mortgage  debt  is  the  joint  or  several  Indebtedness  of  the  wife. 
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a  mortgajre  executed  by  her  Is  valid  to  the  extent  it  secures  the 
l)ayiiieut  of  her  indebtedness. 

4.  Same;  Separate  Property. — A  wife  seeking  to  avoid  a  mortgage 
because  securing  a  debt  of  the  husband  has  the  burden  of  showing 
tliat  her  relation  is  that  of  surety  only  to  the  indebtedness  secured  by 
the  mortgage. 

5.  Same;  Notice  to  Mortgagee. — Without  regard  to  notice  of  the 
fact  that  the  mortgage  was  given  by  the  w^ife  to  secure  the  debt  of 
the  husband  to  the  mortgagee,  such  mortgage  given  by  the  wife  is 
Invalid,  and  a  charge  that  there  is  a  presumption  of  law  that  the 
mortgagee  knew  that  the  wife  signed  as  surety  in  such  case,  is  errone- 
ous. 

6.  Charge  of  Court;  Ignoring  Issue. — A  charge  as  to  what  will  con- 
stitute the  debts  of  the  wife  and  not  of  the  husband,  which  omits  to 
incorporate  the  essential  facts  that  the  acts  enumerated  were  refer- 
able to  the  indebtedness  secured  by  the  mortgage  which  the  wife 
was  seeking  to  avoid,  was  properly  refused,  as  ignoring  issues. 

7.  Same;  Undue  Prominence. — Charges  giving  undue  prominence  to 
a  particular  portion  or  portions  of  the  evidence  are  refused  without 
error. 

Appeal  from  Marengo  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackland. 

Ejectment  by  Isidore  Bley  and  others  against  Maggie 
if.  Lewis.  Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Reversed  and  remanded. 

The  exceptions  to  evidence  and  other-  facts  suflficient- 
ly  appear  in  the  opinion.  The  following  is  charge  10 
given  for  defendant:  (10)  I  charge  you  that  if  the 
mortgage  when  signed  by  defendant  was  to  secure  a  past 
debt  of  the  husband,  although  you  further  find  that  said 
mortgage  was  for  a  security  for  future  advances,  it  is  a 
void  mortgage,  and  no  act  on  the  part  of  defendant  can 
give  life  to  it.  A.  If  you  believe  from  the  evidence  in  this 
case  that  defendant  signed  the  mortgage  and  note  of 
date  February  7,  1903,  as  security  for  the  husband's 
debt,  then  it  is  a  presumption  of  law  that  the  payees  of 
said  note  and  mortgage  knew  that  she  executed  the  note 
and  mortgage  as  surety,  if  you  further  find  from  the  evi- 
dence in  the  case  that  the  said  note  and  mortgage  was 
signed  jointly  by  defendant  and  her  husband. 
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The  following  charges  were  refused  plaintiff:  X.  If 
the  jury  are  reasonably  satisfied  from  the  evidence  that 
Maggie  M.  Lewis  permitted  her  husband  to  buy  goods 
from  Mayer  Bros.,  and  to  have  same  charged  to  her  ac- 
count, and  to  manage,  control,  and  rent  out  her  lands, 
and  collect  the  rent,  and  the  crops  grown  thereon,  and 
dispose  of  the  same,  and  that  with  full  knowledge  of  the 
same  Maggie  Lewis  paid  for  the  goods  she  bought  and 
ratified  her  husband's  acts  as  her  agent,  and  that  such 
acts  and  doings  were  committed  for  many  years,  and 
were  ratified  by  Mrs.  Lewis,  then,  although  goods,  wares, 
and  merchandise  were  actually  delivered  to  Mr.  Lewis, 
but  upon  the  credit  of  Mrs.  Lewis,  then  a  debt  so  con- 
tracted would  constitute  a  debt  of  Maggie  Lewis,  and 
not  of  her  husband. 

Z.  The  court  charges  the  jury  that  by  the  mortgage 
bearing  date  January  30,  1896,  Mrs.  Lewis  constituted 
her  husband  her  agent  to  buy  goods  from  Mayer  Bros., 
for  her  during  said  year,  and  if  the  said  Lewis,  acting 
under  said  authority,  did  buy  goods  from  Mayer  Bros., 
then  such  a  debt  would  be  the  debt  of  Maggie  Lewis,  and 
not  the  debt  of  her  husband. 

Elmore  &  Herbert,  and  Bestor  &  Young,  for  appel- 
lant. The  court  erred  in  giving  charge  10  for  defendant. 
— Mills  V,  Hudmon,  57  South.  739.  Charge  A  incorrect- 
ly places  the  burden  of  proof. — Mills  v,  Hudmon,  supra: 
Elkins  V,  Bank  of  Henry,  60  South.  96;  Marbury  L.  Co. 
V,  Woolfolk,  65  South.  43.  On  these  authorities,  the 
court  erred  in  the  other  charges  given  and  refused.  What 
Mrs.  Lewds  said  to  the  justice  of  the  peace  the  day  before 
she  signed  and  acknowledged  the  deed  was  not  of  the  res 
gestae  of  that  transaction,  and  in  the  absence  of  the 
mortgagee  in  no  way  binding  on  him. — Stallings  v.  Hud- 
son, 49  Ala.  159;  Gibson  v.  Wallace,  147  Ala.  322. 
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J.  M.  Miller,  for  appellee.  The  deed  purportiBg  to  be 
set  out  in  the  bill  of  exceptions  is  not  the  deed  described 
in  the  directions  therein  contained. — 73  Ala.  348;  73 
Ala.  352;  77  Ala.  380;  96  Ala.  376;  108  Ala.  640.  The 
bill  of  exceptions  should  be  stricken  because  it  is  a  mere 
copy  of  the  stenographer's  notes. — 155  Ala.  673:  169 
Ala.  490.  With  the  bill  out,  no  questions  are  raised  for 
decision. 

McCLELLAN,  J. — This  is  an  action  in  statutory 
ejectment.  Isidore  Bley,  James  F.  Compton,  and  Ben- 
jamin F.  Gregory  are  the  plaintiffs  (appellants) ;  and 
Maggie  M.  Lewis  is  defendant  (appellee).  In  the  paper 
signed  by  the  presiding  judge  as  for  a  bill  of  exceptions 
on  appeal  to  this  court,  this  recital  appears :  "The  plain- 
tiff offered  in  evidence  a  deed  from  Isidore  Bley  and  B. 
F.  Gregory  conveying  the  undivided  one-third  interest 
in  the  land  asked  for  dated  December  1,  1910,  filed  for 
record  December  14,  1910.  (The  clerk  will  here  insert 
the  above  deed)." 

With  the  evident  purpose  of  complying  with  the  di- 
rection given  in  the  quoted  recital  of  the  bill  of  excep- 
tions, the  clerk  of  the  circuit  court  of  Marengo  county, 
whose  duty  it  was  to  prepare  the  transcript  for  appeal, 
inserted  in  the  part  of  the  transcript  devoted  to  the  bill 
of  exceptions,  and  at  the  appropriate  place  therein,  a 
deed  corresponding  in  date  of  execution  and  in  date  of 
filing  for  record  with  the  descriptive  words  and  figures 
appearing  in  the  quoted  recital  and  according  with  the 
character  of  interest  or  title  mentioned  in  that  recital ; 
but  the  deed  so  inserted,  in  copy,  by  the  clerk,  was  one 
in  which  Isidore  Bley  was  grantor  and  B.  F.  Gregory 
was  grantee,  and  it  described  the  land  sued  for  in  the 
complaint  in  this  cause.  Motion  is  now  made  by  the 
appellee  to  strike  the  paper  so  inserted  by  the  clerk; 
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and  this  upon  the  notion  that  either  the  direction  in  the 
quoted  recital  is  too  uncertain  in  idenitflcaion  of  the 
paper  to  be  inserted,  or  the  instrument  in  fact  inserted 
by  the  clerk  is  not  the  paper  called  for  in  the  quoted 
recital  of  the  bill. 

In  our  cases  of  Looney  v.  Bush,  Minor,  413,  Pearce  t?. 
Clements,  73  Ala.  256,  and  Elliott  v.  Round  Mountam  C. 
d  I.  Co.,  108  Ala.  640, 18  South.  689,  the  pertinent  rule- 
written  with  great  strictness,  but  no  more  so  than  the 
public  importance  of  its  subject  exacts — ^is  set  down.  It 
will  not  be  departed  from  at  this  late  day,  nor  will  its 
eflfectiveness  be  impaired  in  practical  administration. 
Mindful  as  we  are  of  the  rule  for  particular  definiteness 
of  identification  in  order  to  effect  the  lawful  insertion 
in  a  bill  of  exceptions  of  a  paper  referred  to  and  thus 
incorporated  as  a  part  thereof,  we  cannot  find  in  the  cir- 
cumstances here  involved  such  degree  of  uncertainty  of 
identification  as  would  permit  the  striking  of  the  paper 
mentioned,  to  which  action  the  appellee  moves  us.  The 
rule,  in  such  cases,  is  satisfied  if  the  reference  identifies 
the  document  in  a  way  "to  reasonably  exclude  a  mistake 
with  reference  thereto."  Here  the  paper  inserted  accords 
with  the  direction  in  the  bill  in  respect  of  the  date  of 
execution  and  the  date  of  filing  for  record.  It  is  manifest 
that  the  word  "and,"  appearing  between  the  names  in 
the  recital,  is  a  clerical  misprision  only.  The  use,  in  re- 
ferring to  a  deed,  of  the  word  "from"  before  the  first 
name,  confirms  that  fact.  Gregory  is  one  of  the  parties 
to  the  suit.  It  is  not  asserted  that  any  other  instrument, 
according  with  the  other  elements  of  the  direction  to  the 
clerk,  was  mentioned  on  the  trial.  The  word  "asked"  is 
so  associated  with  the  other  descriptive  terms  as  to  make 
absolutely  certain  that  the  purpose  in  its  use  was  to  re- 
fer to  the  land  in  suit. 
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The  motion  to  strike  the  whole  bill  and  to  strike  the 
part  thereof  containing  the  deed  from  Bley  to  Gregory 
is  overruled. 

There  is  no  merit  in  the  motion  to  strike  the  bill  of 
exceptions  because  violative  of  rules  of  Supreme  Court 
practice  governing  the  form  and  character  of  bills  of  ex- 
ceptions. 

The  plaintiffs'  right  to  recover  is  rested  on  a  mortgage 
executed  on  the  7th  day  of  February,  1903,  by  Maggie  M. 
Lewis  and  her  husband,  A.  M.  Lewis,  describing  lands 
owned  by  the  wife.  The  mortgage  was  foreclosed  under 
the  power,  and  Bley  became  the  purchaser  at  the  fore- 
closure sale.  Each  of  the  plaintiffs  owns,  if  the  mort- 
gage was  valid,  an  undivided  one-third  interest  in  the 
lands  sued  for.  The  defense  asserted  is  that  the  indebt- 
edness for  the  security  of  which  the  mortgage  was  given 
was  the  debt  of  the  husband,  and  not  that  of  the  wife; 
and,  if  so,  the  instrument  was  void  under  the  statute. — 
Code,  §  4497.  The  evidence  on  the  trial  was  in  conflict  on 
this  point,  and  so  the  solution  of  the  issue  was  the  jury's 
province. 

There  were  a  number  of  rulings  on  the  admission  or 
rejection  of  evidence.  Except  that  to  be  now  considered, 
none  of  these,  of  which  appellants  complain,  appear  to 
have  been  affected  with  prejudicial  error.  The  court  per- 
mitted Mrs.  Lewis  to  adduce  testimony  to  the  effect  that 
Mrs.  Lewis  declared,  in  the  presence  of  Allen,  the  justice, 
on  the  day  previous  to  the  day  on  which  Allen  took  her 
acknowledgement  of  her  execution  of  the  mortgage  of 
February  7,  1903,  but  without  the  presence  of  Mayer 
Bros.,  the  mortgagees,  that  the  debt,  which  the  mortgage 
was  to  secure,  was  the  debt  of  her  husband,  A.  M.  Lewis, 
and  not  her  debt ;  the  court  expressly  limiting  this  testi- 
mony "to  the  fact  [in  dispute]  as  to  whether  it  was  her 
debt  and  she  was  surety  for  it."    Unless  the  declaration 
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mentioned  was  of  the  res  gestae  of  the  execution  of  the 
mortgage — the  fact  of  its  execution  being  admitted  by 
Mrs.  Lewis — it  was  inadmissible,  and  was  erroneously 
received  in  evidence  even  though  limited  as  the  court  un- 
dertook to  do ;  for,  if  not  of  the  res  gestae  of  the  execu- 
tion of  the  instrument,  it,  at  best,  w^as  self-serving  only. 
It  appears  that  the  justice  went  to  Mrs.  Lewis'  home  to 
perfect  the  description  of  the  land  in  the  mortgage — 
through  information  to  be  and  that  was  obtained  from 
her  husband — ^and  Mrs.  Lewis  was  then  asked  to  sign  the 
instrument  and  give  her  acknowledgment  of  its  execu- 
tion, but  then  flatly  declined,  stating  it  was  not  her  debt. 
The  next  day  she  went  to  the  home  of  the  justice  and 
there  executed  the  instrument,  giving  her  acknowledg- 
ment in  the  usual  way.  Obviously,  what  took  place  be- 
tween the  justice  and  Mrs.  Lewis  on  the  day  previous  to 
the  execution  of  the  instrument  was  not  so  related  to  the 
fact  and  act  of  execution  as  to  render  it  a  part,  and  ex- 
planatory, of  the  act  and  fact  of  execution  of  the  instru- 
ment. It  was  not  an  element  of  the  negotiations,  be- 
tween the  parties,  leading  to  the  consummation  of  a 
binding  obligation  between  them,  as  was  the  circum- 
stance in  Weaver  v.  Lapsley,  42  Ala.  601,  94  Am.  Dec. 
671,  and  in  Marks  v.  Btmk,  79  Ala.  550,  58  Am.  Rep. 
«20. 

There  w  as  evidence  tending  to  show  that  a  sum  paid 
by  the  mortgagees,  Mayer  Bros.,  to  satisfy  a  prior  mort- 
gage given  by  Mrs.  Lewis  on  this  land  to  a  "Syndicate," 
formed  a  part  of  the  indebtedness  for  the  security  of 
which  the  mortgage  to  Mayer  Bros.,  of  date  February 
7, 1903,  was  given. 

Where  a  part  of  the  mortgage  indebtedness  is  the  joint 
or  several  indebtedness  of  the  wife,  the  mortgage  is  valid 
to  the  extent  it  secures  the  payment  of  her  indebtedness, 
^nd  passes  the  legal  title. — Mills  v,  Htcdmon^  175  Ala. 
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448,  57  South.  739.  The  burden  of  proof  is  on  the  wife 
seeking  to  avoid  the  incumbrance  of  her  property  to 
show  that  her  relation  is  that  of  surety  only  to  the  in- 
debtedness secured  by  the  mortgage. — Mills  v.  Hudmon, 
supra. 

Charge  10,  given  at  the  defendant's  request,  w^as  af- 
fected with  prejudicial  error.  Under  it  the  invalidity 
of  the  mortgage  was  predicated  of  the  securing  of  a  "past 
debt  of  the  husband,"  notwithstanding  there  was  evi- 
dence tending  to  show^  that  another  part  of  that  indebt- 
edness was  the  wife's.  The  charge  is  not,  under  the  evi- 
dence here,  merely  calculated  to  mislead,  so  as  to  put 
the  opposing  party  to  an  explanatory  instruction. 

Charge  X.,  refused  to  plaintiffs,  omitted  to  incorpor- 
ate in  its  hypothesis  the  essential  fact  that  the  acts  enu- 
merated were  referred  or  referable  to  the  indebtedness 
secured  by  the  mortgage  of  February  7,  1903.  It  was 
faulty  on  that  account,  justifying  its  refusal. 

Charge  Z  was  properly  refused  to  plaintiffs.  It  was 
subject  to  the  substance  of  the  criticism  just  made  of 
charge  X ;  and,  besides  as  written,  it  w^as  faulty  in  giv- 
ing undue  prominence  to  a  particular  feature  of  the  ev- 
idence. 

Charge  A,  given  for  the  defendant,  should  not  have 
been  so  favored  by  the  court.  It  interjected  an  issue,  as 
upon  a  presumption  of  law,  not  properly  in  the  case.  A 
mortgage  given  by  the  wife  on  her  property  to  secure  an 
indebtedness  of  the  husband,  only,  is  invalid  without  re- 
gard to  notice  of  the  fact  to  the  mortgagee.  There  is  no 
presumption  of  law  prevailing  in  such  circumstances  j 
for  the  basis  of  the  asserted  presumption  is  wholly  unim- 
portant and  immaterial.  This  charge  may  quite  reason- 
ably have  had  prejudicial  influence  upon  the  minds  of 
the  jury,  by  impressing  them  with  the  unfounded  notion 
that  the  law  imputed  notice  to  the  mortgagees  in  conse- 
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quence  of  the  hypothesized  fact  of  the  wife's  suretyship. 

For  the  errors  committed  in  admitting  the  evidence 
indicated  above  and  in  giving  charge  10,  the  judgment  is 
reversed  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Saybe^  db  Graffenribd^  and  Gardner^  JJ.,  concur. 


WUson  V.  Carling. 

Ejectment, 

(Decided  February  5,  1914.    Reheartng  denied  July  2,  1914. 
66  South.  188.) 

Deeds;  Description;  Certainty  of  Location. — The  deed  In  this 
case  examined,  together  with  the  maps  and  the  description  in  the 
complaint  and  it  is  held  that  the  deed  was  void  for  want  of  certainty 
of  description,  for  the  reasons  stated  in  the  opinion. 

(de Graff enried,  J.,  dissenting.) 

Appeal  from  Elmore  Circuit  Court. 

Heard  before  Hon.  W.  W.  Pearson. 

Ejectment  by  A.  F.  Wilson  against  T.  J.  Carling,  as 
trustee,  etc.  From  a  judgment  for  defendant,  plaintifT 
appeals.    Affirmed. 

See,  also,  177  Ala.  85,  58  South.  417. 

The  complaint  in  its  original  form  is  as  follows : 

The  plaintiff  sues  to  recover  possession  of  a  certain 
tract  of  land,  situated  in  Elmore  county,  Alabama,  de- 
scribed as  follows,  to  wit :  Parts  of  the  W.  i/^  of  the  N. 
W.  %,  section  22,  township  19,  range  18  east,  and  the  E. 
y2  of  the  N.  E.  y^j  section  21,  township  19,  range  18  east. 
Said  land  being  bounded  by  a  line,  which  said  line  begins 
at  a  point,  which  said  point  is  ascertained  in  the  follow- 
ing way :  Commence  at  a  point  939  feet  east  of  the  S.  W. 
corner  of  the  S.  W.  y^  of  the  N.  W.  %  of  said  section  22, 
township  19,  range  18  east ;  thence  running  north  42  de- 
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fj^rees  west,  795  feet;  thence  running  north  13  degrees 
west,  190  feet,  to  a  point,  said  point  being  the  beginning 
of  the  line  which  bounds  the  land  sued  for  in  this  com- 
plaint; thence  running  east,  358  feet,  to  the  Coosa  river; 
tlience  following  the  meanders  of  the  Coosa  river  to  the 
point  where  the  said  Coosa  river  intersects  with  the 
northern  boundary  line  of  said  section  21,  township  19, 
range  18  east;  thence  running  west  along  said  line  358 
feet ;  thence  running  in  a  general  southeasterly  direction 
to  the  point  of  beginning,  said  last-mentioned  line  being 
parallel  with  the  said  Coosa  river,  following  its  mean- 
ders at  a  distance  of  358  feet,  said  last-mentioned  line 
being  so  located  that  at  any  point  along  said  strip  of 
land  inclosed  therein,  a  line  draw^n  due  east  and  west 
will  measure  358  feet  from  said  Coosa  river  to  said  last- 
mentioned  line — of  which  said  land  plaintiflf  was  in  pos- 
session, and  upon  which,  pending  such  possession,  and 
before  the  commencement  of  this  suit,  defendant  entered 
and  unlawfully  withholds,  together  with  the  sum  of 
^1,000.00  for  the  detention  thereof. 

The  following  is  the  amended  complaint : 
The  plaintiflf  sues  to  recover  the  following  tract  of 
land,  viz.,  20.06  acres  described  as  follows:  Commenc- 
ing on  the  west  bank  of  the  Coosa  river,  where  the  east 
and  west  line  dividing  in  the  middle  section  22,  township 
19,  range  18,  strikes  the  river;  thence  up  and  along  the 
west  bank  of  the  river  to  the  south  line  of  section  16  of 
same  township  and  range;  thence  west,  along  the  south 
line  of  section  16,  390  feet;  thence  southeasterly,  to  the 
west  end  of  Cohn  &  Goldberg's  line  on  the  east  and  west 
line  dividing  section  22  in  the  middle,  and  390  feet  from 
the  Coosa  river;  thence  east,  along  said  Cohn  &  Gold- 
bergs line,  with  said  east  and  west  line,  390  feet,  to  the 
point  of  beginning — of  which  he  was  in  possession,  and 
upon  which,  pending  such  possession,  and  before  the 
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commencement  of  this  suit,  the  defendant  entered  and 
unlawfully  withholds,  together  with  f  100  for  the  deten- 
tion thereof. 

The  map  contained  in  the  record,  referred  to  in  the 
opinion,  is  as  follows : 


aecek  kbovlBf  nmy  of'taad  la  8cc«.  U  uM  a  Tp.  19.  IL  U.  BliMrt  Cw4Mr. 
AlK.    BoMlqr  B.  K.  H»U  *aa  vlft  to  Albm-l  F.  WUmo. 

A.    Coha  A  OoMbvfK'a  OtfrtbwMt  rariMr 

A  B  •'  ••  north  lln^ 

BC.  Straiihl  llac  mnnoriing  norih- HtM  nf  S«c.  21  aod  %  MctioB  Ub«  ra»- 
aioc  MBt  aad  «wt  la  Sae.  n  at  jioiaia  wbVM  ib«w  lta««  strlka  vast  taali  of 
Cooaa  Rivar. 

A  B  C  D.  ParallaloKraai  reaatraclAd  oa  Coha  and  Gol4b«n'a  ftartfe  lta«.  «0 
tV.  lor  mth  bAM.  aad  Itoa  B  C  for  aast  •Idc. 

.  ^P-  2f2?  bottadary  of  parallelocram.  alw,  »««  bevadary  «C  a  tract  cob. 
talalBC  wO)  acre*,  bovadcd  Mat  by  Oooaa  Kivvr.  Mnitb  by  Coka  aad  Ooldbor*. 
and  aofth  by  aocMi  llaa  of  Sac.  n;  or  ao«lh  Um  of  Sac.  id.  «>'««>•'«• 


'SiroMht  hne  joining  ^t^.  /iVfi*  ti^'^f. 

The  map  accompanying  the  brief  on  application  for 
rehearing,  referred  to  in  the  opinion,  is  as  follows : 


85—188 
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W.  A.  GuNTBR,  for  appellant.  The  description  and 
identity  of  the  res  was  sufficient  and  definite,  and  to  de- 
clare the  deed  void  for  uncertainty  would  be  contrary  to 
the  settled  maxim  always  to  construe  ut  res  magis  valeat 
quam  pereat. — 2  Dev.  on  Deeds,  §  1045 ;  WUson  v.  Roper, 
74  Ala.  148;  6  Cranch.  148;  Gaston  v.  Weir,  84  Ala.  193; 
Ainsa  v.  United  States,  161  U.  S.  228 ;  White  v.  Liming, 
93  U.  S.  523;  Bla/nc  v.  Rice,  20  Pick.  62;  32  A.  D.  204; 
Hodges  v.  Denny,  86  Ala.  230 ;  other  authorities  may  be 
seen  in  13  Cyc.  639 ;  Oakes  v.  DeLaney,  133  N.  Y.  227 ; 
Watson  V,  City  New  York,  73  N.  Y.  Supp.  1027 ;  Words 
&  Phrases,  Vol.  5,  p.  4585  et  seq.;  2  Devlin  on  Deeds,  3 
Ed.,  Sees.  1045-6. 

RusHTON^  WiLUAMS  &  Crenshaw,  and  P.  W.  Lull, 
for  appellee.  The  deed  was  void  in  description,  and  the 
court  properly  so  held. — Hurt  v.  Freeman,  63  Ala.  335 ; 
107  Mass.  518,  and  opinion  on  former  appeal  in  this  case 
58  South.  417. 

MAYPIELD,  J. — The  only  question  for  decision  is 
whether  or  not  the  description  of  land  in  a  certain  deed 
is  void  absolutely,  for  uncertainty.  The  description  ig 
in  words  and  figures  as  follows: 

"Twenty-five  acres  more  or  less  in  fractional  sections 
21  and  22,  T.  19,  R.  18,  Elmore  county,  Alabama,  on  the 
West  side  of  the  Coosa  river,  bounded  on  the  south  as 
follows:  By  Cohn  &  Goldberg;  on  the  north  by  lands 
owned  by  the  state  of  Alabama;  on  the  west  by  the  un- 
dersigned, the  west  line  to  be  established  by  survey, 
bounded  on  the  east  by  the  Coosa  river." 

The  geometrical  proposition  involved  in  the  descrip- 
tion in  the  deed  in  question,  abstractly  speaking,  is  this : 
Given,  the  length  and  direction  of  one  side  of  a  quadran- 
gle containing  "25  acres  more  or  less,"  and  the  direction 
of  two  other  sides  which  are  parallel,  each  to  the  other, 
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construct  the  fourth  side  so  that  one  of  the  parallel  lines 
shall  not  exceed  396  feet,  and  the  other  shall  not  exceed 
one  mile  in  length. 

This  we  think  can  be  easily  done.  In  fact,  we  think 
an  indefinite  number  of  figures  may  be  constructed,  any 
one  of  which  will  equally  meet  the  requirements  of  the 
proposition. 

This  is  the  second  appeal  in  this  case.  The  report  of 
the  former  appeal  may  be  found  in  177  Ala.  85,  58  South, 
at  page  417.  The  concrete  question  involved  on  the  first 
appeal,  and  the  only  question  involved  on  this  appeal, 
is  whether  or  not  the  deed  under  which  appellant  claims 
title  was  void  for  uncertainty  of  description  of  the  lands 
attempted  to  be  conveyed.  It  was  decided  on  the  former 
appeal  that  the  deed  was  void.  An  application  for  a 
rehearing  was  made,  on  the  hearing  of  which  another 
full  consideration  of  the  case  was  had  by  the  entire 
court;  each  judge  giving  it  a  thorough  consideration, 
and  the  unanimous  conclusion  of  the  court,  upon  the  ap- 
plication, was  the  same  as  that  reached  on  the  original 
hearing.  The  case  has  been  twice  fully  and  ably  argued 
orally,  as  well  as  in  a  number  of  written  and  printed 
briefs,  by  able  and  eminent  counsel  for  appellant,  and, 
as  strange  as  it  may  appear  to  counsel,  we  are  yet  of  the 
opinion  that  the  deed  in  question  is  absolutely  void  on 
account  of  uncertainty  in  the  description  of  the  lands 
attempted  to  be  conveyed. 

But  for  the  ability,  the  learning,  and  the  eminence  of 
counsel  who  represents  the  appellant  on  this  appeal,  and 
the  earnestness  with  which  he  now  insists  that  we  were 
in  error  in  the  opinion  and  decision  on  the  former  ap- 
peal, we  would  merely  affirm,  upon  the  opinion  rendered 
on  the  former  appeal. 

•  The  opinion  on  the  former  appeal  did  not  answer  all 
the  argument  made  on  this  appeal,  for  the  all-sufficient 
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reason  that  some  of  the  argument  now  made  was  not 
advanced  on  the  first  appeal,  but  a  different  argument 
was  then  made  and  a  different  reason  assigned,  by  coun- 
sel, to  show  why  the  deed  was  not  void.  We  do  think, 
however,  that  the  opinion  did  sufficiently  answer  the 
argument  made  on  that  appeal. 

The  body  of  land  described  in  the  former  complaint, 
which  was  then  alleged  and  claimed  to  be  the  land  de- 
scribed in  the  deed,  is  entirely  different  in  area,  and  in 
every  dimension  except  its  eastern  boundary,  from  that 
described  in  the  present  complaint,  and  now  insisted  to 
be  the  land  described  in  the  deed.  The  description  in 
the  present  complaint  is  materially,  if  not  entirely, 
changed.  Indeed,  no  one  reading  the  two  complaints 
would  ever  suspect  that  they  were  intended  to  describe 
the  same  body  of  land,  or  that  either  described  the  iden- 
tical body  of  land  attempted  to  be  described  in  the  deed. 

But,  as  was  said  in  the  opinion  on  the  former  appeal, 
the  description  in  the  deed  is  so  uncertain  that  any  num^ 
ber  of  bodies  of  land  could  be  carved  out  of  the  fractions 
of  sections  21  and  22,  any  one  of  which  would,  with 
equal  certainty,  answer  to  every  call  in  the  deed.  It  was 
for  this  reason  that  the  deed  was  then,  and  is  now,  held 
to  be  void. 

It  appears  from  an  inspection  of  the  records  on  the 
two  appeals  that  a  number  of  surveyors  have  attempted 
to  locate  the  land  described  in  the  deed,  and  that  no  two 
fix  upon  the  same  body.  It  also  appears  that  the  same 
surveyor,  who  made  the  surveys  for  the  appellant,  lo- 
cated different  bodies  of  land  on  the  two  appeals.  There 
were  exhibited,  on  both  of  the  trials  in  the  lower  court, 
maps,  made  by  the  appellant's  surveyor,  designed  and 
intended  to  locate  and  describe  the  same  lands  described 
in  the  deed ;  and  the  two  bodies  of  land  located  by  these 
maps  are  greatly,  if  not  entirely,  different.    It  is  true 
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that  each  contains  some  land  embraced  in  the  other,  but 
each  contains  some  land  which  the  other  did  not. 

These  maps,  together  with  the  original  and  the  amend- 
ed complaints,  the  reporter  will  set  out,  as  near  as  may 
be,  in  the  report  of  this  decision. 

Appellant  has  had  a  number  of  counsel  engaged  in  the 
trial  of  this  case,  and  all  of  his  counsel  have  not  agreed 
as  to  the  particular  body  of  land  described  in  the  deed ; 
nor  has  each  attorney  always  had  the  same  opinion  as  to 
the  exact  body  of  land  described  in  the  deed.  Counsel 
for  appellant  on  this  appeal  attaches  to  his  brief  a  dia- 
gram and  plat  of  the  body  of  land  which  he  now  claims 
is  described  in  the  deed,  which  is  practically  the  same  as 
that  made  by  the  engineer  or  surveyor,  and  attached  to 
the  transcript  as  an  exhibit.  The  same  counsel,  on  his 
application  for  a  rehearing  on  the  other  appeal,  not  con- 
tent with  the  diagram  and  plat  made  by  the  surveyor 
and  attached  to  the  transcript  as  an  exhibit,  made  a 
map  and  plat  entirely  different  from  either  of  those 
made  by  the  surveyor  and  attached  the  same  to  his  brief. 
And  this  diagram  is  very  different  from  the  one  he  at- 
taches to  his  brief  on  this  hearing,  as  well  as  from  the 
first  maps  and  plats  made  by  the  engineer,  contended  by 
other  counsel  to  correctly  locate  the  land  described  in 
the  deed. 

The  reporter  will  set  out,  as  near  as  may  be,  a  copy  of 
the  map  or  plat  contained  in  counsel's  brief  on  his  said 
application  for  a  rehearing. 

In  the  original  brief  filed  on  the  first  appeal  in  this 
case  (page  8  of  the  printed  copy),  in  attempting  to  dis- 
tinguish this  case  from  cases  relied  on  by  opposing  coun- 
sel, and  to  describe  the  body  of  land  sued  for,  and  de- 
scribed in  the  deed  in  question,  counsel  for  appellant 
said: 
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"In  the  case  at  bar  the  Coosa  river  is  the  east  boun- 
dary line  and  the  only  line  not  definitely  fixed  by  the  evi- 
dence is  the  west  line.  Under  the  decisions  above  cited, 
the  west  line  must  be  a  line  exactly  parallel  with  the 
Coosa  river  following  its  meanders,  and  located  at  such 
a  distance  as  to  include  twenty-five  acres." 

It  should  be  said  that  this  was  different  counsel  from 
the  one  who  now  insists  that  the  west  line  is  a  straight 
line,  without  any  regard  to  the  meanders  of  the  river. 
But  while  it  is  true  that  counsel,  who  now  claims  that 
the  west  line  is  a  straight  line,  was  counsel  on  the  appli- 
cation for  a  rehearing  and  made  the  same  claim,  yet  the 
straight  line  contended  for  on  the  application  is  not  the 
same  straight  line  he  now  insists  upon.  The  two  lines 
connected  at  different  points,  were  of  different  lengths, 
and  established  different  areas  of  land. 

On  the  first  appeal,  this  same  counsel  contended  that 
the  deed  conveyed  25  acres  exactly,  if  that  area  was  to  be 
had  in  fractions  of  sections  21  and  22,  and  there  has 
never  been  any  dispute  that  these  fractions  contain 
much  more  than  25  acres. 

On  the  first  appeal  this  same  counsel  contended  that 
the  phrase  "more  or  less,"  contained  in  the  deed,  was 
meaningless  if  25  acres  could  be  found  in  fractions  21 
and  22,  north  of  Cohn  &  Goldberg's  land  and  west  of  the 
Coosa  river.  Counsel  in  his  brief  in  the  application  for 
a  rehearing  (pages  9  and  10),  among  other  things,  said: 

"Now,  here,  the  first  sentence  in  the  deed  shows  a 
clear  contract  to  sell  and  convey  by  the  acre  at  the  price 
of  fifty  dollars  per  acre,  and  there  is  no  lump  sum  to 
support  a  sale  in  gross.  Therefore  the  sale  is  one  by  the 
acre. 

"Can  we  construct  the  plat  on  that  theory?  We  have 
shown  that  we  can.  Then  the  words  *more  or  less'  are 
senseless,  and  must  be  rejected  or  held  to  have  been  put 
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in  as  precautionary  words,  to  prevent  the  grantor  from 
being  held  liable  for  the  precise  number  of  acres  if  not  to 
be  found  in  the  plat  as  constructed." 

"Here  the  land  was  to  be  measured  out  of  the  gran- 
tor's land,  and  therefore  25  acres  ^more  or  less'  meant 
25  acres  absolutely,  if  that  quantity  was  in  the  sections. 

"And  here  the  gross  sum  to  be  paid  was  f  50  per  acre, 
which  could  only  mean  $50  multiplied  by  25  acres ;  there 
being  no  other  process  of  obtaining  an  aggregate,  there- 
fore ^more  or  less'  must  be  rejected  or  applied  as  sug- 
gested above  to  cover  a  possible  deficiency  of  land  in  the 
section  21. 

"Again,  the  western  line  is  to  be  surveyed,  which  could 
only  be  done  by  taking  25  acres  absolutely  if  in  the  sec- 
tion. And  still  again  ^other  parts  of  the  deed'  confirm 
this  view,  for  the  first  sentence  expressly  says  the  whole 
consideration  is  f  5  paid  and  |50  per  acre  to  be  paid  ^for 
25  acres,'  and  not  for  25  acres  *more  or  less,'  which 
would  be  nonsense. 

"All  this  shows  that  *more  or  less'  must  be  rejected  or 
held  to  refer  to  a  possible  deficiency  of  land  in  the  sec- 
tion to  fill  out  the  call  for  25  acres." 

Counsel  now,  not  only  concedes,  but  contends,  that 
effect  must  be  given  to  the  phrase  "more  or  less,"  and 
that  the  quantity  conveyed  was  not  25  acres  absolutely, 
but  was  considerably  less.  Exactly  how  much  less  than 
25  acres  is  yet  left  in  uncertainty,  from  the  pleadings, 
the  argument,  and  the  evidence,  as  we  shall  show. 

The  complainant  claims  20.06  acres,  and  the  argument 
in  part  contends  for  that  amount,  but  in  the  complaint 
he  describes  a  body  of  land  which  is  by  the  evidence 
shown  to  contain  much  less  than  20  acres. 

The  diagram  introduced  by  appellant  and  attached  as 
an  exhibit  to  the  transcript,  and  a  copy  of  which  is  at- 
tached to  appellant's  brief,  shows  a  parallelogram.  A, 
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B,  C,  D,  the  opposite  sides  of  which  are  3,020  and  390 
feet,  respectively.  This  parallelogram,  of  course,  con- 
tains 20.06  acres,  which  is  the  amount  of  land  claimed 
in  the  complaint  and  contended  for  in  argument,  and 
which  appellant  seeks  to  be  put  in  possession  of,  by  the 
judgment  and  process  of  the  courts;  but  this  same  dia- 
gram, and  the  other  evidence,  shows  that  4.44  acres  of 
that  20.06  acres  lies  east  of  the  water's  edge,  and  under 
the  waters  of  the  Coosa  river,  which,  of  course,  there  was 
no  attempt  or  intention  to  convey.  The  diagram  also 
shows  a  strip  of  1.59  acres  east  of  the  eastern  line  of  the 
parallelogram,  but  west  of  the  water's  edge  of  the  Coosa 
river.  The  meanders  described  in  the  complaint  are  not 
those  of  the  thread  of  the  river,  of  its  water's  edge,  nor 
of  the  river  generally,  as  referred  to  in  the  deed ;  but  are 
those  of  the  "banks"  of  the  river.  If  this  bank  should 
be  held  to  be  the  high- water  mark,  and  not  the  low- water 
mark,  then  the  complaint,  as  explained  by  the  evidence 
and  the  diagram,  would  describe  much  less  than  20.06 
acres  as  claimed ;  it  would,  under  such  construction  and 
diagram,  contain  less  than  15  acres.  The  meaning  of 
the  word  **bank,"  when  used  in  describing  boundaries 
on  navigable  and  nonnavigable  streams,  and  the  differ- 
ence between  the  meanings  of  the  words,  "bank," 
"stream,"  "river,"  and  "waters,"  when  used  in  the  de- 
scription of  boundaries,  may  be  found  in  Words  & 
Phrases  (volume  1,  p.  689),  under  the  heading  "Banks;" 
but  it  is  not  necessary  to  a  decision  of  this  case  for  us  to 
define  the  word  "bank,"  for  the  word  is  not  used  in  the 
description  contained  in  the  deed,  but  only  in  that  con- 
tained in  the  complaint. 

We  are  unable  to  understand,  even  by  the  aid  of  the 
argument  of  counsel,  how  it  is  that  the  description  in 
this  deed  authorizes  the  construction  of  a  parallelo- 
gram, A,  B,  C,  D,  on  the  base  A,  B,  which  is  390  feet, 
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from  which  the  land  sold  and  conveyed  is  to  be  selected. 
We  must  confess  that  we  are  unable  to  do  so,  though,  as 
counsel  argues,  "schoolboys"  would  have  ho  difficulty  in 
locating  the  land  sold  and  conveyed,  from  the  descrip- 
tion in  the  deed,  and  though  we  are  shown,  in  minutest 
detail,  how  the  schoolboys  would  proceed  to  construct 
the  parallelogram  and  to  thereby  locate  20.06  acres  of 
land  which  would  answer  to  every  call  in  the  deed.  In 
the  first  place,  we  cannot  understand  why  we  should 
arbitrarily  adopt  the  base.  A,  B,  390  feet,  upon  which  to 
construct  the  parallelogram,  if  a  parallelogram  must  be 
constructed;  notwithstanding  counsel  tells  us  it  is  be- 
cause this  is  the  parallelogram  which  comes  nearest  to 
containing  25  acres,  within  the  calls  of  the  deed.  The 
deed  says  that  the  land  conveyed  is  bounded  on  the 
south  by  Cohn  &  Goldberg — meaning,  of  course,  Cohn  & 
Goldberg's  land.  The  northern  boundary  of  Cohn  & 
Goldberg's  land,  referred  to  as  the  southern  boundary 
of  the  land  in  question,  is  shown  to  be  396  feet  in  length, 
by  actual  measurement — at  least,  the  deed  from  Biolt  to 
Cohn  &  Goldberg  describes  it  as  having  been  actually 
measured,  and  as  being  six  chains  in  length.  Now,  when 
we  were  schoolboys  and  studied  surveying,  a  surveyor's 
or  "Gunter's"  chain  (we  infer  this  is  the  kind  of  chain 
meant)  was  66  feet  in  length;  and  according  to  the 
multiplication  table  in  use  at  that  time  66X6=396,  and 
not  390.  If  the  length  of  this  chain,  or  the  multiplica- 
tion table,  has  ever  been  changed,  we  have  no  judicial 
or  other  knowledge  of  the  alteration.  And  we  cannot 
accept  or  adopt  the  argument  of  counsel,  predicated  on 
a  change  in  either  of  these  standards,  notwithstanding 
we  recognize  the  great  ability  and  learning  of  counsel 
making  the  argument,  and  notwithstanding  he  bears  the 
same  name  as  the  honored  inventor  of  the  chain.  We 
likewise  cannot  understand  how  it  is  that  this  particular 
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parallelogram,  A,  B,  C,  D,  constructed  on  the  base  A,  B, 
which  is  390  feet,  and  its  other  side  3,020  feet,  of  all 
possible  parallelograms  comes  nearest  to  giving  the  ex- 
act area  of  25  acres,  the  calls  of  which  shall  correspond 
to  those  of  the  deed.  If  this  particular  parallelogram 
contains  only  20.06  acres,  a  similar  parallelogram,  con- 
structed on  a  base  of  396  feet,  the  full  length  of  the 
Cohn  &  Goldberg  line,  would  certainly  come  nearer  to 
containing  25  acres  than  does  the  one  actually  construct- 
ed by  counsel.  Such  figure  similarly  constructed  on  the 
base  of  396  feet  would  also  contain  less  than  25  acres, 
but  more  than  20.06  acres,  and  therefore  nearer  25  acres. 

We  likewise  cannot  understand  the  necessity  or  the 
propriety  of  constructing  any  parallelogram,  from 
which  the  land  in  question  is  to  be  taken,  if  all  the  land 
in  the  parallelogram  is  not  to  be  taken  or  is  not  describ- 
ed in  the  deed.  If  the  land  described  is  described  so  as 
to  show  that  it  forms  a  parallelogram,  a  square,  a  rec- 
tangle, or  a  circle,  we  can  then  understand  the  necessity 
and  the  propriety  of  constructing,  marking  out,  and  as- 
certaining the  boundaries  of  such  figure,  whatever  it 
may  be ;  but  we  know  of  no  rule  of  law,  of  mathematics, 
or  of  surveying,  which  authorizes,  much  less  requires, 
the  construction  of  a  parallelogram  from  which  must  be 
selected  a  part  or  all  of  another  and  different  quantity 
of  land  described  and  shown  not  to  be  a  parallelogram, 
but  to  be  a  figure  one  or  more  sides  of  which  are  made 
up  of  crooked  or  broken  lines. 

We  cannot  apprehend  why  we  should  not,  just  as  well 
and  just  as  appropriately,  construct  a  square  or  a  cir- 
cle, including  all  or  any  part  of  the  land  mentioned  in 
the  deed,  from  which  the  lands  conveyed  should  be  se- 
lected, as  construct  the  parallelogram  constructed  and 
contended  for  by  counsel  in  this  case. 
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The  parallelogram,  A,  B,  C,  D,  is  not  claimed  to  in- 
close the  exact  land  conveyed,  but  the  claim  is  that  it 
incloses  the  qtumtity  of  land  conveyed  by  the  deed.  The 
diagram  shows  on  its  face  that  it  contains  some  land  not 
conveyed,  and  that  some  of  the  land  conveyed  lies  out- 
side of  it,  and  to  the  east  of  it.  How,  therefore,  can  it 
be  said  to  contain  the  quantity  conveyed? 

The  deed  says  in  terms  that  "the  west  line  is  to  be  es- 
tablished by  a  survey."  If  counsel's  theory  is  correct, 
there  would  be  no  necessity  to  establish  this  west  line  by 
a  survey,  as  the  one  he  claims  is  merely  a  straight  line 
between  the  points  A  and  D. 

As  before  stated,  it  was  iBirst  contended  in  this  court, 
though  not  by  counsel  now  appearing,  that  the  west  line 
had  to  be  surveyed,  and  was  a  crooked,  or  broken  line, 
corresponding  to  the  east  boundary  which  followed  the 
meanders  of  the  river.  While  we  could  not  agree  to  that 
contention,  we  think  it  more  tenable  than  the  one  now 
presented. 

If  anything  is  made  certain  by  the  description  in  the 
deed,  it  is  that  the  western  boundary  of  the  land  intend- 
ed to  be  conveyed  was  not  then  known,  but  was  "to  be 
established  by  a  survey,"  and  was  to  be  a  crooked  or 
broken  line;  yet,  under  counsel's  theory,  this  is  the  one 
line  or  boundary  made  definite,  fixed,  and  certain,  by  the 
other  calls  in  the  deed,  and  the  only  one  that  would  not 
have  to  be  measured  to  know  its  length. 

We  cannot  ratify  the  theory  and  contention  of  coun- 
sel for  appellant,  and  the  judgment  of  the  lower  court 
must  be  affirmed. 

Affirmed.    All  the  Justices  concur,  except  db  Gbaf- 

FENRIED,  J.,  who  disSCUtS. 
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Childs  V.  Floyd,  et  id. 

Ejectment, 
(Decided  November  7,  1914.    66  South.  473.) 

Adverse  Possession;  Notice;  Failure  to  Oive. — Where  defend- 
ants held  possession  of  lands  from  1895  to  1913>  under  a  bona  fide 
claim  of  inheritance,  asserting  that  their  ancestor  was  in  posses- 
sion, while  in  fact,  such  ancestor  had  only  an  estate  by  curtesy, 
defendants'  holding  ripened  into  an  adverse  title  prior  to  the  adop- 
tion of  the  Ck)de  of  1907,  and  as  section  1541,  Ck>de  1896,  did  not 
require  filing  of  notice  in  such  cases,  defendants  were  not  required 
to  file  such  notice,  and  they  held  an  adverse  claim,  although  they 
failed  to  file  the  notice  required  by  the  Code  of  1907. 

Appeal  from  Pike  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pbabcb. 

Ejectment  by  W.  A.  Childs  against  S.  C.  Floyd  and 
others.  Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

The  suit  is  for  80  acres  of  land,  which  was  originally 
owned  by  B.  E.  Floyd,  who  deeded  it  to  his  wife,  M.  G. 
Floyd,  in  1880,  he  and  his  wife  thereafterwards  occupy- 
ing it  jointly  as  their  homestead  until  the  death  of  the 
wife  in  1887.  B.  E.  Floyd  then  married  a  second  time, 
his  wife  being  S.  C.  Floyd,  and  to  this  union  several  chil- 
dren were  born.  They  continued  to  live  on  the  land  until 
B.  E.  Floyd  died  in  1895.  According  to  the  undisputed 
testimony  of  the  widow,  B.  E.  Floyd  claimed  to  own  the 
land  while  she  lived  on  it  with  him,  and  told  her  to  stay 
there,  pay  the  taxes,  and  raise  the  children  on  it  He  had 
no  other  land,  and  after  his  death  she  and  her  two  chil- 
dren occupied  the  land,  claiming  it  and  using  it  as  their 
own,  and  paid  taxes  on  it  regularly  down  to  date.  This 
widow  and  children  are  now  defendants  here,  and  their 
claim  of  title  is  based  upon  their  adverse  possession  of 
more  than  10  years  after  the  death  of  the  life  tenant.  By 
his  first  marriage  B.  E.  Floyd  left  surviving  him  two 


Digitized  by  VjOOQ iC 


188.]  OF  ALABAMA.  557 

[Childs  V.  Floyd,  et  al.] 

children,  the  heirs  of  his  first  wife.  Plaintiff  was  the 
husband  of  one  of  these  children,  Lizzie,  now  deceased, 
and  as  surviving  husband,  he  claims  a  life  estate  in  her 
undivided  one-half  interest  in  the  land  by  descent  from 
her  mother,  said  M.  G.  Floyd.  Plaintiff  did  not  discover 
that  he  had  any  claim  to  the  land  until  1913,  and  prior 
thereto  neither  he  nor  any  one  else  had  claimed  the  land 
or  objected  to  defendant's  possession  or  acts  of  owner- 
ship. There  was  no  evidence  that  defendant  filed  notice 
of  their  claim  as  required  by  section  1541,  Code  1896,  nor 
any  color  of  title  as  required  by  section  2830,  Code  1907. 
The  plaintiff  moved  for  a  new  trial  after  a  verdict  for 
defendant  and  judgment  thereon,  on  the  ground  that  the 
evidence  was  not  sufficient  to  support  the  verdict,  and 
that  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence, and  plaintiff  appealed  from  the  judgment  overrul- 
•inghis  motion. 

A.  C.  Worthy,  for  appellant.  The  title  being  in  pos- 
session of  the  wife  of  Floyd,  the  possession  is  referred  to 
title,  and  does  not  show  adverse  possession  as  between 
Ployd  and  his  wife. — Anglin  v.  Flowers,  142  Ala.  264 ; 
Larkin  v.  Beatty,  111  Ala.  303 ;  Allen  v.  Hamilton,  109 
Ala.  634.  The  husband  held  only  by  curtesy,  and  the 
adverse  possession  against  the  remaindermen  was  not 
sufficiently  shown. — Pickett  v.  Pope,  74  Ala.  122.  De- 
fendants were  not  exempted  by  the  provisions  of  §  1541, 
Code  1896,  from  filing  the  notice  of  their  adverse  claim. 
— Brasher  v.  Shelby  I.  Wks.,  144  Ala.  659. 

John  H.  Wilkerson,  for  appellee.  The  holding  by 
another  adversely  to  the  remainderman,  after  the  death 
of  the  life  tenant,  may  become  adverse  and  ripen  into 
title. — Pciket  v.  Pope,  74  Ala.  122 ;  Pendley  v.  Madison, 
83  Ala.  484 ;  1  Cyc.  1057.  The  possession  was  under  bona 
:flde  claim  of  inheritance,  and  had  ripened  into  title  be- 
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fore  the  adoption  of  the  Code  of  1907,  and  hence,  no  no- 
tice of  the  adverse  claim  was  necessary  to  be  filed. — 
§  1541,  Code  1896. 

SOMERVILLE,  J.— On  the  undisputed  evidence,  the 
defendants  had  such  possession  of  the  land  in  question 
from  1895  to  1913  as  would  ripen  into  title  against  the 
plaintiff's  claim,  provided  they  come  within  the  excep- 
tion to  the  statute  (Code  1896,  §  1541)  dispensing  with 
the  filing  of  notice  of  their  adverse  claim  in  the  office  of 
the  judge  of  probate.  Under  that  statute — in  force  un- 
til the  adoption  of  the  new  Code  in  1908 — they  were  not 
required  to  file  such  notice  of  claim  if  they  entered  upon 
the  land  under  a  "bona  fide  claim  of  inheritance."  The 
evidence  amply  supports  a  finding  that  they  were  such 
claimants. — Jordan  v.  Smith,  185  Ala,  591,  64  South. 
317. 

It  was  of  course  not  necessary  that  their  ancestor  had 
a  good  title,  nor  that  he  believed  he  had  a  good  title. 
Nor  was  it  material  to  this  inquiry  that  his  possession — 
being  that  of  life  tenant  by  curtesy — could  not  become 
adverse  to  the  remaindermen. 

As  the  jury  might  have  found  that  the  defendants'  ti- 
tle was  perfected  by  adverse  possession  after  1905,  and 
prior  to  1908,  it  is  not  necessary  to  discuss  the  operation 
of  section  2830  of  the  Code  of  1907,  though  it  seems 
clear  that  under  its  changed  provisions  the  defendants' 
possession  would  have  remained  adverse  and  effective, 
since  they  derived  title  by  descent  cast  from  an  ancestor 
who,  according  to  the  evidence,  died  in  possession  of  the 
land,  which  he  claimed  to  own  while  alive. 

We  conclude  that  the  trial  court  did  not  err  in  over- 
ruling the  motion  for  a  new  trial. 

Aifirmed. 

Anderson^  C.  J.,  and  McClellan  and  Mayfibi-d^  JJ., 
concur. 
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Prince  V.  Prince,  et  al. 

Ejectment. 

(Decided  June  18,  1914.    Rehearing  denied  July  25,  1914. 
66  South.  27.) 

Adoption;  Validity  of;  Statutes. — ^Under  section  5202,  Code 
1907,  an  instrument  adopting  a  child  which  does  not  show: 
an  acknowledgment  by  the  adopting  parent  before  the  probate  Judge^ 
is  without  effect,  unless  there  is  evidence  that  the  adopting  parent 
actually  acknowledged  the  instrument  before  the  probate  Judge;  the- 
mere  fact  that  the  adopting  parent  and  child  exercised  the  right* 
and  performed  the  duties  of  the  relation  of  parent  and  child  for 
about  thirty  years,  and  until  the  death  of  the  adopting  parent,  does 
not  relieve  the  child  of  the  necessity  of  such  proof. 

Appeal  from  DeKalb  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Ejectment  by  John  G.  Prince  and  others,  against  Joe 
S.  Prince.  Judgment  for  plaintiffs  and  defendant  ap- 
peals.   Affirmed. 

Hunt  &  Wolfes,  for  appellant.  Declaration  of  adop- 
tion in  Alabama  is  more  in  the  nature  of  a  deed  than 
anything  else. — Abney  v,  DeLoachy  84  Ala.  394.  Ac- 
knowledgement dispenses  with  the  necessity  of  wit- 
nesses, and  makes  an  instrument  self  proving,  but  where 
witnesses  are  properly  shown  a  paper  is  duly  attested. — 
§§3374,  3357,  3382,  Code  1907;  White  v.  Hutchina,  40 
Ala.  257 ;  Jordan  v.  McClure,  170  Ala.  313.  The  adop- 
tion being  more  than  thirty  years  old,  it  was  valid  as  an 
ancient  document. 

ISBELL  &  ScoTT^  for  appellee.  The  adoption  was  not  in 
conformity  to  the  statute,  and  it  was  therefore  necessary 
that  proof  be  made  that  the  instrument  of  adoption  wa» 
acknowledged  before  the  probate  judge. — §  5203,  Code 
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1907;  Abney  v.  DeLoach,  84  Ala.  393.  This  case  falls 
within  the  influence  of  O'Neal  v.  T.  C.  I.  d  R.  R.  Co.,  140 
Ala.  378,  and  authorities  there  cietd. 

DE  GRAFFENRIED,  J.— Section  5202  of  the  Code  of 
1907,  which  is  now  and  was  operative  as  the  law  of  this 
state  at  the  time  to  which  we  hereafter  refer,  provides  as 
follows :  "Any  person  desirous  to  adopt  a  child  so  as 
to  make  it  capable  of  inheriting  his  estate,  real  and  per- 
sonal, or  to  change  the  name  of  one  previously  adopted, 
may  make  a  declaration  in  writing,  attested  by  two  wit- 
nesses, setting  forth  the  name,  sex  and  age  of  the  child 
he  wishes  to  adopt,  and  the  name  he  wishes  it  thereafter 
to  be  known  by,  which,  being  acknowledged  by  the  dec- 
larant before  the  judge  of  probate  of  the  county  of  his 
residence  filed  and  recorded,  ♦  ♦  ♦  has  the  effect  to 
make  such  child  capable  of  inheriting  such  estate  of  the 
declarant,  and  of  changing  its  name  to  the  one  stated  in 
the  declaration." 

1.  Our  laws  of  descent-apd  distributions  are  of  statu- 
tory creation,  and,  as  the  status  of  parent  and  child  has 
always  influenced  legislative  action  in  determining  what 
shall  become  of  the  property  of  those  who  die  intestate,  it 
was  appropriate  that,  in  the  statute  which  we  have 
above  quoted,  our  Legislature  should  porvide  that  an 
adopted  child  should  be  capable  of  inheriting  the  estate 
of  the  person  adopting  him.  The  status  of  the  parties 
being  fixed,  it  was  appropriate  that  all  the  incidents 
usually  attendant  or  flowing  out  of  the  relations  so  m- 
tablished  should  attach  to  both  the  adoptive  parent  and 
child.  For  this  reason  this  court  has  held  that  an  adopt- 
ed child  is  entitled,  during  minority,  to  claim  exemp- 
tions out  of  his  adoptive  parent's  estate. — Gofer  v. 
Scroggins,  98  Ala.  346, 13  South.  117,  39  Am.  St.  Rep.  54.. 

"The  primary  object  of  the  statute  would  seem  to  be, 
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to  allow  any  person  to  adopt  the  child  of  another  and 
make  it  capbale  of  inheriting  his  estate,  if  he  should  die 
intestate,  or  to  change  the  name  of  one  previously  adopt- 
ed. But,  a  liberal  intendment  and  operation  should  be 
given  to  the  statute." — Cofer  v.  Scroggins,  supra;  Tilley 
i\  Harrison,  91  Ala.  297,  8  South.  802. 

2.  In  the  instant  case  the  facts  are  that  William  T. 
Prince,  on  August  14,  1880,  adopted  Simeon  Jones,  a 
child  then  3  years  of  age,  and  in  the  instrument  declared 
that  said  Simeon  Jones  should  be  capable  of  inheriting 
his  real  and  personal  property,  and  that  his  name  should 
be  Simeon  Jones  Prince.  It  is  inferable  from  the  bill  of 
exceptions  that  from  the  day  that  the  adoption  took 
place  until  the  death  of  the  foster  father,  about  30  years 
afterwards,  the  said  Simeon  Jones  Prince  lived  with  the 
said  William  T.  Prince,  as  his  child,  and,  as  such  child, 
performed  services  for  the  foster  parent.  During  all  this 
period  it  is  also  inferable  that  the  said  William  T.  Prince 
recognized  and  held  out  to  the  world  as  his  adopted  child 
the  said  Simeon  Jones  Prince.  In  other  words,  it  is  in- 
ferable from  the  bill  of  exceptions  that  for  about  30 
years — from  the  day  of  the  adoption  until  the  death  of 
William  T.  Prince — the  status  of  parent  and  child  open- 
ly existed  between  the  parties. 

3.  It  appears  from  the  bill  of  exceptions  that  after 
the  death  of  said  William  T.  Prince  diligent  search  was 
made  for  the  articles  of  adoption,  but  that  they  were  not 
found.  If  any  one  has  seen  the  articles  since  they  were 
recorded  on  the  minutes  of  the  probate  court  of  DeKalb 
county  the  record  fails  to  show  it.  The  probate  record 
shows  that  the  articles  conformed  to  every  requirement 
of  our  statutes,  except  that  the  minutes  of  the  probate 
court  fail  to  show  that  the  articles  were  acknowledged 
l)efore  the  judge  of  probate  by  the  foster  father.  The 
trial  court  was  of  the  opinion  that,  for  this  reason,  the 
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said  Simeon  Jones  Prince — or,  as  he  now  writes  his 
name,  Joe  S.  Prince — failed  to  show  a  legal  adoption, 
and  for  that  reason  is  not  entitled  to  be  treated  as  the 
heir  of  said  William  T.  Prince,  who,  it  api>ears,  was  a 
childless  man. 

4.  The  sole  question  before  us,  then,  is:  Has  this 
court  the  right  to  presume,  or  to  leave  it  to  a  jury  to  prc*- 
sume,  in  aid  of  a  status  which,  for  30  years,  existed  he- 
tween  the  parties,  that  the  foster  parent  actually  ac- 
knowledged the  instrument  before  the  probate  judge,  but 
that  the  clerk,  in  recording  the  instrument  by  a  clerical 
omission  failed  to  record  the  acknowle<lgment?  The  act 
authorizing  the  adoption  of  children  is,  as  we  have  al- 
ready said  to  be  liberally  construed  for  the  purpose  of 
carrying  out  the  humane  purposes  of  the  act.  The  Leg- 
islature, however,  in  passing  the  act,  had  a  right  to  say 
hotv  the  instrument  evidencing  the  adoption  should  be 
executed.  In  creating  the  right  to  adopt,  it  had  a  right 
to  say  what  formalities  shall  be  observed  by  those  who 
desire  to  exercise  that  right.  It  had  a  right  to  require 
that  such  instruments  should  be  acknowledged  by  the 
foster  parent  and  to  make  this  acknowledgment  a  neces- 
sary part  of  the  due  execution  of  the  instrument.  In 
other  words,  it  had  a  right  to  say  that  such  an  instru- 
ment, to  he  effective y  should,  before  it  became  effective, 
he  acknowledged  before  the  judge  of  probate.  A  liberal 
interpretation  is  to  be  given  the  statute,  but  this  has  not 
been  held  to  apply  to  the  acts  which,  in  order  that  th(» 
legal  relation  of  foster  parent  and  adopted  child  may  be 
created,  the  foster  parent  must,  under  the  direction  of 
the  statute,  do.  The  failure  of  the  judge  of  probate  to 
record  the  instrument  does  not  destroy  the  operation  of 
the  statute. — Abney  v.  DeLoach,  84  Ala.  393,  4  South. 
457.  The  instrument,  however,  must  be  filed  for  record  in 
the  probate  court  to  be  effective,  as  it  is  wanting  in  eflfi- 


Digitized  by  VjOOQ iC 


188]  OF  ALABAMA.  56^ 

[Prince  v.  Prince,  et  al.] 

cacy  until  so  iBiled,  and  the  act  of  filing  is  one  which  the^ 
statute  exacts  of  the  foster  parent. — Shearer  v.  Weaver^ 
56  Iowa,  578,  9  N.  W.  407;  Abnej/  v.  DeLoach,  supra, 

5.  In  the  case  of  ONeal^  et  al.  v.  Tennessee  Coal,  Iron 
d  R.  R,  Co,,  140  Ala.  378,  37  South.  275, 1  Ann.  Cas.  319, 
this  court,  upon  a  careful  consideration  of  the  authori- 
ties on  the  subject,  held  that  this  court  would  not  pre- 
sume in  favor  of  the  validity  of  an  ancient  recorded  deed 
— the  original  being  lost — that  it  had  been  acknowledged 
as  required  by  law,  the  record  of  the  deed  failing  to  show^ 
an  acknowledgment.  An  examination  of  the  opinion  in 
that  case  will  show  that  the  conclusions  of  the  court  on 
the  subject  are  based  upon  sound  reasoning,  and  that 
the  argument  of  Justice  Judge  in  White  r.  Hutchimis, 
40  Ala.  253,  88  Am.  Dec.  766,  in  which  argument  the 
other  members  of  the  court  did  not  concur,  was  unsound. 

In  Ahney  v,  DeLoach,  supra,  this  court  said  that  the 
instrument  of  adoption  provided  for  by  section  5202  of 
the  Code  of  1907  was  similar  to  a  deed,  and  in  that  case 
it  was  treated  as  a  quasi  deed.  The  reception  by  the 
probate  judge  of  the  deed,  attested  by  witnesses  and  ac- 
knowledged as  required  by  the  act,  for  record,  is  in  no 
sense  a  judicial  act,  and  the  paper  when  filed  and  record- 
ed has  about  it  no  elements  of  a  judicial  decree.  In  the 
case  of  Gantfs  Adm^r  v.  Phillips,  23  Ala.  275,  this  court, 
in  an  exhaustive  opinion,  reviewed  the  authorities  touch- 
ing the  presumption  which  may  be  indulged,  after  the 
lapse  of  30  years,  in  upholding  a  status  which  has,  for 
so  long  a  period,  constantly  existed.  In  the  case  of 
O^Neal,  et  al.  v.  Tennessee  Coal,  Iron  &  R.  R.  Co.,  supra, 
this  court  said,  referring  to  the  rule  announced  in 
Oantt's  Adm'r  v.  Phillips,  supra:  "We  think  there  is  a 
distinction  to  be  drawn  as  to  the  extent  of  presumption 
to  be  indulged  between  those  cases  where,  accompany- 
ing the  possession  of  the  porperty,  title  is  relied  on 
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through  judicial  proceedings,  where  it  is  shown  that  the 
records  have  been  loosely  kept,  and  cases  of  private  tran- 
sactions between  the  parties.  In  the  former,  after 
great  lapse  of  time,  presumptions  will  be  indulged 
in  favor  of  the  regularity  of  the  proceedings,  even  to  the 
extent  of  supplying  important  omissions,  but  in  the  lat- 
ter the  reason  for  such  presumption  does  not  exist. ^* 

The  rule  seems  to  be  of  universal  application  that  the 
burden  is  on  the  person  claiming  the  benefit  of  an  al- 
leged contract  for  adoption  to  establish  it  by  clear,  co- 
gent, and  convincing  evidence.  The  statute,  while  sub- 
ject to  liberal  construction,  must,  to  become  operative, 
be  substantially  complied  with,  and  our  statute  requires, 
as  a  necessary  component  part  of  a  validly  executed  in- 
strument of  adoption,  that  it  shall  be  acknowledf/ed  by 
the  foster  parent  before  the  probate  judffc, — Abney  t\  De 
Loach,  supra. 

As  the  statute  required  the  acknowledgment,  and  as  it 
is  not  shown  that  there  teas  an  arknowlcdf/einrnf,  f  l»r  ;i|>- 
pellant  failed  to  show  a  legal  right  of  inheritance. — 
O'NeaVs  Case,  supra. 

As  the  instrument  is  not  shown  to  have  been  acknowl- 
edged, and  as  the  acknowledgment  was  a  necessary  part 
of  the  valid  execution  of  the  instrument,  this  instrument 
comes  within  none  of  our  curative  acts  validating  the 
previous  recordation  of  valid  instruments  which  had 
been  recorded  without  acknowledgment. 

A  careful  examination  of  this  record  convinces  us 
that,  under  the  law  as  it  has  been  settled  by  previous 
decisions  of  this  court,  the  defendants  were  entitled  to 
the  general  charge  which  the  court  gave  to  the  jury,  in 
their  behalf. 

The  judgment  of  the  court  below  is  therefore  aflFirme<l. 

Affirmed. 

Anderson^  C.  J.,  and  McClei:lan  and  Sayrb,  J  J.,  con- 
cur. 
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Pendrey  v.  Godwin,  et  id. 

Ejectment, 

(Decided  June  30,  1914.     Rehearing  denied  July  25.  1J)14. 
66  South.  43.) 

1.  Deeds;  Description;  Property  Conveyed. — A  deed  conveying  land 
known  as  the  "Jesse  Myers  place,  described  as  follows"  followeti  by  a 
description  according  to  government  subdivision,  shows  a  purpose  to 
convey  the  Jesse  Myers  place,  and  a  misdescription  in  the  government 
survey,  will  be  disregarded. 

2.  Some;  Construction. — A  deed  should  be  construed  to  carry  out 
the  intention  of  the  parties  as  ascertained  from  the  deed  itself. 

3.  Estoppel,  by  Deed;  Operation  and  Effect. — Where  it  is  sought  to 
fasten  an  estoppel  upon  a  party  to  a  deed  by  virtue  of  a  clause  therein 
contained,  it  is  necessary  to  ascertain  what  was  meant  at  tbe  time 
by  the  deed,  and  when  the  intention  can  be  determined,  the  instru- 
ment must  be  limited  in  its  operations  by  way  of  estoppel  to  accord 
with  the  intention. 

4.  Same. — Ordinarily,  a  grantee  in  a  deed  is  not  estopped  l\v  tbe 
recitals  therein,  but  where  the  recital  showed  that  the  object  of  tbe 
parties  is  to  make  the  matter  recited  a  fixed  fact,  the  recital  is 
binding  on  all  the  parties  and  their  privies. 

5.  Batne;  Construction. — ^The  deeds  and  the  facts  examined,  and  it 
is  held  that  the  description  in  the  executor's  deed  was  conclusive  on 
the  grantee  as  to  the  land  conveyed,  although  the  grantee  did  not  read 
the  deed,  though  having  full  capacity  and  opportunity  to  do  so.  but 
retained  it  without  reading  it. 

6.  Evidence;  Parol  as  to  Writing. — Where  a  deed  contains  every- 
thing necessary  to  a  correct  understanding  of  the  intention  of  tbe 
parties,  parol  evidence  is  not  admissible  to  control  its  construction  or 
add  to  its  provisions. 

Appeal  from  Crenshaw  Circuit  Court. 

Heard  before  Hon.  A.  E.  Gamble. 

Ejectment  by  S.  J.  Pendry  against  Daniel  Godwin  and 
others.  Judgment  for  defendant  and  plaintiffs  appeal. 
Affirmed. 

See  also  175  Ala.  405,  57  South.  724. 

M.  W.  RusHTON,  for  appellant.  It  appears  from  the 
former  opinion  in  this  case  that  it  was  afTirnied  on  the 
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jxroiind  that  plaiDtiflf  was  estopped  from  maintaining 
his  action  on  account  of  having  accepted  a  deed  from 
the  executors  of  the  estate  of  Pendry,  deceased.  Under 
the  facts  in  this  case  it  seems  that  plaintiff  was  not  in- 
formed of  the  matter  of  estoppel,  and  knew  nothing 
about  the  facts  set  up  as  an  estoppel.  Certainty  and 
mutuality  are  each  essential  elements  of  an  estoppel. — 
Sullivan  v.  L.  d  N,,  128  Ala.  102,  and  cases  there  cited. 
To  work  an  estoppel  plaintiff  must  have  done  something 
upon  ivhich  the  other  party  acted  or  had  a  right  to  act 
to  his  harm,  or  to  a  change  of  his  status. — Authorities 
supra;  Adier  i\  Penn,  80  Ala.  354;  Donahue  v.  Johnswi, 
120  Ala.  438 ;  Lienkauf  v.  Muenter,  76  Ala.  194. 

Powell^  Hamilton  &  Lane,  and  F.  B.  Brickbn,  for 
appellee.  There  is  nothing  in  this  record  to  differentiate 
it  from  the  case  made  on  the  former  appeal,  and  it 
should  be  affirmed  on  the  authority  of  Pendry  i\  God- 
icin,  et  ah,  175  Ala.  405. 

i)B  GRAFFENRIED,  J.— J.  P.  Pendry  on  May  10, 
1905,  executed  and  delivered  to  S.  J.  Pendrey,  who  was 
his  nephew,  a  deed  conveying,  in  fee  simple,  lands  which 
are  described  in  the  deed  as  follows : 

"The  place  known  as  the  June  Franklin  place,  describ- 
ed as  follows :  S.  1/2  of  N.  E.  l^  and  E.  1/2  of  N.  W.  % ; 
and  the  place  known  as  the  Jess  Myers  place,  described 
as  follows :  N.  y^  ^^  ^  •  E.  i/4 ;  and  the  place  known  as 
the  George  Edwards  place,  described  as  follows :  N.  E. 
14  of  S,  E.  14  and  S.  1/2  of  S.  E.  i/4-^ll  in  section  36,  T. 
7,  R.  16,  Crenshaw  county,  Alabama." 

Immediately  following  the  above  description  we  find 
the  following  in  the  deed :  "And  it  is  understood  that 
the  purpose  of  this  conveyance  is  to  convey  to  S.  J.  Pen- 
drey the  George  Edwards  place,  the  June  Franklin  place 


Digitized  by  VjOOQ iC 


188]  OF  ALABAMA.  567 

[Pendrey  v.  Godwin,  et  al.] 

and  the  Jess  Myers  place,  whether  the  above  description 
is  correct  or  not,  and  should  the  above  description  bo 
erroneous,  I  hereby  authorize  my  executors  to  convey 
the  above  places  to  said  S.  J.  Pendrey  by  a  proper  de- 
scription if  the  above  description  should  be  wrong." 

It  was  the  purpose  of  the  grantor  in  the  above  deed  to 
convey  to  the  grantee  the  Jess  Myers  place,  and  he  did, 
in  fact,  convey  the  legal  title  to  the  grantee  to  all  of  the 
lands  embraced  in  the  Jess  Myers  place.  The  fact  that 
he  described  the  place  as  the  N.  14  of  N.  E.  14,  section  36, 
township  7,  range  16,  Crenshaw  county,  Ala.,  did  not 
conclusively  establish  the  description  of  the  lands  by 
government  numbers  or  the  acreage. 

"In  the  face  of  the  expressed  intention  in  the  deed  to 
convey  the  land  ^known  as  the  Jess  Myers  place,'  the 
government  numbers  given,  failing  to  correspond,  will 
be  regarded  as  a  misdescription." — Pendrey  v,  Godwin, 
et  aly  175  Ala.  405,  57  South.  724. 

2.  The  above  deed  must  have  been  made  by  the  grantor 
in  the  realization  that  his  death  was  rapidly  approach 
ing.  He,  in  said  deed,  authorized  his  executors,  if  he  had 
made  a  mistake  in  describing  the  lands  conveyed  by  the 
deed  by  government  numbers,  to  correct,  by  a  proper 
instrument,  such  description,  and  the  evidence  discloses 
that,  shortly  after  the  above  deed  was  executed,  the  ex- 
ecutors made  to  the  grantee  a  deed  for  that  purpose.  In 
the  deed  from  the  executors  they  described  the  "Jess  My- 
ers" place  just  as  it  is  described  in  the  above-mentioned 
deed,  viz.,  as  containing  the  N.  i/^  of  N.  E.  i/4,  section  39, 
township  7,  range  16;  no  mention  being  made  in  said 
executors'  deed  of  the  S.  W.  i/i  of  the  S.  E.  14,  section  25, 
township  7,  range  16.  The  executors  expressly  state 
that  their  deed  is  made  in  "consideration  of  the  request 
in  deed  of  May  10,  1905,  executed  by  the  said  James  P. 
Pendrey  to  the  said  S.  J.  Pendrey  and  recorded  in  the  of- 
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fice  of  the  judge  of  probate  in  said  county,  Deed  Book 
25,  page  80."  The  deed  from  the  executors  bears  date  No- 
vember 16, 1905,  and  was  recorded  in  the  probate  oflFice 
of  said  county  on  said  day,  and  while  it  corrects  no  er- 
rors in  the  description  of  the  "Jess  Myers  place/'  as  al- 
ready stated,  it  does  materially  change  the  description, 
by  government  numbers,  of  the  "George  Edwards  place.-' 
In  other  words,  the  deed  from  the  executors  did  make 
some  corrections  in  the  description  of  the  land  which 
was  conveyed  by  Pendrey  to  his  nephew  by  said  deed 
dated  May  10,  1905,  and  can  truthfully  be  said  to  have 
been  accepted  by  the  grantee  for  the  purpose  of  render- 
ing certain  the  description,  by  government  numbers,  of 
the  lands  actually  conveyed  and  actually  intendeil  to  Ik^ 
conveyed  by  said  J.  P.  Pendrey  to  S.  J.  Pendrey  by  the 
deed  dated  May  10,  1905. 

3.  It  appears  that  the  S.  W.  l^  of  the  S.  E.  y^^,  section 
25,  township  7,  range  16,  never  at  any  time  belonge<l  to 
Jess  Myers.  It  appears,  however,  that  many  years  ago 
Jess  Myers  "squatted"  on  the  land,  built  a  house  on  it, 
and  lived  on  it.  It  further  appears  that  he  became  by 
purchase  the  owner  of  the  N.  ^/^  of  the  N.  E.  y^,  section 
36,  township  7,  range  16.  It  furthers  appears  that  J.  P. 
Pendrey  bought  the  N.  1/2  of  the  N.  E.  14,  section  36, 
township  7,  range  16,  from  Jess  Myei-s,  and.  that  he  also 
acquired  the  S.  W.  14  ^^  the  S.  E.  I/4,  section  25,  township 
7,  range  16,  not  from  or  through  Jess  Myers,  but  from 
the  party  to  whom  it  belonged.  The  evidence  is  in  con- 
flict as  to  whether  the  said  S.  W.  %  of  the  S.  E.  14,  sec- 
tion 25,  township  7,  range  16,  was  known  as  the  "Jess 
Myers"  place,  and  there  was  conflicting  evidence  as  to 
whether  the  entire  120  acres  embraced  in  the  description 
"N.  1/2  of  the  N.  E.  14,  section  36,  and  the  S.  W.  1/4  of  the 
S.  E.  14,  section  25,  T.  7,  R.  16,"  was  or  was  not  known 
as  the  "Jess  Myers  place."    All  the  evidence  shows  that 
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the  N.  1/^  of  the  N.  E.  i^,  section  36,  township  7,  range 
16,  tvas  known  as  the  "Jess  Myers  place ;"  the  dispute  in 
the  evidence  being  as  to  whether  the  S.  W.  i/i  of  the  S.  E. 
1/4,  section  25,  township  7,  range  16,  vxis  or  tms  not  a 
part  of  said  "Jess  Myers  place." 

4.  "Clauses  contained  in  deeds  are  to  be  construed  so 
as  to  carry  out  the  intention  of  the  parties,  whenever 
such  intention  can  be  ascertained.  When  it  is  sought  to 
fasten  an  estoppel  upon  a  party  to  a  conveyance,  by  vir- 
true  of  some  clause  or  statement  in  it,  it  is  proper  to  as- 
certain what  was  meant  at  the  time  by  the  language  em- 
ployed, and,  when  the  intention  can  be  determined  by  the 
deed,  the  deed  should  be  limited  in  its  operation  by  way 
of  estoppel  to  accord  with  this  intention.'' — 3  Dev.  on 
Deeds  (3d  Ed.)  §1310. 

It  will  be  seen  from  the  statement  of  facts,  which  we 
have  above  given,  that,  up  to  the  time  when  the  executors 
executed  and  delivered  their  deed  to  S.  J.  Pendrey,  there 
was  room  for  dispute  as  to  exactly  what  land  J.  P.  Pen- 
drey intended  to  convey  to  S.  J.  Pendrey.  Undoubtedly 
J.  P.  Pendrey  conveyed  by  his  deed  to  S.  J.  Pendrey  the 
legal  title  to  all  of  the  land  which  he  and  ASf.  J.  Pendrey 
mutually  understood  to  be  covered  by  the  general  de- 
scription ^'j€88  Myers  place,"  but,  since  the  execution  by 
the  executors  of  their  deed  and  its  acceptance  by  S.  J. 
Pendrey,  there  has  been  left  no  room  for  parol  testimony 
as  to  what  lands,  described  by  government  numbers, 
were  intended  to  be  conveyed  under  the  description 
"Jess  Myers  place." 

"When  the  deed  contains  everything  necessary  for  a 
correct  understanding  of  the  intention  of  the  parties, 
and  there  is  therefore  no  uncertainty  or  ambiguity,  parol 
evidence  cannot  control  the  construction  or  add  to  the 
provisions  of  the  deed." — Tiedeman  on  Real  Property 
(Enlarged  Ed.)  p.  824,  §  827. 
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We  have  already  said  that  the  ».  W.  %  of  the  S.  E.  14 
of  section  25,  township  7,  ran}>^e  16,  never  did  belong?:  to 
Jess  Myers,  although  Jess  Myers  for  a  period  "squatted'' 
on  it.  The  N.  1/0  of  the  N.  E.  14,  section  36,  township  7, 
range  16,  did  belong  to  Jess  ^Myers.  No  one  can  doubt 
that  the  N.  Y>  of  the  N.  E.  14,  section  36,  township  7, 
range  16,  was  intended  by  J.  P.  Pendrey  to  be  conveyed 
to  S.  J.  Pendrey  under  the  general  description  of  the 
"Jess  Myers  place."  The  evidence  in  this  case  shows 
that,  up  to  the  time  the  executors  made  their  conveyance 
to  S.  J.  Pendrey,  a  jury,  upon  the  disputed  evidence  in 
this  case,  might  have  found  that  said  S.  W.  14  ^f  S- 1^-  ^/4> 
section  25,  was  also,  by  J.  S.  Pendrey  intended  to  be  con- 
veyed. Since  the  execution  by  the  executors  of  their 
deed  and  its  acceptance,  there  has  been  about  this  mat- 
ter, as  a  matter  of  law,  no  further  doubt.  The  parties 
themselves,  by  their  own  deed,  have  settled  all  doubt 
about  the  matter. 

Ordinarily  a  gi'antee  is  not  estopped  by  the  recitals  in 
his  deed,  but,  when  the  recital  shows  that  the  object  of 
the  parties  to  the  deed  was  to  umke  "the  matter  recited  a 
fixed  fact--  then  such  recital  binds  all  the  parties  to  the 
deed,  and  as  to  them  and  their  privies  the  matter  recited 
becomes  a  "fixed  fact." — Hays  v.  Askew,  50  N.  C.  63. 

In  the  instant  case  the  deed  from  J.  P.  Pendrey  to  S. 
J.  Pendrey  and  the  deed  from  the  executors  of  J.  P. 
Pendrey  to  H.  J.  Pendrey  must  be  read  together.  By  his 
deed  J.  P.  Pendrey  clearly  intended  to  convey  and  did  in 
fact  convey  to  S.  J.  Pendrey  the  June  Franklin  place, 
the  Jess  Myers  place,  and  the  George  Edwards  place,  in 
Crenshaw  county.  Ry  that  deed  J.  P.  Pendrey  also 
showed  clearly  his  intention,  in  so  far  as  he  was  able  to 
do  so,  to  correctly  describe  the  lands  comprised  in  the 
three  places  by  government  numbers.  To  hedge  against 
any  error  in  said  government  numbers,  the  said  J.  P. 
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Pendrey,  evidently  then  expecting  an  early  death,  pro- 
vided that,  if  such  government  description  so  given  "be 
erroneous,  I  hereby  authorize  my  executors  to  convey  the 
al)ove  places  to  said  S.  J.  Pendrey  by  a  proper  descrip- 
tion, etc."  The  only  possible  purpose  of  the  conveyance 
from  the  executors  of  J.  P.  Pendrey  to  S.  J.  Pendrey  was 
to  correct  any  error  which  had  been  committed  by  J.  P. 
Pendrey  in  his  deed  in  the  description  by  f/overnment 
numbers.  In  other  words,  the  deed  from  the  executors 
was  executed  for  the  sole  purpose  of  correctly  and  dsf- 
initely  fixing — removing  from  the  realm  of  dispute — the 
description,  by  f/overnment  numbers,  of  the  lands  in 
Crenshaw  county,  known  as  the  Edwards,  Jess  Myers, 
and  June  Franklin  places.  To  hold  otherwise  would  be 
to  utterly  disregard  the  language  of  the  deed  and  the 
plain  intent  of  the  grantors  when  they  executed  the  deed 
and  of  the  grantee  when  he  accepted  the  deed.  If  there 
is  error  in  the  description  as  given  in  the  deed  from  the 
executors,  it  is  not  such  an  error  as  can  be  shown  in  a 
court  of  law. 

5.  The  grantee,  it  is  true,  claims  that  he  did  not  read 
the  deed  from  the  executors  when  it  was  delivered  to 
him ;  that  he  trusted  the  grantors  and  did  not  discover, 
until  long  afterwards,  that  they  had  left  out  of  the  deed 
said  S.  W.  1/4  of  S.  E.  i/4,  section  25,  township  7,  range 
16.  He  still  retains  the  deed,  and  it  is  a  familiar  princi- 
ple that  a  party  "having  full  capacity  and  opportunity 
to  read  a  paper,  and  to  whom  there  is  no  misrepresenta- 
tion as  to  its  contents,  cannot  set  up  his  own  want  of  at- 
tention— his  failure  to  read  it — as  a  fact  to  invalidate 
itr—Ooetter,  Weil  d  Co.  v.  Pickett,  61  Ala.  387. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayub^  J  J.,  con 
cur. 
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Garrow,  et  al.  v.  Toxey. 

Ejectment, 
(Decided  November  7.  1914.    66  South,  443.) 

1.  Deeds;  Quit  Claim;  Effect. — Although  a  quit  claim  deed  does 
not  ordinarily  carry  an  after  acquired  title,  yet  a  quit  claim  deed 
reciting  that  the  grantor  had  remised,  released  and  forever  quit 
claimed  unto  the  grantee  in  actual  possession  all  rights  and  inter- 
ests in  possession  and  expectancy,  so  that  neither  the  grantor  nor 
his  heirs  shall  or  can  challenge  the  title  of  the  grantee,  carries  with 
it  an  after  acquired  title. 

2.  Evidence;  Documentary;  Parol  to  Explain. — ^Where  the  ambigu- 
ity in  a  written  instrument  is  patent,  parol  evidence  cannot  be  ad- 
mitted to  supply  the  deficiency;  the  rule  is  otherwise  when  the 
ambiguity  is  latent. 

3.  Same;  Boundaries;  Parol  Evidence. — ^Where  land  was  described 
as  beginning  at  the  southwest  corner  and  running  thence  south,  etc., 
parol  evidence  is  admissible  to  show  that  the  starting  point  should 
have  been  the  northwest  instead  of  the  southwest  comer,  since  the 
ambiguity  is  not  patent,  and  the  description  is  sufficient  to  identify 
the  land;  the  section  being  named,  and  the  location  with  reference 
to  lands  of  another  being  given. 

4.  Appeal  and  Error;  Review;  Law  of  Case. — ^Where  the  evidence 
on  the  second  trial  was  the  same  as  on  the  first,  the  determination 
of  the  Supreme  Court  on  an  appeal  from  the  first  trial  must  be  fol- 
lowed on  the  second,  the  same  being  the  law  of  the  case. 

5.  Same;  Harmless  Error. — ^Where  the  legal  evidence  abundantly 
establishes  plaintiff's  case,  errors  in  the  admission  of  evidence  were 
harmless. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  B.  Browne. 

Ejectment  by  Caleb  Toxey  against  H.  W.  Garrow  and 
another.  Judgment  for  plaintiff  and  defendants  appeal. 
Affirmed. 

See  also  171  Ala.  644,  54  South.  556. 

J.  Blocker  Thornton,  and  Bestor  &  Young,  for  ap- 
pellant. The  mortgage  from  Wrag  to  Chandler  did  not 
cover  the  land  in  controversy,  and  the  court  erred  in  ad- 
mitting it. — Garrow  v,  Toxey,  54  South.  556.  The  court 
erred  in  admitting  parol  and  extrinsic  evidence  to  vary 
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and  explain  the  description  in  the  mortgage,  as  the  am- 
biguity is  patent. — Chambers  v.  Ringstaff,  69  Ala.  140 ; 
Dane  v.  Olennon,  72  Ala.  162 ;  Vance  v.  Lunsford^  91 
Ala.  576 ;  Donah/ue  v.  Johnson,  128  Ala.  445.  The  Ful- 
ton map  was  expressly  referred  to  in  the  Wrag-Chandler 
mortgage,  was  an  ancient  document,  and  was  erroneous- 
ly excluded. — Bernstein  v.  Humes,  75  Ala.  244;  5  Ball- 
ard on  Real  Property,  §  309,  et  seq.  The  court  erred  in 
declining  to  give  requested  charges  2  and  3. — Hoffman 
t\  White,  90  Alsi.  SM;  Hoioard  v.  State.  108  Ala.  571; 
Amtiston  C.  L.  Co.  v,  Edmonson,  127  Ala.  460;  Henry 
V,  Brown,  143  Ala.  446. 

Gregory  L.  &  H.  T.  Smith,  for  appellee.  The  law  of 
the  case  is  thoroughly  settled  in  the  former  appeal  of 
Garrow  v.  Toxey,  171  Ala.  644.  Under  the  peculiar 
wording,  the  title  acquired  by  the  quit  claim  deed  was 
sufficient  to  carry  an  after  acquired  title  in  the  grant- 
or.—CaWer  V,  Doe,  21  Ala.  90;  65  N.  E.  896;  7  Greenl. 
97.  The  title  acquired  from  the  government  related  back 
to  the  completion  of  the  equity  and  vested  in  the  cestui 
que  trust— §  3408,  Code  1907 ;  Price  v.  Dennis,  159  Ala. 
625.  A  man  cannot  complain  of  an  error  that  does  not 
Borla/nd,  et  al,  128  Ala.  418;  Scheuer  v.  Kelly,  121  Ala. 
647.  A  court  will  take  judicial  notice  of  the  situation  of 
lands  according  to  governmental  survey. — Ledbetter  v, 
Borland,  et  al,  128  Ala.  418;  Scheuer  v.  Kelly,  121  Ala. 
323 ;  Chambers  v.  Ringstaff,  69  Ala.  140.  A  false  de- 
scription does  not  affect  the  deed  if,  after  rejecting  so 
much  of  it  as  is  false,  the  land  can  still  be  identified. — 
13  Cyc.  626;  5th  Ballard  on  Real  Property,  sec.  197;  2d 
Ballard  on  Real  Property,  sec.  165;  3rd  Ballard  on  Real 
Property,  sec.  219;  Heller  v.  Cohen,  41  N.  Y.  Sup  214: 
Hrookman  v.  Kurzman,  94  N.  Y.  272;  State  Savings 
Bank  v,  Stewart,  25  S.  E.  543 :  Clem,  et  al.  v.  Maloney,  4 
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Iowa  315;  Stout,  et  al.  v.  Bishop,  35  N.  J.  Law  512;  Ef/- 
gleston  v.  Bradford^  10  Ohio  312;  Pcgram  v.  Xeti^jnan,  et 
ah,  54  Miss.  612;  Glenn  v.  Maloney,  34  Iowa  314. 

DB  GRAFPENRIED,  J.— The  history  of  the  title  to 
the  lands  involved  in  this  suit  is  of  much  interest.  This 
history  will  be  found  in  the  opinion  which  was  rendered 
by  this  court  on  the  first  appeal  in  this  case. — See  Gar- 
row  V.  Toxey,  171  Ala.  644,  54  South.  556.  The  opinion 
on  the  first  appeal  gives  the  facts  of  this  case  and  we  will 
not  restate  them.  On  the  first  appeal  this  court  held 
that  the  patent  issued  by  the  United  States  government 
to  Audley  H.  Gazzam — under  which  appellee  claims  the 
land — is  superior  to  the  patent  Avhich  was  issued  to 
Miguel  Eslava.  The  appellants  claim  under  the  later 
patent,  and  also  by  adverse  possession. 

1.  On  the  first  appeal  the  record  recited  that  a  quit- 
claim deed  was  made  by  Gazzam  to  one  George  Wragg — 
through  whom  appellee  claims — about  three  years  prior 
to  the  date  borne  by  the  patent  to  Gazzam.  On  that 
subject  this  court,  in  the  former  opinion,  said:  "The 
deed  itself  is  not  set  out.  We  are  unable,  therefore, 
without  involving  ourselves  in  a  contradiction  of  the 
record,  to  consider  what  may  have  been  the  effect  of  any 
special  covenants,  which  counsel  in  their  brief  say  the 
so-called  quitclaim  contained.  We  think  we  must  take 
the  conveyance  as  a  mere  release  or  quitclaim.  Nor  does 
it  appear  that  Gazzam  was  in  possession  at  the  time; 
and  defendant  took  these  points.  Where  one  person 
makes  a  quitclaim  to  another,  and  afterwards  obtains  a 
patent  for  the  same  lands,  the  title  of  the  patent  does  not 
inure  to  the  grantee  in  the  quitclaim,  as  it  would  in  the 
case  of  a  conveyance  with  warranty  of  title. — Tillitson 
r.  Kennedy,  5  Ala.  407  [31)  Am.  Dec.  330].  On  the  case 
as  it  is  made  to  appear  to  us  as  of  the  time  when  the  quit- 
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claim  was  received  in  evidence,  there  was  error  in  over- 
ruling the  objections  taken  to  it." 

In  the  present  record  the  quitclaim  from  Ouzzam  to 
Wragg,  referred  to  in  the  above-quoted  language,  is  set 
out  in  full,  and  it  contains  the  following  stipulation : 
"Have  remised,  released  and  forever  quitclaim,  and  by 
these  presents  do  remise,  release  and  forever  quitclaim 
unto  the  said  George  Wragg  in  his  full  and  actual  pos- 
session now  being  and  to  his  heirs  and  assigns  forever, 
all  the  estates,  right,  title,  interest,  use,  trust,  property 
claim  and  demand  whatsoever,  at  law  as  well  as  in 
expectancy  of,  in,  to  or  out  of  all  and  singular  those  cer- 
tain lots,  etc." 

This  conveyance,  by  its  terms,  operated  upon  the  pres- 
ent title  and  any  future  acquired  title  of  Gazzam,  and, 
when  he  obtained  a  patent  to  the  lands  from  the  United 
States  government,  the  legal  title  which  he  thereby  ac- 
quired vested  in  Wragg.  This  is  made  perfectly  clear 
by  the  following  other  provision  in  said  quitclaim  deed ; 
"So  that  neither  the  said  Audley  H.  Gazzam,  his  heirs 
or  assigns,  nor  any  other  person  in  trust  for  them  or  in 
their  name  or  names  or  the  name,  right  or  stead  of  any 
of  them,  shall  or  will,  can  or  may,  by  any  ways  or  means 
whatsoever  hereafter  have,  claim,  challenge  or  demand 
any  right,  title,  interest  or  estate  of,  in,  to  or  out  of  the 
said  premises  above  described  and  hereby  released.  But 
that  he,  the  said  Audley  H.  Gazzam,  his  heirs  and  as- 
signs, each  and  every  one  of  them  from  all  estate,  right, 
title,  interest,  property  claim  and  demand  whatsoever 
of,  in,  to  or  out  of  the  said  premises  or  any  part  thereof, 
is  and  shall  l>e  by  these  presents  forever  exchuled 
and  debarred.'' — TiUotson  v.  Kennedy,  supra :  (iarrow  r, 
Toxey y  supra, 

2.  One  of  the  links  in  the  ai)pellee's  chain  of  title  is  a 
mortgage  in  which  the  lands  are  described  as  follows: 
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"Also  those  certain  lots  or  parcels  of  land  situated  in 
said  county  and  being  part  of  said  Fulton  tract  of  land. 
Said  lots  number  one,  two  and  three,  containing  ten 
acres  each,  commencing  25  chains  and  25  links  due  east 
from  the  southwest  corner  of  section  No,  4  in  township 
No.  5  south,  and  range  1  west,  and  running  thence  due 
south  along  the  east  side  of  the  land  belonging  to  F.  C. 
Heard,  20  chains,  thence  due  east  15  chains,  thence  due 
north  20  chains,  to  the  north  boundary  line  of  said  sec- 
tion No.  4,  thence  due  west  along  the  north  boundary 
line  of  said  section  No.  4,  15  chains  to  the  place  of  be- 
ginning, containing  30  acres." 

The  above,  taken  literally,  is  an  impossible  descrip- 
tion. If  the  southwest  corner  of  section  No.  4  is  taken 
as  the  starting  point,  then  it  is  impossible  for  any  of  the 
land  above  described  to  be  in  section  4.  If  the  north- 
west corner  is  the  starting  point — if  the  word  "south" 
was,  by  a  clerical  error,  written  for  "north" — then  we 
have  a  perfectly  harmonious  description.  There  is  one 
thing  from  which,  by  parol  evidence,  the  true  descrip- 
tion can  be  made  certain,  and  that  is,  the  F.  C.  Heard 
land.  The  evidence  shows  without  dispute  that  F.  C. 
Heard  owned  land  in  section  4  which  was  the  correct 
boundary  of  the  land  sued  for  if  the  word  "northwest"  is 
substituted  for  the  word  "southwest."  In  fact,  this  de- 
scription shows  that  the  lots  which  were  intended  to  be 
conveyed  and  which  were  in  fact  conveyed  by  the  above 
description  were  lots  1,  2,  and  3,  containing  30  acres  in 
section  4,  bounded  on  the  west  by  the  F.  C.  Heard  lands, 
and  it  seems  clear  that  it  was  competent  for  the  plain- 
tiflf  to  remove  all  doubts  about  this  description  by  parol 
testimony.  There  were  but  three  lots  in  section  4,  known 
as  lots  "1,  2,  and  3,  containing  30  acres,"  bounded  on 
the  west  by  the  F.  C.  Heard  lands,  and  on  the  north  by 
the  north  line  of  section  4 ;  ancl  we  think  that,  while  the 
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description  shows  that  it  is  iDvolved,  it  also  shows  that, 
by  its  own  intrinsic  evidence,  properly  aided  by  parol 
testimony,  the  description  as  it  stands  can  be  made  cer- 
tain. A  description  will  not  he  declared  void  simply  be- 
cause of  some  defect  or  error  in  it,  provided  the  descrip- 
tion carries  in  it  sufficient  intrinsic  certain  evidence 
which,  when  aided  by  parol  testimony,  will  resolve  all 
reasonable  doubt  about  the  description.  The  appellants, 
it  is  true,  offered  a  map  which  contained  certain  lots 
which  are  numbered  1,  2,  and  3;  but  these  lots  are 
bounded  on  the  west  by  Dog  river,  not  by  the  Heard 
lands,  and  we  cannot  see  how  that  map  could  have  been 
of  any  value  to  the  jury.  The  law  seems  to  be  that: 
^* Where  the  ambiguity  is  such  that  a  perusal  of  the  in- 
strument shows  plainly  that  something  more  must  be 
added  before  the  reader  can  determine  what  of  several 
things  is  meant,  the  rule  is  inflexible  that  parol  evidence 
cannot  be  admitted  to  supply  the  deficiency." — 1  f]ncy. 
Ev.  p.  830,  note  8,  and  authorities  there  cited. 

The  above  description  shows  plainly  that  only  one 
piece  of  land  could  have  been  in  the  minds  of  the  parties 
when  the  description  was  adopted,  and  that  the  piece  of 
land  was  known  as  lots  1,  2,  and  3,  containing  30  acres 
in  section  4,  bounded  on  the  west  by  the  lands  of  F.  C. 
Heard,  and  on  the  north  by  the  north  line  of  section  4. 
The  dimensions  of  these  lots  are  given,  and,  as  it  is  pat- 
ent that  the  word  "southwest"  is  erroneously  used  in  the 
description,  we  are  clearly  of  the  opinion  that  it  was 
competent  for  the  plaintiff,  by  parol  testimony,  to  show 
exactly  where  lots  1,  2,  and  3,  containing  30  acres, 
bounded  on  the  west  by  lands  of  F.  C.  Heard,  and  on  the 
north  by  the  north  line  of  section  4,  the  three  lots  being 
20  chains  in  length  from  north  to  south  and  15  chains  in 
width  from  east  to  west,  were  located. 

"When  the  language  is  of  such  a  character  as  to  show 
that  the  parties  had  a  fixed  and  definite  meaning  which 
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they  intended  to  express,  and  u^ed  language  adequate  to 
convey  that  idea  to  persons  possessed  of  all  the  facts 
which  they  had  in  view  at  the  time  they  used  the  lan- 
guage, it  then  becomes  the  duty  of  the  court  to  learn 
those  facts,  if  need  be,  by  parol  proof." — 1  Ency.  Ev.  p. 
831,  note  10,  and  authorities  there  cited;  Bell  v.  Leggeti^ 
175  Ala.  443,  57  South.  836;  Heller  v.  Cohen,  9  App.  Div. 
465,  41  K.  Y.  Supp.  214. 

We  are  of  the  opinion  that,  aided  by  the  parol  testimo- 
ny in  this  case,  it  is  clear  that  the  above  description 
which  w^e  have  copied  from  the  mortgage  is  the  same 
description  as  that  which  appears  in  the  other  muni- 
ments of  plaintiff's  title,  viz, :   "All  and  singular  those 
certain  lots  or  parcels  of  land  situated,  lying  and  being 
in  Mobile  county,  and  being  part  of  the  Fulton  tract  of 
land.     Said  lots  numbered  one,  two,  three,  containing 
ten  acres  each.    Commencing  25  chains  and  70  links  due 
east  from  the  northwest  corner  of  section  No.  4,  in  town- 
ship No.  5,  in  range  1  west,  and  running  themte  due 
south  along  the  eastern  boundary  of  the  land  belonging 
to  Franklin  C.  Heard  20  chains;  thence  due  east  15 
chains ;  thence  due  north  20  chains  to  the  northern  boun- 
dary line  of  said  section  No.  4 ;  thence  due  west  along  the 
northern  boundary  line  of  said  section  No.  4,  15  chains 
to  the  place  of  beginning." — Bell  v.  Leggett,  supra;  1 
Ency.  Ev.,  supra ;  Heller  v.  Cohen,  supra. 

On  the  first  appeal  this  court  had  before  it  the  bald 
description  contained  in  this  mortgage,  unaided  by 
parol  testimony.  It  therefore  held,  upon  the  recitals  of 
that  record,  that  the  mortgage  was  not  admissible.  This 
record  presents  an  entirely  new  question  to  us. — Qar- 
row  V.  Toxey,  supra, 

3.  In  this  case  the  defendants  were  in  such  a  position 
that,  to  defeat  the  plaintiff's  right  of  recovery,  it  was 
necessary  for  them  to  show  that  they  or  those  through 
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whom  they  claimed  the  land  had,  at  some  period,  been 
in  the  adverse  possession  of  the  lands,  claiming  them  as 
their  own,  for  a  period  of  ten  years. 

It  is  needless  for  us  to  here  define  adverse  possession, 
or  to  say  when  a  party  has  offered  sufficient  evidence  of 
possssion  with  accompanying  acts  of  ownership,  for  ten 
consecutive  years,  so  as  to  place  that  question  within 
the  province  of  a  jury  as  an  issue  of  fact  for  their  deter- 
mination. On  the  question  of  adverse  possession  the  ev- 
idence in  this  record  is  substantially  the  same  as  it  was 
in  the  record  which  was  before  us  on  the  first  appeal; 
and,  speaking  on  that  subject,  this  court,  in  the  opinion 
on  the  former  appeal,  said :  "Upon  a  careful  reading  of 
the  record  offered  to  that  end,  we  are  constrained  to  hold 
that  there  was  no  evidence,  covering  any  uninterrupted 
period  of  ten  years,  which  required  that  qustion  to  be 
submitted  to  the  jury." 

A  careful  examination  of  the  evidence  in  this  record 
leads  us  to  the  conclusion  that  the  above-quoted  decla- 
ration made  by  the  court  upon  the  former  appeal  should 
not  be  disturbed.  That  declaration  was  the  law  of  this 
case  upon  the  former  appeal  and  is  the  law,  as  applied 
to  the  facts  shown  by  the  present  record,  on  the  particu- 
lar point  on  the  present  appeal. 

4.  There  are  some  exceptions  to  certain  testimony 
which  the  trial  judge  admitted.  Regardless  of  his  rul- 
ings in  this  particular,  upon  all  the  legal  evidence  the 
plaintiff  was  entitled  to  recover.  The  plaintiff,  upon 
legal  testimony,  made  out  his  case,  and,  if  there  were  er- 
rors committed  by  the  trial  judge  in  admitting  some 
parts  of  the  testimony,  these  errors  were  harmless  as  to 
the  defendants. 

The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

McCLELrj^.N,  SoMERViLLE^  and  Gardner^  JJ.,  concur. 
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Gustin  V.  Wilson. 

Detinue, 

( Decided  November  7,  1914.    66  South.  461.) 

1.  Detinue;  Plaintiff's  Ownership;  Tdxes;  Possession  as  Agent. — 
Wliere  the  action  was  detinue  for  certain  staves,  and  defendant 
pleadeti  the  general  issue  only,  and  plaintiff  proved  a  conveyance  of 
the  timber  on  the  land  from  which  the  staves  had  been  cut,  evidence 
that  plaintiff  had  not  paid  for  the  timber  conveyed  by  the  deed,  bad 
not  paid  taxes  on  the  land,  and  that  defendant  had  sold  the  staves, 
l)ri()r  to  the  bringing  of  the  action,  and  was  In  possession  merely  as 
agent  of  the  purchaser,  was  not  within  the  Issues,  and  was  therefore 
inadmi.«!sible. 

2.  iVn/iic;  Po8f(cssion ;  Denial:  Estoppel. — Where  it  was  undisputed 
that  defendant  had  manufactured  and  removed  the  staves  from  cer- 
tain lands,  the  timber  on  which  had  been  conveyed  to  plaintiir,  and 
on  a  service  of  the  writ  of  detinue  for  tlie  staves,  defendant  gave  a 
forthcoming  l>ond.  and  Instituted  no  claim  in  favor  of  the  alleged  por- 
chnser  prior  to  suit  brought,  he  was  estopped  to  deny  that  he  was  in 
possession  of  the  staves  at  the  commencement  of  the  suit,  and  to 
claim  that  his  possession  was  merely  that  of  custodian  or  agent  for 
his  transferee. 

Appeal  from  Henry  Circuit  Court. 

Heard  before  Hon.  M.  Sollib. 

Detinue  by  H.  K.  Gustin  against  C.  C.  Wilson  for  cer- 
tain staves.  Judgment  for  defendant  and  plaintiff  ap- 
l)eals.     Revei*sed  and  remanded. 

H.  L.  ^Maktin  and  J.  E.  Acker,  for  appellant.  The 
deed  offered  conveyed  the  legal  title  to  all  the  timber 
mentioned  themn. — Zimmerman  v,  Baffin ^  149  Ala. 
880.  A  timber  deed  should  be  recorded. — MilKken  v. 
Faulk,  111  Ala.  658.  Defendant  was  a  trespasser  in 
the  taking  of  the  staves  and  the  selling  of  them. — ^80 
Ala.  230.  Under  the  facts  in  this  case,  defendant  was 
estopped  from  denying  possession  at  the  time  suit  was 
brought,  and  the  court  erred  in  refusing  charges  1  to 
40  requested  by  appellant.    Plaintiff  was  entitled  to  the 
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affirmative  charge. — Burns  v.  Campbell,  71  Ala.  271; 
Henderson  v,  Phelps,  58  Ala.  590 ;  Street  r.  Nelson,  80 
AlJL  590. 

IWT.  L.  Lbb,  for  appellee.  No  brief  reached  the  reporter. 

MAYFIELD,  J. — This  is  an  action  of  detinue,  by  ap- 
pellant, for  several  thousand  oak  staves.  The  sheriff 
executed  the  writ  and  made  return,  showing  the  seizure 
of  the  staves  sued  for.  The  defendant  replevied  the 
property  by  executing  bond  therefor,  as  authorized  by 
the  statutes.  The  trial  was  had  on  the  general  issue  and 
resulted  in  verdict  and  judgment  for  the  defendant, 
from  which  judgment  plaintiff  prosecutes  this  appeal, 
assigning  41  errors. 

The  plaintiff  introduced  timber  deeds  from  various 
parties  nameil  in  the  complaint,  conveying  to  him  "all 
the  merchantable  long  leaf  pine  and  all  other  kinds  of 
pine  timber,  cypress,  cedar,  poplar,  gum,  white  oak,  and 
all  other  kinds  of  oak  timber,  ash,  hickory,  and  all  other 
kinds  of  hardwood  timber,  and  all  other  merchantable 
timber,  and  also  all  timber  which  may  be  merchantable 
at  the  time  the  timber  is  cut,  as  hereinafter  provided, 
standing  or  growing  upon  those  certain  pieces  or  par- 
cels of  land,"  etc. 

There  was  evidence  tending  to  show  that  the  staves 
sued  for  were  made  from  the  timber  conveyed  by  these 
deeds,  and  that  they  were  made  and  carried  away  by  the 
defendant 

The  defendant  attempted  to  defend  upon  the  grounds 
that  the  plaintiff  had  not  paid  for  the  timber  conveye<l 
by  these  deeds,  and  that  he  had  not  paid  the  taxes  on 
the  land,  and  that  the  defendant  had  sold  the  staves 
prior  to  the  bringing  of  this  action,  and  that  defendant's 
possession  was  merely  that  of  an  agent  of  his  vendee  and 
not  that  of  the  owner. 
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The  court  erred  in  allowing  the  defendant  to  make 
proof  of  these  facts.  Such  evidence  was  not  admissible 
under  the  issues  and  the  undisputed  facts  of  this  case. 
If  the  staves  were  not  the  property  of  the  plaintitf,  and 
he  was  not  entitled  to  possession  when  this  suit  was 
brought,  he  could  not  recover;  and  hence  the  evidence, 
tending  to  show  that  plaintiff  had  no  title  or  right  of 
possession,  was  admissible;  but  it  was  not  permissible 
for  this  defendant  to  show  that  plaintitf  had  not  paid 
the  full  purchase  price  of  the  timber,  nor  that  he  had 
failed  to  pay  the  taxes  thereon,  as  neither  fact  showed 
or  tended  to  show  that  he  did  not  have  title  or  right  of 
possession,  and  neither  tended  to  show  any  right  or  title 
of  the  defendant  to  the  timber  or  the  staves.  Its  only  ef- 
fect or  tendency  was  to  prejudice  or  bias  the  jury 
against  the  plaintiff.  It  was  likewise  a  defense  to  the 
action  to  show,  if  the  defendant  could,  that  he  was  not 
in  the  possession  of  the  staves  when  the  suit  was 
brought ;  but  this  he  could  not  do,  under  the  undisputed 
evidence  in  this  case. 

It  was  undisputed  that  the  defendant  manufactured 
and  removed  these  staves,  and  that  they  were  under  his 
control,  either  as  owner  or  as  the  agent  or  custodian  of 
his  own  vendee,  when  the  staves  were  seized  by  the 
sheriflf  under  the  writ  of  detinue,  and  he  replevied  them 
and  gave  a  bond  therefor  as  required  by  law.  He  then 
made  no  claim  that  the  staves  were  the  property  of  his 
vendee,  and  no  claim  suit  was  instituted,  as  might  have 
been  done  if  he  was  acting  as  the  agent  of  his  vendee, 
as  he  now  claims  he  was.  He  was,  therefore,  by  his  acts 
and  his  bond,  estopped  from  saying  that  he  was  not  in 
the  possession  of  the  staves  when  they  were  levied  upon 
by  the  sheriflf.  If  he  w^as  not  in  possession,  he  thereby 
asserted  that  he  was,  and  must  take  the  consequence  of 
his  own  voluntary  acts  and  of  the  obligation  assumed 
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hj  the  bond.  Such  was  long  ago  decided  by  this  court. 
The  third  headnote  in  the  case  of  Savage  v,  Rvssell  d 
Co.,  84  Ala.  103,  4  South.  235,  correctly  states  the  con- 
clusion of  the  court  in  a  case  very  similar  to  this.  It 
is  as  follows :  "Where  defendant,  in  an  action  of  detin- 
ue, has  filed  a  forthcoming  bond,  and  has  claimed  in  a 
letter  that  the  property  was  in  his  possession,  and  that 
he  had  notified  plaintiffs  before  suit  that,  if  they  want- 
ed the  property,  they  would  have  to  get  it  out  of  his  pos- 
session by  suit,  he  is  estopped  from  setting  up  the  de- 
fense that  it  was  not  in  his  possession  at  the  institution 
of  the  suit." 

The  only  plea  in  this  case  was  the  general  issue,  non 
detinet,  that  the  defendant  does  not  detain  the  goods; 
and  when  one  claims  this,  as  did  the  defendant  in  this 
case,  and  executes  a  forthcoming  bond  therefor,  he  there- 
by estops  himself  from  denying  that  he  was  in  posses- 
sion of  or  claimed  them;  and  it  is  wholly  immaterial 
whether  ho  claims  as  owner  or  as  agent  for  a  third  per- 
son, so  far  as  his  possession  is  concerned.  Of  course  he 
could  in  such  case  show  title  and  right  of  possession  in 
such  third  party,  and  defeat  the  plaintiff's  right  to  re- 
cover; but  he  cannot  screen  himself  by  claiming  that 
he  was  not  in  possession,  but  that  the  goods  were  in  the 
possession  of  his  vendee. 

For  these  errors  the  judgment  must  be  reversed  and 
the  cause  remanded.  It  is  wholly  unnecessary  to  treat 
these  errors  seriatim.  They  are  not  so  treated  in  the 
brief  of  appellant,  but  are  grouped  as  we  have  treated 
them. 

There  are  various  objections  and  exceptions  to  dif- 
ferent parts  of  the  testimony,  under  each  of  the  groups 
treated,  and  what  we  have  said  will  be  a  sufficient  guide 
on  another  trial. 
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The  many  charges  requested  by  appellant  were  prop- 
erly refused;  but  we  do  not  say  that  they  would  have 
been  properly  refused  if  the  irrelevant  evidence  had 
been  excluded,  as  it  should  have  been. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  Somervillb  and  Gardner^  JJ., 
concur. 


Henderson  v.  Planters  &  Merchants  Bank. 

SupersedeorS. 

(Decided  November  7,  1914.    66  Soiitb.  473.) 

Appeal  and  Error;  Finding;  Conflicting  Eriilcncv. — Where  the 
evidence  was  conflicting  as  to  whether  the  sheriff  had  an  execution 
In  his  hands  at  the  time  the  payments  were  alleged  to  have  heen 
made  to  him,  so  as  to  bind  defendant,  a  finding  by  the  court  in  a 
supersedeas  proceeding  to  quash  an  execution,  that  the  execution 
was  not  in  the  hands  of  the  sheriff  at  the  time  of  the  alleged  payment 
to  the  sheriff,  the  sheriff  having  absconded,  will  not  be  set  aside  on 
appeal. 

Appeal  from  Coffee  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearcb. 

Statutory  supersedeas  by  J.  E.  Henderson  against  the 
Planters  &  Merchants  Bank  of  Ozark.  From  a  judg- 
ment dismissing  the  writ,  petitioner  appeals.    Affirmed. 

See,  also,  178  Ala.  420,  59  South.  493. 

Riley  &  Carmichabl  and  W.  W.  Sanders^  for  appel- 
lant. The  verdict  of  the  jury  was  clearly  contrary  to 
the  great  weight  of  the  evidence,  and  did  not  support 
the  verdict. — Lynn  v,  McGowwn,  156  Ala.  462;  Carter 
V.  Fulghaniy  134  Ala.  242,  The  verdict  was  contrary 
to  the  charge  of  the  court. — Wolf  v,  DcLage^  150  Ala. 
445. 
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J.  E.  Z.  Riley,  for  appellee.  It  is  a  familiar  principle 
that  the  appellate  court  will  not  disturb  the  finding  of 
the  trial  court  on  conflicting  evidence. — Cobb  v.  Malone, 
92  Ala.  635,  and  cases  following  the  same. 

MAYFIELD,  J. — This  proceeding  is  a  statutory  su- 
persedeas, a  substitute  for  the  common-law  writ  of 
audita  querela,  intended  to  prevent  the  abuse  of  judi- 
cial process.  Appellant  sei^ks  to  quash  an  execution  is- 
sued out  of  the  circuit  court  of  Coffee  county,  against 
him  and  in  favor  of  appellee,  upon  the  ground  or  for  the 
alleged  reason  that  the  execution  had  been  paid.  An 
issue  was  made  up  in  the  circuit  court,  based  upon  a 
written  agreement,  which  authorized  the  jury  to  find  if 
any  one  or  all  of  the  several  disputed  payments  on  the 
execution  were  made.  These  several  payments  aggre- 
gated ?1,()28.  The  jury  found  that  none  of  these  dis- 
puted payments  was  made;  and,  if  not  made,  it  is  con- 
ceded that  the  execution  could  not  be  quashed.  It  is 
also  concede<l  that  if  all  of  these  items  had  been  paid  as 
<*laimed,  there  would  still  remain  due  a  balance  on  the 
execution,  and  it  could  not  be  quashed,  but  that  it  should 
be  enforced  only  for  the  balance  due.  Appellant,  de- 
fendant in  execution,  made  a  motion  for  a  new  trial, 
which  was  disallowed,  and  he  appeals,  assigning  errors 
on  the  main  trial,  and  also  as  to  the  denial  of  the  motion 
for  a  new  trial. 

It  would  do  no  good  to  review  or  to  discuss  the  evi- 
dence. Suffice  it  to  say  that  it  was  in  dispute  and  con- 
flict as  to  each  of  the  items  of  payment  claimed  to  have 
been  made.  It  was  therefore  a  question  of  fact  for  the 
the  jury,  under  the  agreement  and  the  evidence,  whether 
either  or  all  of  the  payments  claimed  to  have  been  made 
were  actually  made. 
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This  is  the  second  appeal  in  this  case.  See  178  Ala. 
420,  59  South.  493,  where  the  subjects  and  questions  in- 
volved were  discussed  at  some  length.  There  have  been 
two  trials  of  these  issues — with  the  same  result.  On  the 
former  trial  the  court  excluded  all  the  evidence  of  the 
petitioner  and  directed  a  verdict,  which  we  held  to  be  re- 
versible error.  On  this  trial  the  questions  were  sub- 
mitted to  the  jury,  and  they  found  against  the  petitioner. 

If  the  evidence  of  the  petitioner  be  true,  the  result  of 
this  proceeding  wrought  a  great  hardship  upon  him  by 
requiring  him  to  twice  pay,  in  part,  the  judgment  in 
this  case.  On  the  other  hand,  it  is  conceded  that  the 
amount  in  controversy  has  never  been  paid  to  the  plain- 
tiff in  execution.  It  was  paid  to  an  absconding  sheriff, 
who  failed  to  account  for  it  to  either  of  the  parties. 

The  real  dispute  is  as  to  whether  an  execution  issued, 
and  was  in  the  hands  of  the  sheriff,  when  the  payments 
were  made  to  him,  so  as  to  authorize  him  to  collect  the 
unpaid  balance  of  the  judgment.  The  evidence  is  in  dis- 
pute on  this  point ;  and,  while  w^e  are  doubtful  as  to  the 
true  facts  in  the  case,  we  are  not  willing  to  disturb  the 
finding  of  the  jury,  nor  the  action  of  the  trial  judge  in 
refusing  the  affirmative  charge,  or  in  denying  the  mo- 
tion for  a  new  trial.  It,  therefore,  follows  that  the  judg- 
ment appealed  from  must  be  affirmed. 

Affirmed. 

Anderson^  C.  J.,  and  McClellan  and  dbGbafphn- 
BiBD^  JJ.,  concur. 
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StoUenwerck,  et  al.  v.  Marks  &  Gayle. 

Hill  to  Declare  a  Deed  a  Mortgage  and  to  Redeem. 

(Decided  June  4,  1914.    Rehearing  denied  June  30.  1014. 
a5  Soutli.  1024.) 

1.  Mortfjage;  Deed  as. — The  circumstances  and  contract  considered 
aiul  it  is  held  that  the  transactions  did  not  create  a  mortgage  because 
I  he  original  purchaser  was  not  indebted  to  the  third  person  named 
ill  the  deed. 

2.  *S*rt«/c. — Where  there  Is  no  delit  due  from  the  grantor  to  the 
»;raiitee  in  a  deed  absolute  in  form,  the  deed  is  not  a  mortgage. 

:{.  Same;  What  Are. — In  equity,  a  mortgage  is  a  hypothecation  or 
pledge  of  property  as  security  for  delit,  and  its  eflFect  is  to  leave  the 
luorlgagor  personally  liable  for  the  debt,  if,  on  foreclosure,  the 
property  falls  to  yield  a  sufficient  sum  to  pay  the  debt  in  full. 

4.  Same;  Debt. — The  word  ''debt"  in  the  definition  of  a  mortgage 
men  lis  a  duty  or  obligation  to  pay,  for  the  enforcement  of  which  an 
net  ion  will  lie. 

AiTBAL  from  Montgomery  City  Court. 

Heard  before  Hon.  Gaston  Gunter. 

Hill  by  Marks  &  Gayle  against  Frank  Stollenwerck 
and  others,  revived  in  the' name  of  his  executors,  to  de- 
clare a  deed  a  mortgage,  to  redeem,  and  for  general  re- 
lief. Decree  for  complainant  and  respondents  appeal. 
Reversed  and  rendered. 

The  following  is  a  copy  of  Exhibit  B :  State  of  Ala- 
bama, Montgomery  County. 

Whereas,  W.  M.  Marks  and  W.  A.  Gayle  have  agreed 
to  purchase  from  Abraham  Bros,  that  certain  lot  in  the 
city  of  Montgomery,  Alabama,  beginning  on  the  west 
side  of  Lee  street  at  a  point  one  hundred  and  seven  and 
one-half  (107%)  feet  north  of  Tallapoosa  street,  run- 
ning thence  north  along  Lee  street  one  hundred  and 
seven  and  one-half  (lOTi^)  feet,  running  thence  west 
three  hundred  and  six  (306)  feet,  more  or  less,  to  Moul- 
ton  street,  running  thence  south  along  Moulton  street 
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one  hundred  and  seven  and  one-half  (1071/^)  feet,  mn- 
ning  thence  east  and  parallel  with    Tallapoosa    street 
three  hundred  and  six  (306)  feet,  more  or  less,  to  the 
point  of  beginning,  being  a  portion  of  lots  three   (3), 
four  (4),  seven  (7),  and  eight(8),  in  square  two   (2), 
of  East  Alabama,  upon  which  they  have  paid  a  portion 
of  the  purchase  money,  and  for  which  they  still  owe  said 
Abraham  Bros,  about  the  sum  of  thirty-four  thousand 
dollars,  upon  the  payment  of  which  said  Abraham  Bros. 
have  agreed  and  bound  themselves  to  convey  said  prop- 
erty to  said  Marks  and  said  Gayle  by  warranty  deeil, 
in  fee  simple,  and  the  said  Marks  and  said  Gayle  desir- 
ing Prank  Stollenwerck  to  pay  to  said  Abraham  Bros. 
said  sum  of  about  thirty-four  thousand  dollars,  to  en- 
able said  Marks  and  said  Gayle  to  obtain  from  them  the 
said  warranty  deed  to  said  property,  and  to  pay  to  them, 
the  said  Marks  &  Gayle,  the  additional  sum  of  about 
seven  thousand  dollars,  making  in  all  forty-one  thou- 
sand dollara,  in  consideration  of  which  the  said  Marks 
&  Gayle  propose  to  convey  said  property  to  said  Frank 
Stollenwerck  by  warranty  deed: 

Now,  therefore,  it  is  mutually  agreed  and  understo<wl 
by  and  between  said  parties  as  follow^s : 

1.  The  said  Stollenwerck  will  pay  to  said  Abraham 
Bros.,  on  account  of  said  Marks  &  Gayle,  as  hereinabove 
stated,  on  the  19th  day  of  April,  1909,  the  said  sum  of 
about  thirty-four  thousand  dollars,  the  exact  amount  to 
be  ascertained  from  the  said  agreement  between  said 
parties,  upon  the  delivery  by  said  Abraham  Bros,  to  said 
Marks  &  Gayle  of  a  warranty  deed  conveying  the  above- 
described  property  to  them  in  fee  simple  and  free  from 
incumbrances,  and  ujmn  said  Marks  &  Gayle  delivering 
to  said  Stollenwerck  a  warranty  deed  conveying  said 
property  to  him,  said  Stollenwerck,  in  fee  simple  and 
free  from  all  incumbrances,  to  pay  to  said  Marks  & 
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Gayle  together  the  additional  sum  of  about  seven  thou- 
sand dollars,  making  in  all  forty-one  thousand  dollars, 
on  the  23d  day  of  July,  1909,  and  for  the  payment  of 
which  the  said  Stollenwerck  will  give  to  the  said  Marks 
&  Gayle  his  promissory  note,  payable  on  said  date  with 
interest  from  April  19,  1909. 

2.  Said  Marks  &  Gayle  hereby  agree  and  bind  them- 
selves to  execute  and  to  cause  to  be  executed  by  their 
respective  wives  a  warranty  deed  conveying  the  above- 
described  property  to  the  said  Stollenwerck,  in  fee  sim- 
ple, free  from  all  incumbrances,  for  the  consideration 
hereinabove  expressed,  and  to  deliver  the  same  upon  the 
payment  by  said  Stollenwerck  of  said  sum  to  said  Abra- 
ham Bros.,  and  the  delix  3ry  to  them  or  his  said  note  as 
above  stipulated. 

3.  Said  Marks  &  Gayle  agree  and  bind  themselves  to 
pay  said  Stollenwerck,  or  his  heirs,  interest  at  the  rate 
of  8%  per  annum,  payable  annually,  upon  the  said  sum 
of  forty-one  thousand  dollars  from  April  19,  1909,  to  the 
time  of  the  receipt  by  the  said  Stollenwerck,  or  his  heirs, 
of  the  consideration  for  said  property,  if  it  should  be 
sold  by  him  or  them  as  hereinafter  provided,  but,  if  not 
sold,  then  for  a  period  of  three  years  from  said  date. 
In  addition  to  said  interest  and  for  said  term,  said 
Marks  &  Gayle  agree  and  bind  themselves  to  pay  to 
said  Stollenwerck,  or  his  heirs,  all  sums  which  he  may 
pay  out  for  taxes,  street  improvements  assessments,  fire 
insurance  premiums,  repairs,  and  other  necessary  ex- 
penses upon  said  property,  but  said  Marks  &  Gayle 
shall  have  credit  upon  the  amounts  to  be  paid  by  them 
for  such  tax^>s,  insurance  premiums,  repairs,  and  ex- 
penses, and  as  interest  as  aforesaid  for  the  net  amount 
of  the  rentals  which  said  Stollenwerck  may  receive  from 
said  property  during  said  period,  settlements  to  be  made 
on  April  19  of  each  consecutive  year.     If  payment  of 
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said  sums  of  interest,  taxes,  insurance  premiums,  re- 
pairs and  expenses  is  not  made  within  thirty  days  after 
maturity,  each  year,  all  rights  of  said  Marks  &  Gayle 
under  this  agreement  shall  at  once  cease  and  determine. 

4.  If  said  StoUenwerck,  or  his  heirs,  shall  sell  said 
property  within  three  years  from  the  date  of  the  said 
conveyance  to  him,  which  shall  be  entirely  at  his  option 
or  desire,  then  he  shall  pay  to  Marks  &  Gayle  one-half 
of  the  amount  received  by  him  therefor  over  and  above 
the  sum  of  forty-one  thousand  dollars. 

5.  Said  Marks  &  Gayle  further  agree  and  bind  them- 
selves, if  said  StoUenwerck,  or  his  heirs,  should  sell 
said  property  within  said  term  of  three  years  for  less 
than  forty-one  thousand  dollars,  with  the  approval  of 
said  Marks  &  Gayle  in  writing,  to  pay  to  him,  or  them, 
immediately  upon  said  sale  being  made,  a  sum  equal  to 
the  difference  between  the  net  amount  received  by  said 
StoUenwerck,  or  his  heirs,  for  said  property,  and  the 
sum  of  forty-one  thousand  dollars;  but  if  said  sale 
should  be  made  without  such  approval  for  less  than 
forty-one  thousand  dollars,  said  Marks  &  Gayle  shall 
not  be  liable  to  pay  such  difference. 

6.  If  said  property  should  not  be  sold  by  said  StoUen- 
werck, or  his  heirs,  within  said  period  of  three  years, 
then  at  the  expiration  of  that  period  said  Marks  &  Gayle 
may  together,  or  either  of  them  with  the  written  con- 
sent of  the  other,  or  their  heirs,  within  thirty  days  there- 
after, repurchase  said  property  from  said  StoUenwerck, 
or  his  heirs,  at  the  price  of  sixty  thousand  dollars,  but, 
if  said  Marks  &  Gayle,  or  either  of  them,  does  not  with- 
in said  thirty  days  so  purchase  said  property  from  said 
StoUenwerck,  then  all  rights  of  every  kind  and  char- 
acter belonging  to  said  Marks  &  Gayle  under  this  agree- 
ment or  in  reference  to  said  property  shall  immediately 
cease  and  determine. 
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In  witness  whereof  said  W.  M.  Marks,  said  W.  A. 
Gayle,  and  said  Frank  Stollenwerck  have  hereunto  set 
their  hands  and  seals  in  duplicate  this  10th  day  of  April, 
1909. 

[Signed]  Wm.  M.  Marks.  [Seal.] 

W.  A.  Gayle.  [Seal.] 

Frank  Stollenwerck.  [Seal.] 

Witness  as  to  W.  M.  Marks  and  W.  A.  Gayle : 

[Signed]  W.  V.  Taylor. 
Witness  as  to  Frank  Stollenwerck  : 
[Signed]  H.  T.  Bartlett 

The  following  is  Exhibit  C : 
State  of  Alabama,  Montgobery  County. 

For  valuable  considerations  to  each  of  the  parties  to 
this  agreement  from  each  of  the  others  moving,  the  re- 
ceipt of  which  is  hereby  mutually  acknowledged,  it  is 
hereby  mutually  agreed  between  Frank  Stollenwerck, 
W.  M.  Marks,  and  W.  A.  Gayle  that  that  certain  con- 
tract and  agreement  entered  into  by  and  between  them 
and  dated  April  10,  1909,  in  reference  to  the  property 
hereinafter  referred  to  is  hereby  modified  as  follows : 

1.  Said  Stollenwerck  is  hereby  authorized  and  per- 
mitted to  convey  to  the  Louisville  &  Nashville  Railroad 
Company  the  property  described  in  said  agreement, 
which  is  the  same  property  conveyed  to  him  by  said 
Marks  &  Gayle  by  deed  recorded  in  Deed  Book  72,  p. 
302,  in  the  office  of  judge  of  probate  of  said  county,  and 
to  receive  in  payment  therefor  that  certain  property  be- 
longing to  the  Louisville  &  Nashville  Railroad  Company 
lying  on  the  east  side  of  Lee  street  in  said  city  of  Mont- 
gomery, north  of  the  wholesale  storehouse  of  Griel  Bros. 
Co.,  south  of  the  Louisville  &  Nashville  Railroad  Co. 
property  and  west  of  the  alley  running  along  the  east 
side  of  said  Griel  Bros.  Co.  building,  or  so  much  there- 
of as  he  may  accept  therefor. 
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2.  It  is  understood  and  agi-eed  that  said  property  so 
accepted  by  the  said  Stollenwerck  from  said  Louisville 
&  Nashville  Railroad  Company  and  so  conveyed  to  him 
by  said  company  shall  stand  in  lieu  of  the  property  de- 
scribed in  said  agi*eement  of  April  10,  1909,  in  all  re- 
spects. 

3.  Said  agreement  of  April  10,  1909,  shall  not  be  in 
any  manner  affected  by  said  conveyance  and  this  agree- 
ment, other  than  is  herein  expressly  stipulated,  but  it  is 
hereby  agreed  that  the  paragraph  6  of  said  agreement 
of  April  10,  1909,  is  hereby  changed  so  that  the  word 
^^sixty"  shall  be  changed  to  "eighty,"  so  as  to  make  the 
])rice  at  which  said  Marks  &  Gayle  or  either  of  them 
may  repurchase  said  property  "eighty  thousand  dol- 
lars'' instead  of  sixty  thousand  dollars. 

4.  Said  Stollenwerck  having  advanced  to  said  W.  A. 
Gayle  as  trustee  the  sum  of  three  thousand  dollars  at 
the  request  of  said  Marks  &  Gayle,  it  is  agreed  that  said 
sum,  with  interest  at  8%  per  annum  from  the  date  of 
the  payment  thereof  by  said  Stollenwerck  shall  be  added 
to  the  auKmnts  set  forth  and  referred  to  in  said  agree- 
ment of  April  10,  1909,  to  be  taken  into  consideration 
in  any  settlement  that  may  be  made  between  the  parties 
to  said  agreement  according  to  the  terms  thereof. 

In  witness  whereof,  this  agreement  has  been  signed  in 
duplicate  by  said  parties  this  the  16th  day  of  August, 
1909. 

W.  M.  Marks. 

W.  A.  Gayle. 

F.  Stollenwerck. 
Witness:    Chas.  D.  Tallman. 

Ball  &  Samford  and  Frank  Stollenwerck.  for  ap- 
pellant. Unless  bound  legally  by  the  agreement  of 
April    10,  appellees  owed  Stollenwerck  no  debt. — Hay- 
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nic  V.  Kohinson,  58  Ala.  29.  As  to  what  is  a  mortgage 
and  a  debt  secured,  see  McKvnstn/  v,  Conti/>Iy,  12  Ala. 
678;  Peeples  v.  Htolla,  57  Ala.  58.  The  facts  show  that 
no  debt  or  mortgage  was  intended. — 27  Cyc.  998;  66 
Tex.  271;  2  Rob.  161;  Eilafid  v,  Radford,  7  Ala.  724; 
Smft  V.  Htcift,  36  Ala.  217 ;  Douf/IoJis  v.  Moody,  80  Ala. 
61;  Mitchell  v,  Wellman,  80  Ala.  16;  Vincent  v.  Walker, 
86  Ala.  333;  Thomas  v.  Livingston^,  155  Ala.  550.  In- 
adequacy of  consideration  is  not  sufficient  to  convert  an 
absolute  conveyance  into  a  mortgage. — Authorities  su- 
pra. The  bill  was  prematurely  filed. — 2  Jones  on  Mort- 
gages, 1053.  The  following  cases  treat  of  the  princi- 
ples involved  in  this  appeal. — Eiland  v.  Raiford,  7  Ala. 
724-726;  McKinstry  v.  Conly,  12  Ala.  678;  Robertson  v, 
Farrrlly,  16  Ala.  472;  Murphy  v.  Barefield,  27  Ala.  634; 
West  V.  Hendrix,  28  Ala.  226;  ParrMi  v.  Gates,  29  Ala. 
256;  Htrift  v,  iiwift,  36  Ala.  217;  Micou  r.  Ashurst,  55 
Ala.  607 :  Pcoplex  r.  fitolla,  57  Ala.  53 ;  Haynie  v.  Robert- 
son, 58  Ala.  37 ;  Turner  v.  Wilkinson,  72  Ala.  366 ;  Mitch- 
ell  r.  Wrlhnan,  80  Ala.  19;  Douglas  r.  Moody,  80  Ala. 
289;  Daniels  v,  Lowery,  92  Ala.  521;  Reeves  r.  Aber- 
rrombie,  108  Ala.  540;  ^mith  r.  Smith,  153  Ala.  504; 
Farrow  v.  Cotney,  153  Ala.  550;  Rogers  r.  Hurt,  157  Ala. 
91;  Whelan  v.  Toberner,  71  Mo.  App.  361. 

Marks  &  Sayrb  and  J.  M.  ('mi/rox,  for  ai)pellee.  The 
transacticm  in  the  case  is  either  a  conditional  sale,  or 
a  mortgage.  In  doubtful  cases  the  courts  are  incline<l 
to  hold  a  transaction  a  mortgage  rather  than  a  condi- 
tional sale. — Love  i\  Palmer,  26  Ala.  312;  Turnipseed  v. 
Cunninghanu  16  Ala.  501;  Robertson  v.  Farrelly,  16 
Ala.  472;  Morrotr  v.  Turney's  Adm'r,  35  Ala.  131; 
Mobile  B.  <£  L.  Ass'n,  65  Ala.  388;  Cosby  v.  Buchanan, 
81  Ala.  575;  Daniels  t>.  Loirery,  92  Ala.  519;  Turner  r. 
Wilkinson,  72  Ala.  361 ;  Mobile  B.  <(•  L.  Assn.  v,  Robert- 
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son,  65  Ala.  388;  Glass  v.  HieronymouJ^,  125  Ala.  140; 
Rose  t\  Gandy,  137  Ala.  329;  Reeves  v.  Abercrombie, 
108  Ala.  535 ;  Irvine  v.  Coleman,  173  Ala.  175 ;  Shrete 
i\  McGoxcan,  143  Ala.  665 ;  Morton  v,  Allen,  60  South. 
Rep.  866;  l^elson  v,  Wadsworth,  61  South.  Rep.  895;  2 
Mayfield's  Dig.  252-254 ;  1  Jones  on  Mortgages,  4th  Ed. 
246,  250,  251;  2  Pomeroy,  Eq.  Jur.  (3d  Ed.)  1193;  Con- 
icay^s  Exrs,  v,  Alexander,  7  Cranch  329;  Brown  v.  De- 
tcey,  1  Sandford's  Ch.  71 ;  Russell  v.  Southard,  12  How. 
(U.  S.)  139;  Peugh  v.  Davis,  96  U.  S.  (332)  337;  Cripp 
V,  Jee,  4  Hrow.  Ch.  C.  472 ;  Hutzler  Bros.  v.  Phillips,  4 
Am.  St.  Rep.  696.  The  fact  that  no  note,  or  bond  evidenc- 
ing the  debt,  was  given,  is  immaterial. — Robinson  .  x\ 
Farrelly,  16  Ala.  472;  Turnipseed  v,  Cunningham,  16 
Ala.  501 ;  Mobile  B.  rf  L.  Assn,  v,  Robertson,  65  Ala,  388; 
Irvine  v.  Coleman,  173  Ala.  175;  Shreve  v.  MoGouxm, 
143  Ala.  665 ;  Turner  v.  WilJdnson,  72  Ala.  361 ;  Morton 
i\  Allen,  60  South.  Rep.  866;  Nelson  v.  Wadsworth,  61 
South.  Rep.  395;  Brown  v.  Dewey,  1  Sandford's  Ch.  71; 
Rmsell  V.  Southard,  12  How.  139;  Peugh  v.  Davis,  96 
U.  S.  (332),  337;  Strilby  v.  Clinton  Lumber  Co,,  1  Am. 
&  Eng.  Decis.  in  Eq.  (note)  p.  534.  Interest  is  inci- 
dent to  a  debt.  Interest  is  the  compensation  which  is 
paid  by  the  borrower  of  money  to  the  lender  for  its  use. 
— Words  &  Phrases.  Head  Interest  on  Money,  page 
3706,  and  authorities  cited.  The  continuous  receipt  by 
the  grantor  of  rents  accruing  from  the  premises,  and 
the  payment  by  him  of  taxes,  insurance  and  repairs 
would  tend  to  indicate  a  mortgage,  rather  than  a  con- 
ditional sale. — Reeves  v.  Abercrombie,  108  Ala.  (535) 
540.  The  payment  by  one,  at  the  request  of  another,  of 
money,  creates  the  relation  of  debtor  and  creditor  be- 
tween them,  and  the  law  implies  the  promise  to  pay. — 
Irwin  V.  Coleman,  173  Ala.  175;  Shreve  v,  MoGowwn, 
143  Ala.  665;  2  Mayfield's  Dig.  252;  254;  Mobile  B.  d 
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L.  Assn.  i\  Robertson,  65  Ala  :W8.  The  instrument  not 
haying  any  fixed  day  of  payment,  and  the  right  to  sell, 
or  foreclose  at  any  time,  having  been  given  to  grantee, 
the  reciprocal  right  of  re<lempti(m  at  any  time  exists  in 
the  grantor.  As  the  bill  has  reference  to  a  single  trans- 
action, between  the  same  parties,  it  is  not  multifarious, 
—See  Code,  §  3095. 

ANDERSON,  C.  J.— A  determination  of  this  case  is 
dependent  largely,  if  not  entirely,  upon  a  construction 
of  the  contract  marked  Exhibit  B  to  the  bill  of  com- 
plaint as  modified  by  a  subsequent  agreement  marked 
Exhibit  C  to  the  said  bill  of  complint,  and  which  will 
be  set  out  by  the  reporter.  As  we  construe  Exhibit  B, 
it  created  no  debt  from  Marks  &  Gayle  to  Stollenwerck ; 
there  is  nothing  in  it  that  obligates  Marks  &  Gayle  to 
pay  Stollenwerck  the  sum  paid  out  by  him  as  the  pur- 
chase price  the  property  or  to  render  them  legally  bound 
to  him  to  pay  the  same  or  any  part  thereof.  It  seems 
that  Marks  &  Gayle  were  unable  to  consummate  the 
contract  of  purchase  with  Abraham  Bros.,  except  with 
the  assistance  of  Stollenwerck,  who  financed  the  deal. 
The  money  was  not  borrowed  from  Stollenwerck,  and 
there  is  nothing  in  the  entire' transaction  which  obligat- 
ed Marks  &  Gayle  as  a  partnership,  or  individually,  to 
repay  Stollenwerck  the  sum  of  f41,000,  the  considera- 
tion paid- by  him  for  the  proeprty.  The  agreement  sim- 
ply authorized  Stollenwerck  to  buy  the  property  instead 
of  Marks  &  Gayle,  and  to  pay  for  same  without  being 
reimbursed  or  repaid  by  said  Marks  &  G<ayle,  with  the 
understanding  that  if  Stollenwerck  sold  the  property 
within  three  years  for  a  profit  the  said  profit  was  to  be 
divided  with  said  Marks  &  Gayle.  It  is  true  that  Marks 
&  Gayle  obligated  themselves  to  repay  Stollenwerck  the 
difference  between  f 41, 000  and  any  less  sum  for  which 
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he  should  sell  the  property  within  three  years  at  their 
re(|uest,  but  this  was  no  unconditional  promise  on  their 
part  to  guarantee  the  reimbursement  of  the  said  Stollen- 
wer(*k,  as  he  could  not  sell  the  property  for  less,  except 
with  their  consent  and  approval,  and  if  Stollenwerck 
did  not  sell  the  property  within  three  years,  which  was 
entirely  oi)tional  with  him,  the  property  was  his,  sub- 
ject to  the  right  of  Marks  &  Gayle  to  repurchase  same. 
Therefore  there  is  nothing  alxuit  the  transaction  which 
obligated  Marks  &  Gayle  to  repay  Stollenwerck  the  said 
Jf41,000,  or  to  convert  the  conveyance  into  a  mortgage 
as  a  mere  se(*urity  for  a  debt  owing  from  ilarks  &  Gayle 
to  Stollenwerck. 

Had  Stollenwerck  sold  the  property  during  the  three 
years  for  less  than  ^41,000  without  the  consent  of  Marks 
&  Gayle,  and  which  he  had  the  right  to  do,  they  were 
not  liable  to  him  for  the  difference.  Indeed  they  were 
not  liable  to  him  for  any  of  said  $41,000,  except  in  the 
one  event  that  he  sold  the  property  during  the  said  three 
years  for  less  than  said  amount  upon  the  written  re- 
quest of  said  Marks  &  Gayle.  It  may  be  true  that  Marks 
&  Gayle  obligated  themselves  to  account  for  the  differ- 
ence between  the  net  rent  and  the  interest,  taxes,  paving, 
etc.,  during  the  said  three  years  within  which  the  prop- 
erty might  be  sold  for  the  joint  benefit  of  all  the  par- 
ties, but  this  was  a  mere  condition  to  keeping  the  agree- 
ment alive,  and  was  in  no  sense  a  debt  to  be  secured  by 
the  agreements  or  for  which  the  property  was  to  be 
held  as  a  security,  as  there  was  no  provision  for  the 
unconditional  payment  or  collection  of  same,  the  pen- 
alty for  nonpayment  being  only  a  forfeiture  of  the  right 
under  the  contract  to  share  in  the  profits  of  a  sale  should 
same  be  made  within  said  3  years,  or  to  re-purchase  with- 
in 30  days  after  the  expiration  of  said  period  in  case  no 
sale  was  made.     Nor  did  the  modification.  Exhibit  C, 
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make  the  transaction  a  security  or  constitute  the  convey- 
ance a  mortgage;  it  merely  added  $3,000  due  by  Gayle, 
as  trustee,  to  .the  f  41,000  as  the  purchase  price  and 
which  was  to  be  included  in  the  amount  to  be  first  de- 
ducted in  case  of  a  sale  of  the  property  before  a  divi- 
sion of  the  profits.  There  was  nothing  about  the  trans- 
action to  indicate  that  the  said  Stollenwerck  would 
have  any  recourse  on  Marks  &  Gayle  for  the  $41,000  or 
the  f 44,000,  or  that  the  conveyance  should  stand  as  a 
security  for  same.  It  was  but  a  purchase  by  Stollen- 
werck of  the  property  with  the  understanding  that,  if 
Marks  &  Gayle  paid  interest,  taxes,  pavement,  etc., 
during  the  throe  yeai's  in  excess  of  the  net  rents,  Stol- 
lenwerck would  divide  the  net  profits  with  them  in  case 
of  sale  or  let  them  repurchase  the  property  for  a 
certain  juice  within  30  days  if  no  sale  was 
made,  and,  as  a  part  of  the  consideration  for  the  modi- 
fied agreement  and  the  exchange  of  the  proi)erty  and 
the  increased  amount  for  the  repurchase,  it  was  agreed 
that  the  $3,000  due  from  Gayle,  as  trustee,  should  be 
added  to  the  original  consideration  of  $41,000,  subject 
to  the  terms  and  considerations  of  the  original  agree- 
ment Marks  &  Gayle  did  not  undertake  to  pay  this 
$3,000,  nor  did  they  owe  Stollenwerck  the  original  $41,- 
000;  he  simply  paid  that  sum  to  become  the  purchaser 
instead  of  Marks  &  Gayle  upon  the  condition  that  if 
they  kept  the  interest,  taxes,  etc.,  within  the  rent  dur- 
ing the  three  years  he  would  divide  the  profits  with  them 
in  case  of  a  sale  by  him  or  that  they  might  repurchase 
if  no  sale  was  made.  The  only  condition  whatever  upon 
which  Marks  &  Gayle  should  become  liable  for  any  part 
of  the  $44,000  was  in  the  event  that  Stollenwerck  would 
at  their  request  sell  the  property  for  less  than  said 
amount.  They  did  not  thereby  become  indebted  to  Stol- 
lenwerck so  as  to  become  personally  liable  to  him  for 
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any  residuum  of  the  f44,000,  if  upon  a  foreclosure  the 
property  did  not  yield  a  sum  sufficient  to  pay  the  sum  in 
full.  The  only  possible  theory  upon  which  they  could 
have  become  indebted  was  in  the  case  Stollenwerck 
made  a  sale  of  the  proi>erty  at  their  request  during  the 
three  years,  but  which  was,  even  in  that  event,  optional 
with  Stollenwerck,  and,  this  event  never  having  hap- 
pened, the  said  Marks  &  Gayle  are  not,  and  have  never 
been,  indebted  to  Stollenwerck  for  said  sum  so  as  to 
create  the  relation  of  debtor  and  creditor  and  which  is 
essential  to  fix  the  status  of  mortgagor  and  mortgagee. 

"One  of  the  distinguishing  tests  by  which  to  deter- 
mine whether  an  instrument  is  a  mortgage,  or  a  sale 
with  the  privilege  of  repurchasing,  is  the  existence  or 
nonexistence  of  a  debt  to  be  secured.  If  there  be  no  debt 
due  from  the  grantor  to  the  grantee,  there  can  be  no 
mortgage.  The  idea  of  a  mortgage  without  a  debt  to  be 
secured  by  it  is  a  legal  myth  in  our  system  of  jurispru- 
dence."—:iV^e/.9on  v.  Wadsworih^  171  Ala.  603,  55  South. 
120;  Vincent  v.  Walker,  86  Ala.  336,  5  South.  i65;  Doug- 
lass V,  Moody,  80  Ala.  61. 

"A  mortgage  is,  in  equity,  a  hypothecation  or  pledge 
of  property  for  the  security  of  a  debt.  There  must  be  a 
debt,  or  there  can  be  no  security  for  its  payment.  Hence 
it  is  said,  if  there  is  no  debt,  there  can  be  no  mortgage. 
Debt,  in  this  connection,  means  a  duty  or  obligation  to 
pay,  for  the  enforcement  of  which  an  action  will  lie.** — 
MrKinstry  v.  Conhj,  12  Ala.  678;  Haynie  v.  Robertson, 
58  Ala.  37. 

*^It  is  a  necessary  ingredient  in  a  mortgage  that  the 
mortgagee  should  have  a  remedy  for  his  debt  against  the 
debtor.  ♦  ♦  ♦  The  effect  of  a  mortgage  ♦  ♦  ♦ 
is  to  leave  on  the  mortgagor  a  personal  liability  for  the 
residuum  of  the  debt,  if,  on  foreclosure,  the  property 
mortgaged  fails  to  yield  a  sum  sufficient  to  pay  it  in 
twWr—PeepJcs  v.  SfoUa,  57  Ala.  58. 
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Applying  this  well-established  rule  to  the  case  at  bar, 
we  hold  that  the  city  court  erred  in  holding  that  the  re- 
lationship of  mortgagor  and  mortgagee  existed  between 
Stollenwerck  and  Marks  &  Gayle.  Our  conclusion  can 
well  be  rested  upon  a  proper  construction  of  the  writ- 
ten agreement  above  mentioned,  but,  should  we  have  to 
look  to  the  extraneous  proof,  the  weight  of  same 
strengthens  the  theory  that  Stollenwerck  was  a  condi- 
tional vendee,  and  not  a  mortgagee. 

The  decree  of  the  city  court  is  reversed,  and  one  is 
here  rendered  holding  that  the  conveyance  in  question 
was  not  intended  as  a  mortgage,  and  denying  the  com- 
plainants the  right  to  redeem  the  property,  and,  as  the 
complainants  were  denied  relief  under  the  other  theory 
of  their  bill  and  from  which  they  took  no  appeal,  the 
bill  of  complaint  is  dismissed. 

Reversed  and  rendered. 

Mayfibld,  Sombrvillk,  and  de  Graffbnribd,  JJ.,  con- 
cur. 


Union  Cemetery  Co.  v.  Jackson,  et  al. 

Hill  to  Rescind  Contrcu't  of  Purchase  and  to  Annul 
Conveyance. 

(Decided  May  14,  1914.     Reheariug  denied  June  30,  1914. 
65  South.  986.) 

1.  Pleading;  Construction. — Pleadings  are  no  stronger  than  their 
weakest  alternative  averment,  and  will  be  so  construed. 

2.  Cancellation  of  Instrument;  Bill;  Sufficiency, — A  bill  for  the 
cancellation  of  a  conveyance  and  the  rescission  of  a  contract  of  pur- 
chase of  land,  which,  after  alleging  that  respondents  fraudulently 
misrepresented  that  tlie  land  sold  extended  to  a  public  road,  averred 
that  respondents,  prior  to  the  conveyance,  for  the  puri>08e  of  inform- 
ing complainant  as  to  their  title,  furnished  an  abstract  with  a  plat 
of  the  land  showing  that  the  land  extended  up  to  and  along  the 
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public  road,  or  so  very  near  thereto  that  thereby  complainant  was 
led  to  believe  that  the  land  to  be  conveyed  extended  to  the  public 
road,  made  out  no  case  for  equitable  relief;  since  the  alternative 
averment  showed  that  complainant  might  have  discovered  the  false 
representation. 

3.  Vendor  and  Purchaser;  Rescission;  Time;  La<;hes. — Laches  is 
grounded  upon  the  assertion  of  adverse  rights  and  unreasonable  de- 
lay, to  the  prejudice  of  the  adverse  party,  and  acquiescence  Involves 
actual  or  imputable  knowledge;  hence,  a  complainant  is  not  guilty 
of  laches  where,  within  eight  months  after  discovering  a  false  rep- 
resentation in  a  sale  of  land,  it  filed  its  bill  for  a  cancellation  of  the 
conveyance  and  a  rescission  of  the  contract  of  purchase,  the  respond- 
ents' position  having  in  no  way  changed  except  that  one  of  the 
respondents  had  died  in  the  Interim. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bbnners. 

Bill  by  the  Union  Cemetery  Company  against  R.  T. 
Jackson  and  others  to  cancel  a  conveyance,  and  rescind  a 
contract  of  purchase  of  land.  From  a  decree  sustain- 
ing respondents'  demurrers  to  the  bill,  complainant  aj)- 
peals.    AflSrmed. 

W.  S.  BuRKOws,  for  ai)pellant.  The  bill  as  last 
amended  contained  equity,  and  the  demurrers  thereto 
should  have  been  overruled.— §§  2469,  4298  and  4852, 
Code  1907;  Horns  v.  Carter,  3  Stew.  236;  Camp  r. 
Campy  2  Ala.  634 ;  Griggs  t\  Woodruff,  14  Ala.  13 ;  Reid 
V,  WaJkcr,  18  Ala.  326;  Lwnie  v.  Hill,  25  Ala.  554;  Fos-' 
ter  V,  Oressett,  29  Ala.  395;  Kelly  v.  Allen.  34  Ala.  672. 
Appellant  is  not  guilty  of  laches. — Mullen  i\  Walfati, 
142  Ala.  171;  Hayni^  t\  Legg,  129  Ala.  623;  Harris  r. 
Ivejj,  114  Ala.  364;  L,  d  N.  v,  Philyaic,  94  Ala.  464,  and 
authorities  supra. 

Carmichael  &  Wynn^  for  appellee.  The  statements 
of  the  bill  are  too  vague  and  indefinite. — Land  v.  Cowan, 
19  Ala.  29;  8,  rf-  2V^.  R.  R.  Co.  v.  Lancaster,  62  Ala.  555; 
Rapier  i\  Gulf  C,  P.  Co.,  64  Ala.  330.  The  appellant 
was  guilty  of  negligence  in  buying  the  land. — 70  Am. 
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Dec.  406 ;  58  L.  R.  A.  804 ;  Juzan  v,  Toulmin,  9  Ala.  663 ; 
Carlisle  v.  Barker^  57  Ala.  267;  Johnson  v,  Rogers,  123 
Ala.  579,  and  oases  cited,  ('omplainant  is  barred  by 
laches.— 2  Pom.  §  853;  Lmkicood  i\  Fitts,  90  Ala.  150. 

McCLELLAN,  J.— This  amended  bill,  filed  by  appel- 
lant (a  corporation)  a{2:ainst  appellees,  seeks  the  re- 
scission of  a  contract  of  purchase  of  land,  the  restora- 
tion of  the  parties  to  the  status  quo,  and  the  cancella- 
tion of  the  conveyance  made  to  the  cori)orati(m  The 
other  theory  of  the  amended  bill,  which  appellant  would 
seem  to  assert  as  an  alternative,  contemplates  a  reforma- 
tion of  the  conveyance.  But  this  theory  is  rendered  im- 
possible of  sanction  by  the  averment  of  the  amended  bill 
Avhereby  the  absence  of  title  in  the  grantors  is  affirmed. 
This  appeal  is  from  the  decree  sustaining  demurrer  to 
the  bill  as  last  amended. 

The  basis  of  complainant's  claim  for  relief  is  misrep- 
resentation in  respect  of  one  boundary  of  a  plat  of  land 
containing  one  acre.  Complainant  was  and  is  the  pro- 
prietor of  an  area  devoted  to  cemetery  purpcKses.  In  or- 
der to  improve  the  means  of  ingress  and  egress  there- 
from, the  com[)any  desired  to  extend  its  holdings  so  as 
to  aflPord  a  way  into  the  burial  ground  from  a  nearby 
public  road,  which  ran  approximately  350  feet  from  the 
company's  land.  Dinkins,  since  deceased,  and  Jacksrm, 
Dinkins'  brother-in-law,  owned,  as  we  must  interpret 
the  bill,  an  acre  of  land  lying  between  the  company's 
property  and  the  public  road  to  which  the  company  de- 
sired to  approach  from  its  land.  It  is  averred  in  the  bill 
that,  when  fully  advised  of  the  company's  purpose  to 
secure  approach  to  the  public  road,  the  grantors  falsely 
represented,  as  a  fact,  that  their  property  would,  if 
purchased  by  the  company,  afford  the  desired  means  of 
way  from  the  public  road  to  the  company's  property; 
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that  the  gi'antors'  land  extended  from  the  cemetery 
property  to  the  public  road.  It  is  further  averred  that 
the  fact  that  the  acre  really  owned  by  the  grantora  was 
under  fence  with  an  additional  area  that  extended  to- 
ward the  public  road  contributed  to  emphasize  the  com- 
pany's right  to  rely  upon  the  aforesaid  representations 
of  the  grantors ;  the  company  being  ignorant  in  respect 
thereto.  But  these  averments  appear  in  the  amended 
bill: 

^*And  complainant  further  avers  that  at  the  time  of 
the  negotiations  leading  up  to  the  making  of  said  con- 
veyance to  it,  or. just  prior  thereto,  and  for  the  purpose 
of  informing  complainant  as  to  their  [grantors']  title 
in  said  tract,  said  Jackson  and  Dinkins  furnished  to 
complainant  an  abstract  of  title  to  said  land  with  which 
a  plat  of  said  land  was  also  exhibited  and  appended 
thereto,  and  was  also  furnished  to  complainant ;  and  it 
avers  that  the  said  plat  designated  the  said  ti-act  which 
was  then  about  to  be  conveyed  to  complainant  by  them 
as  being  bounded  by  or  extending  up  to  and  along  the 
said  public  road  on  the  east  side  of  said  road,  or  so  very 
near  thereto  that  by  reason  of  the  furnishing  of  said 
plat  to  complainant,  and  the  said  fence  being  along  the 
eastern  line  or  boundary  of  said  road  as  aforesaid,  .and 
the  statements  contained  in  the  said  conveyance  which 
was  executed  to  complainant,  and  the  representations 
therein  contained,  and  the  representations  made  to  com- 
plainant by  said  Jackson  and  Dinkins  at  and  prior  to 
the  time  of  said  conveyance  as  aforesaid,  that  the  land 
so  conveyed,  or  which  at  that  time  was  about  to  be  con- 
veyed, to  complainant  was  bounded  on  the  west  side  by 
a  public  road,  the  remaining  of  said  fence  along  the 
boundary  of  said  road  as  aforesaid,  together  with  the 
fact  that  said  land  was  undisturbed  by  any  one  claim- 
ing a  title  superior  to  the  title  of  complainant  or  other- 
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wise  as  aforesaid,  all  together  lulled  complainant  into 
inactivity  and  the  belief  that  further  inquiry  as  to  the 
true  location  of  the  western  boundary  line  of  the  tract 
so  conveyed  was  entirely  unnecessary." 

It  is  manifest  that  the  alternative  averment,  which 
we  have  italicized,  shows  no  more  than  that  the  plat, 
which  was  made  for  the  particular  purpose,  and  so  ac 
cepted  by  complainant,  of  advising  and  informing  the 
complainant  of  the  western  boundary  of  said  Dinkins- 
Jackson  plat,  pictured  that  area  as  extending  only  very 
near  to  said  public  road,  and  by  necessary  implication 
negativing  any  basis  for  conclusion  that  it  extended  to 
said  public  road.  Pleadings  are  no  stronger  than  their 
weakest  alternative. — Shahan  v.  Brawn,  179  Ala.  425, 
60  South.  891,  895,  43  L.  R.  A.  (N.  S.)  792;  Jordan  v, 
Ala.  City  Ry,  Co.,  179  Ala.  291,  60  South.  309,  311; 
Osborne  v.  Ala.  8.  &  W.  Co.,  135  Ala.  571,  33  South. 
687. 

The  result  is  that  the  amended  bill  sets  forth  a  case 
where  the  party  complaining — ^ith  a  view  to  equitable 
i-elief  against  a  consummated  contract — was  afforded, 
before  concluding  the  negotiations,  ample  and  particu- 
lar opportunity  to  ascertain  and  to  know  by  mere  in- 
spection of  a  plat,  furnished  and  accepted  for  the  very 
purpose  of  informing  the  complaining  party,  that  the 
false  assertion  upon  which  the  complaining  party  claims 
to  have  relied  and  acted  was  untrue.  So  that  the  fa- 
miliar doctrine  which  denies  relief  in  equity  because  of 
false  representations,  where  the  real  truth  and  fact  was 
open  to  the  unhindered  observation  of  him  who  com- 
plains, or  his  ignorance  (if  so)  is  attributable  to  his 
negligent  failure  to  use  the  means  and  opportunities  in 
his  power  to  ascertain  the  facts  {N.  0.  d  Ala.  C.  d  M. 
Co.  V.  Musgrove,  90  Ala.  428,  7  South.  747;  Johnson  v. 
Rogers,  112  Ala.  576,  20  South.  929;  Crown  t\  Carnger 
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66  Ala,  590),  has  application  here,  and  in  consequence 
justified  the  chancellor  in  sustaining  the  demurrer.  If 
it  was  the  pleader's  purpose  to  assert  facts  or  circum- 
stances whereby  excuse  could  be  accorded  the  company 
from  deriving  from  the  plat  the  information  that  the 
Dinkins-Jackson  acre  and  the  public  road  had  no  com- 
mon boundary,  the  object  was  not  attained  by  the  aver- 
ments quoted  above.  It  appears  therefrom  that  the  ab- 
stract of  title  and  the  plat  were  made  and  furnished  to 
the  complainant  for  the  particular  purpose  of  inform- 
ing it  According  to  the  amended  bill,  the  intervention, 
between  the  land  of  the  vendors  and  the  road,  of  an  area 
not  owned  by  the  vendors  was  shown  by  the  plat.  If 
in  connection  with  the  circumstances  averred,  there  was 
conflict  between  the  representations  of  the  vendors  and 
the  abstract  and  the  plat  exhibited  therewith,  manifest 
prudence  required,  if  concluding  negligence  of  the  com- 
pany was  to  be  averted,  that  the  company  apply,  by  sur- 
vey of  the  single  acre  to  be  purchased,  the  information 
within  its  hand. 

Omitting  account  of  other  considerations  that  might 
justify  the  same  conclusion  cm  this  appeal,  the  decree 
must  be  affirmed. 

Affirmed. 

Anderson^  C.  J.,  and  Sayre  and  db  Grapfenried,  JJ., 
concur. 

ON  rehearing. 

Mc(^LELLAN,  J.— Whih»  affirming  the  decree  sus- 
taining the  demurrer  to  the  bill  as  last  amended  upon 
the  ccmsideraticm  stated  in  the  ojiinion  (ante)  delivere<l 
as  from  the  original  submission,  the  reaj^on  leading  the 
learned  chancellor  to  the  result  effected  by  the  decree, 
viz.,  laches,  cannot  be  approved.    According  to  the  aver- 
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ments  of  the  bill  as  last  amended,  concluding  laches 
cannot  be  imputed  to  the  complainant. 

Laches  is  founde<l  upon  acquiescence  in  the  assertion 
of  adverse  rights  and  unreasonable  delay,  to  the  preju- 
dice of  the  adverse  party,  on  complainant's  part  in  as- 
serting the  rights  it  would  vindicate.  Acquiescence  in- 
volves actual  or  imputable  knowledge.  If  a  complain- 
ant is  ignorant  of  the  facts  and  of  his  rights,  acquies- 
cence and  unreasonable  delay  cannot  be  appealed  to  to 
conclude  him.  In  order  to  leave  that  effect,  the  complain- 
ant must  have  knowledge  of  the  facts  which  entitle  him 
to  relief,  and  thereafter  manifest  a  want  of  diligence  in 
asserting  his  right. — James  v.  James,  55  Ala.  525 ;  Ilanei/ 
V,  Legg,  129  Ala.  619,  30  South.  34,  87  Am.  St.  Rep.  81. 

It  appeai»s  from  the  bill  as  last  amended  that  the  fact 
that  the  plat  of  land  actually  purchased  did  not  extend 
to  the  public  road,  so  as  to  afford  a  way  therefrom  into 
the  complainant's  property,  as  Dinkins  and  Jackson  are 
averred  to  have  repres(»nted,  was  not  known  to  the  com- 
plainant until,  at  most,  eight  months  before  this  bill 
was  filed  to  rescind  the  contract,  and  that,  aside  from 
the  death  of  Dinkins,  about  fourteen  months  after  the 
execution  of  the  conveyance  in  question,  "there  has  been 
no  change  of  conditions"  which  would  affect  or  embar- 
rass the  process  of  restoring  the  parties  and  the  prop- 
erty to  the  status  existing  before  the  conveyance  was  ex- 
ecuted. The  averments  of  the  bill  as  last  amended  ren- 
der it  impossible  of  a  construction  that  would  impute 
to  the  complainant  a  confirmation  of  the  result  of  the 
fraudulent  representations  alleged,  or  that  would  justi- 
fy the  imputation  that  complainant  did  anything  in  re- 
spect of  the  conveyance  or  the  property  approaching, 
even,  a  waiver  of  the  rights  it  would  now  assert,  thus 
exempting  the  bill  from  the  concluding  doctrine  stated 
in  Locktcood  v.  Fitts,  90  Ala.  154,  155,  70  South.  467. 
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According  to  the  averments  of  the  bill,  there  was  no 
earlier  assertion  or  interposition  of  claim  by  any  one 
to  the  strip  intervening  between  the  acre  really  owned 
by  Jackson  and  Dinkins  and  the  public  road ;  and  only 
after  a  survey,  made  less  than  a  year  before  this  bill 
was  filed,  did  it  become  known  to  complainant  that  the 
acre  did  not  extend  to  the  public  road.  Under  the  cir- 
cumstances set  forth  in  the  bill,  there  was  no  unreason- 
able delay  in  seeking  the  relief  sought  by  the  bill  by 
way  of  rescission. 

The  application  for  rehearing  is  denied. 


Gulf  Red  Cedar  Company  v.  Crenshaw,  et  oL 

Bill  for  an  Accounting, 
(Decided  May  21,  1914.    65  South.  1010.) 

1.  Appeal  and  Error;  Reference;  Presumption. — Where  the  appeal 
is  from  a  decree  overruling  exceptions  to  the  report  of  the  re^ster 
on  matters  of  account,  dependent  on  the  register's  conclusion  from 
the  evidence,  all  reasonable  presumptions  are  indulged  to  support  his 
rulings,  and  they  will  not  be  disturbed  unless  shown  to  be  clearly 
wrong,  based  on  erroneous  conclusions  of  law,  or  illegal  evidence,  or 
on  manifest  error  in  weighing  the  testimony. 

2.  Same. — ^The  findings  of  the  register  on  conflicting  evidence  wUl 
be  given  the  same  weight  as  the  finding  of  the  jury,  and  will  not 
be  disturbed  on  appeal  unless  so  palpably  erroneous  as  would  war- 
rant the  judge  in  setting  aside  the  verdict  under  the  same  circom- 
stances. 

3.  Tenancy  in  Common;  Account;  Damages. — A  bill  for  an  ac^ 
counting  between  tenants  in  common  does  not  present  a  case  in  which 
the  damages  should  be  assessed  as  if  the  parties  w*ere  trespassers, 
wholly  without  right  in  converting  the  property ;  for  where  a  tenant 
in  common  receives  more  than  his  share  of  the  profits,  as  by  the 
cutting  down  and  selling  of  timber,  he  may  not  be  treated  as  a  tort 
feasor  by  his  co-tenants,  but  the  remedy  of  the  co-tenant  is  by  an 
action  on  account  or  a  bill  in  equity  for  an  accounting;  nor  should 
harsh  or  excessive  damages  he  awarded  for  failure  to  disclose  facts 
necessary  to  ascertain  the  real  damage. 

4.  Same;  Damages;  Authority  of  Register. — Where  in  an  action 
between  tenants  in  common,  a  register  was  appointed  by  the  chan- 
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cellor  to  ascertain  the  value  of  plaintiff's  interests  for  timber  cut 
and  sold,  and  the  register  did  not  make  any  finding  from  the  evi- 
dence as  to  the  amount  of  timber  actually  cut  and  sold  by  the  re- 
spondent, the  register  was  not  authorized  or  warranted  in  estimating 
damages  solely  by  a  comparison  of  the  amount  so  cut  and  taken  with 
the  amount  admitted  by  respondent  to  have  been  cut  and  taken  from 
the  land  in  the  vicinity. 

5.  Same;  Evidence. — Where  the  register  made  no  finding  as  to  the 
amount  of  timber  actually  cut  and  taken  by  respondent,  the  evidence 
would  not  support  a  finding  as  to  the  amount  of  timber  respondents 
had  removed,  based  on  a  comparison  with  the  amount  cut  from 
another  tract  in  the  same  vicinity. 

6.  Same;  Burden  of  Proof. — On  a  bill  filed  by  complainant  against 
a  co-tenant  for  an  accounting  for  timber  cut  and  sold,  complainant 
had  the  burden  of  showing  the  amount  and  value  of  timber  cut  and 
removed  by  respondent. 

7.  Same. — Where  the  evidence  for  plaintiff  attempting  to  establish 
the  amount  of  damages  for  timber  taken,  first  by  counting  and  meas- 
uring the  stumps  on  the  land  in  questioning  and  estimating  there- 
from the  timber  taken,  where  the  witnesses  counted  and  marked  the 
stumps  on  more  than  the  land  involved,  and  counted  practically  all 
the  stumps,  whether  cut  by  respondent  or  during  the  three  times 
the  land  had  been  previously  cut  over,  and  by  guessing  at  the  size 
of  ramp  seen  stacked  on  or  near  the  land,  but  which  was  not  meas- 
ured, It  was  too  indefinite,  uncertain  and  speculative  to  afford  any 
basis  for  a^  estimate,  much  less  for  a  finding  as  to  the  amount  of 
timber  cut  and  removed ;  the  register  having  been  appointed  to  ascer- 
tain the  value  of  plaintiff's  interest  in  the  timber  cut  and  removed 
by  respondent,  but  making  no  finding  as  to  the  amount  of  timber 
taken. 

8.  Same;  Book  Evidence. — ^Where  the  only  evidence  which  tended 
with  any  degree  of  certainty  to  show  the  amount  of  timber  cut  by 
respondents  was  that  contained  in  the  log  book  of  respondent,  which 
book  was  in  no  way  discredited,  such  entries  were  sufficient  to  charge 
respondent  with  the  amount  of  timber  there  shown  to  have  been 
taken  and  removed. 

9.  Same;  Evidence. — Where  complainant  offered  no  certain  definite 
evidence  as  to  the  amount  of  timber  cut  and  removed,  a  log  book  in- 
troduced by  respondent  purporting  to  show  the  amount  cut  and  re- 
moved, amounted  to  an  admisnion  by  respondent  that  he  had  removed 
the  amount  therein  shown. 

Appeal  from  Butler  Chancery  Court. 

Heard  before  Hon.  L.  D.  Gardner. 

Bill  by  Louisa  Crenshaw  and  others  against  the  Gulf 
Red  Cedar  Company,  for  an  aceountin|2^  for  complain- 
ants interest  in  certain  timber  cut  and  sold  by  respond- 
ent. From  the  decree  rendered  respondent  appeals.  Re- 
versed and  rendered. 
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Powell  &  Hamilton  and  Addison  L.  Holladay,  for 
appellant.  Counsel  inHist  that  as  this  is  a  bill  between 
tenants  in  common  for  an  accounting,  complainant  is 
held  to  that  measure  of  damages  in  amount  of  their  in- 
terest in  the  timber  actually  cut  and  taken,  and  that 
they  (*aunot  be  held  as  tort  feasors.  They  further  in- 
sist that  the  only  evidence  in  the  record  furnishing  any- 
thing like  a  definite  or  clear  or  satisfactory  basis  upon 
which  to  estimate  this  damage  is  the  log  book  kept  by 
respondent  and  introduced  in  evidence.  They  insist 
that  the  decree  should  be  corrected  and  made  to  con- 
form to  the  amount  shown  by  said  log  book,  and  that 
jndguu^nt  should  be  rendered  accordingly. 

J.  M.  CiuLTON  and  L.  il.  Lane,  for  appellee.  There 
wire  no  uncertainties  in  plaintiff's  evidence. — W.  T, 
A  flams  ^r.  Vo.  v.  fiouthcrn  ^Sf.  /..  To.,  56  South.  826; 
/iifflrr  I\  To.  r.  aSVy>//,  85  South.  56;  8  A.  &  E.  Enc.  of 
I  aw,  (114;  Huffonl  r.  Little,  159  Ala.  SOO.  The  internal 
<»vi(UMice,  and  the  tiuie  required  to  haul  four  million 
]);/nnds  of  logs  discredits  the  log  bmik  intrmluced  by  re- 
spondents, beside,  the  log  book  was  wholly  inadmissible. 
—Grant  v.  Cole,  8  Ala,  517;  L,  d-  X,  v,  Ca^ssibrif,  109 
Ala.  097;  Mhniierc  v.  Jeter,  65  Ala.  225;  Snow  ffdir. 
Co.  V.  Loreman,  131  Ala.  222;  First  N.  Bank  v.  Chaffin, 
118  Ala.  246 ;  Smith's  Leading  Cas.  621.  The  court  will 
take  cognizance  of  the  familiar  rule  that  all  pre- 
sumptions are  indulged  in  favor  of  the  finding  of  the 
registei-,  and  will  not  disturb  them  unless  palpably  er- 
roneims. 

MAYPIELI),  J.— This  is  tlie  fifth  appeal  in  this  case. 
See  reports  of  former  appeals,  131  Ala.  117,  30  South. 
466,  90  Am.  St.  Rep.  22;  138  Ala.  134,  35  South.  50;  148 
Ala.  343,  42  South.  564;  169  Ala.  606,  53  South.  812. 
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The  law  and  the  equities  governiDg  this  case,  save  as  to 
a  final  accounting,  were  settled  on  former  appeals.  The 
parties  are  tenants  in  common  of  640  acres  of  land,  com- 
prising the  south  halves  of  sections  7  and  8,  township 
11,  range  13,  in  IJutler  county.  The  tract  was  therefore 
two  miles  in  length,  from  east  to  west,  and  a  half  mile 
in  breadth,  from  north  to  south.  The  suit  is  by  the  ap- 
pellees against  the  appellant,  for  an  accounting  as  be- 
tween tenants  in  common.  It  is  alleged,  and  the  proof 
shows,  that  the  respondent,  appellant  here,  owned  a 
one-fifth  interest  in  this  land,  and  that  complainants 
(appellees)  own  the  other  four-fifths  interest.  It  is  al- 
leged, and  the  proof  shows,  that  the  respondent  has  cut 
and  removed  large  quantities  of  cedar  timber  from  the 
lands  in  question,  and  has  failed  to  account  to  the  com- 
plainants for  their  interest  therein,  thus  converting  to 
its  sole  use  the  interest  of  complainants.  This  appeal  is 
from  a  final  decree  adjudging  that  appellant  pay  to  ap- 
pellees $29,660.96,  such  amount  being  the  ascertained 
value  of  complainants'  interest  in  the  cedar  timber  used 
and  converted  by  the  respondent. 

The  sole  contention  or  dispute  between  the  parties 
on  this  appeal  is  the  amount  and  value  of  the  cedar  tim- 
ber removed  from  the  lands  in  question ;  all  other  ques- 
tions, except  such  as  we  shall  hereafter  refer  to,  have 
been  either  settled  by  agreement  or  determined  on  for- 
mer appeals. 

The  decree  ordering  the  reference  was  in  part  as  fol- 
lows: "It  is  further  ordered,  adjudged,  and  decreed 
that  this  cause  be  and  is  hereby  referred  to  the  register 
of  this  court,  who  will  ascertain  and  report: 

"(a)  The  amount  and  value  of  all  cedar  timber  that 
was  cut  and  removed  by  the  defendant,  the  Gulf  Red 
Cedar  Company,  through  its  contractors,  agents,  serv- 
ants, or  employees  from  the  said  S.  i^  of  section  7  and 
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the  S.  1/2  <>f  sei-tion  8,  of  township  11  and  range  13,  in 
Butler  county,  Ala.,  between  the  18th  clay  of  December, 
1888,  and  the  18th  day  of  December,  1898. 

"(b)  The  amount  and  value  of  all  cedar  timber  that 
was  cut  and  removed  from  said  lands  by  said  defendant, 
the  Gulf  Red  (Vdar  Company,  through  its  contractoi's, 
agents,  servants,  or  employees  betw^een  the  18th  day  of 
December,  1898,  and  the  6th  day  of  August,  1900, 

"(c)  In  ascertaining  the  value  the  register  will  esti- 
mate the  value  of  said  cedar  timber  after  the  same  was 
cut  down,  and  not  as  standing  timber,  but  shall  make  no 
allowance  for  the  expense  of  cutting  the  same. 

"(d)  The  register  will  ascertain  and  report  the 
amount  due  and  owing  by  the  defendant,  the  Gulf  RhI 
Cedar  Company,  as  of  the  date  of  the  reference  to  each 
of  the  complainants  for  their  interests,  respectively,  in 
the  value  of  said  timber,  each  of  the  complainants,  ex- 
cept Louisa  Crenshaw  and  Lillian  Wagner,  being  en- 
titled to  one-fifth  of  the  ascertained  value  of  all  of  the 
timber  so  cut  and  removed  by  the  said  defendant  from 
said  lands  from  the  18th  day  of  December,  1888,  to  the 
6th  day  of  August,  1900,  and  the  said  Louisa  Crenshaw- 
and  Lillian  Wagner  being  respectively  entitled  to  a  one- 
fifth  interest  in  the  value  of  all  the  timber  so  cut  and 
removed  by  said  defendant  from  said  lands  from  the 
18th  day  of  December,  1898,  to  the  6th  day  of  August, 
1900.'' 

The  register,  in  response  to  this  decree,  reported  as 
follows :  "The  register  reports  that  a  great  deal  of  evi- 
dence was  introduced  as  to  the  amount  and  value  of  the 
cedar  timber  cut  by  the  Gulf  Red  Cedar  Company  from 
said  lands,  all  of  which  he  has  considered,  but  from 
which  he  finds  it  diflftcult  to  form  an  accurate  estimate 
of  the  quantity  of  cedar  timber  cut  by  the  defendant 
from  the  T.  C.  Crenshaw  lands ;  that  it  appears  however, 
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from  the  evidence,  that  on  the  2l8t  day  of  January,  1898^ 
G.  J.  Peagler,  Thomas  W.  Peagler,  and  Ellen  D.  Peag- 
ler  sold  and  conveyed  to  the  Gulf  Red  Cedar  Company 
the  cedar  timber  on  a  tract  of  land  in  the  vicinity  of 
the  said  T.  C.  Crenshaw  lands  for  the  sum  of  $25,000, 
from  which  land  the  defendant  admits  that  it  obtained  at 
least- 19,000,000  pounds  of  cedar  timber.  After  a  con- 
sideration of  all  the  evidence,  the  register  finds  that  he 
can  more  nearly  estimate  the  amount  and  value  of  the 
cedar  timber  cut  by  the  defendant,  Gulf  Red  Cedar  Com- 
pany, from  said  lands  described  in  the  decree  by  a  com- 
parison between  the  amount  and  value  of  said  timber  so 
cut  from  the  T.  C.  Crenshaw  lands  with  the  amount  and 
value  of  said  timber  sold  by  said  Peaglers  to  the  de- 
fendant company.  After  making  allowances  for  the  ce- 
dar timber  cut  from  the  T.  C.  Crenshaw  lands  before  the 
purchase  of  the  same  by  the  Gulf  Red  Cedar  Company, 
and  confining  himself  to  the  cedar  timber  cut  from  said 
Crenshaw  lands,  the  register  reports  that  there  was  at 
least  as  much  cedar  timber  cut  and  removed  by  the  de- 
fendant. Gulf  Red  Cedar  Company,  from  the  Crenshaw 
lands  as  was  obtained,  as  aforesaid,  by  defendant  from 
the  said  Peagler  lands. 

"The  register  further  reports  that,  taking  the  proven 
value  of  said  Peagler  timber  at  the  sum  of  |25,000,  he 
finds  that  the  Crenshaw  timber  was  inferior  in  quality 
to  said  Peagler  timber  to  the  extent  of  at  least  one-fifth. 
He,  therefore,  finds  and  reports  the  value  of  the  Cren- 
shaw timber  to  have  been  as  of  the  date  of  the  filing  of 
the  bill  in  this  cause,  on  the  6th  day  of  August,  1900, 
to  be  the  sum  of  $20,000,  and,  deducting  one-fifth  share 
of  said  amount  to  which  the  defendant  company  is  en- 
titled under  the  decree,  the  register  reports  as  the 
amount  due  the  complainants  of  said  sum  of  |20,000,  the 
sum  of  $15,000  as  of  the  date  of  the  filing  of  said  bill.'' 


Digitized  by  VjOOQ iC 


612  SUPREME  COURT  [VoL 

[Gulf  Red  Cedar  Company  v.  Crenshaw,  et  al.] 

This  report  was  confirmed  by  decree  of  the  chancel- 
lor. The  bone  of  contention  is  the  correctness  of  the  reg- 
ister's report  as  to  the  amount  of  cedar  timber  taken 
from  the  lands  by  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  ovemil- 
ing  excei)tions  to  the  report  of  the  register  in  this  case, 
on  matters  of  account  dependent  upon  the  conclusions 
drawn  by  the  register  from  the  evidence  produced  be- 
fore him,  all  reasonable  presumptions  are  indulged*  to 
support  his  rulings,  and  they  will  not  be  disturbed,  un- 
less shown  to  be  clearly  wrong.    Where  the  register,  in 
his  investigation,  has  the  witnesses  present  before  him, 
he  has  advantages,  in  weighing   the   testimony    which 
neither  the  chancellor  nor  this  court  can  enjoy ;  and  his 
findings  on  controverted  facts  should  not  be  disturbed 
unless  based  on  erroneous  conclusions  of  law,  or  on  ille- 
gal evidence,  or  unless  it  is  manifest  that  he  erred  in 
weighing  the  testimony. 

Again,  it  has  been  said  that  where  the  evidence  is  con- 
flicting the  finding  of  the  register  has  the  same  weight 
and  effect  as  the  finding  of  a  jury,  and  will  not  be  dis- 
turbed on  appeal  unless  palpably  erroneous,  or  unless 
it  would  warrant  a  judge  in  setting  aside  a  verdict  un- 
der similar  circumstances. — Winter  v.  Banks,  72  Ala. 
409;  Lehman  i\  Ijevy,  69  Ala.  48;  Mnnden  v.  Bailey,  70 
Ala.  63;  McKenzie  v.  Matthews,  153  Ala.  437,  44  South. 
958;  Denman  v.  Payne,  152  Ala.  342,  44  South.  635; 
(rKelley  v.  Clark,  184  Ala.  391,  63  South.  948. 

On  account  of  this  rule,  the  great  mass  of  evidence 
has  been  carefully  studied  and  analyzed;  and  we  have 
reached  the  conclusion  that  the  finding  of  the  register  as 
to  the  amount  of  cedar  timber  cut  from  the  T.  C  Cren- 
shaw lands  was  incorrect. 

This  being  a  bill  for  an  accounting  between  tenants 
in  common,  it  is  not  a  case  in  which  the  damages  should 
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be  assessed  as  if  the  parties  were  trespassers  and  wholly 
without  right  in  converting  the  property.  The  law  in 
snch  cases  was  thus  quoted  in  Sanders  v,  Robertson,  57 
Ala.  471 :  "If  a  tenant  in  common  receives  more  than 
his  share  of  the  profits,  by  an  excessive  use  of  the  prop- 
erty, as  by  wearing  out  the  land,  or  by  an  improper  use 
of  it,  as  by  cutting  down  the  timber  and  selling  it,  he 
cannot  be  treated  as  a  tort-feasor,  but  the  remedy  of 
the  cotenant  is  by  an  action  of  account,  or  a  bill  in 
equity  for  an  accounting." 

Neither  do  we  think  this  a  case  in  which  harsh  or  ex- 
cessive damages  should  be  inflicted,  because  of  the  com- 
mingling of  goods,  or  for  the  failure  to  disclose  facts 
necessary  to  ascertain  the  real  or  true  damages.  We 
cannot  agree  with  appellees  that  appellant  has  willfully 
or  negligently  withheld  or  concealed  facts  necessary  to 
ascertain  the  damages.  In  fact  the  respondent  has  pro- 
duced the  only  evidence  from  which  the  amount  of  the 
timber  cut  and  removed  can  be  estimated  or  ascertained 
with  any  degree  of  certainty.  Moreover,  it  appears  to  us 
that  the  account  was  kept  well  and  accurately,  and  that 
without  it  neither  the  register  nor  this  court  could  as- 
certain the  amount  of  the  damages. 

The  report  of  the  register  states  that  he  found  it  "dif- 
ficult to  form  any  accurate  estimate"  thereof.  The  re- 
port shows  that  he  did  not  make  any  finding,  from  the 
evidence  of  the  plaintiffs  or  of  the  defendant,  as  to  the 
amount  of  timber  actually  cut  or  taken  from  the  lands 
in  question  by  the  defendant,  but  that  he  reached  his 
conclusion  upon  that  fact  purely  and  solely  by  a  com- 
parison  of  the  amount  so  cut  and  taken,  with  the  amount 
admitted  by  the  defendant  to  have  been  cut  and  taken 
from  the  Peagler  lands.  This,  we  think,  was  unauthoriz- 
ed and  unwarranted.  There  was  no  evidence  which  war- 
ranted the  finding  made,  as  to  the  amount  of  timber 
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taken  by  defeudant  from  the  Crenshaw  lands,  though 
there  might  have  been  as  to  the  vaJue  of  the  timber. 
There  was  no  basis  for  the  comparison  which  the  regis- 
ter made  between  the  amount  of  timber  taken  from  the 
Crenshaw  hinds  by  the  defendant  and  that  admitted  to 
have  been  taken  from  the  Peagler  lands.  The  evidence 
was  undisputed  that  the  Crenshaw  lands  had  been  three 
times  cut  over,  l)efore  the  defendant  ever  cut  cedar  there- 
from ;  that  all  the  merchantable  square  timber  had  been 
cut  off  the  lands  lyefore  the  defendant  entei-ed  same  or 
cut  timber  therefrom;  that  there  was  no  cedar  timber 
thereon  that  could  be  used  as  merchantable  square  tim- 
ber, when  the  defeudant  entei*ed  and  cut  the  remainder, 
which  was  small  and  scrubby,  and  would  not  square  8 
or  10  inches,  the  larger  having  been  sold,  cut,  and  car- 
ried off,  before  the  defendant  entered  or  cut  therefrom. 
The  Peagler  lands,  or  parts  thereof,  were  virgin  forest, 
never  having  been  cut  over;  and  the  evidence  furnishes 
no  basis  for  instituting  the  comparison  which  the  reg- 
ister employed,  as  is  shown  by  his  report.  The  compari- 
son was  purely  arbitrary  on  his  part,  as  his  report 
shows.  He  ccmld  just  as  well  have  said  that  the  timber 
taken  from  the  Crenshaw  lands  was  two  or  three  times 
as  much  as  that  taken  from  the  Peagler  lands.  The  evi- 
dence no  more  authorized  or  justified  the  finding  that 
there  was  as  much  cut  from  the  Ci'enshaw  lands  as  from 
the  Peagler  lands  than  it  authorized  or  justified  the 
finding  that  there  was  twice  or  three  times  as  much  so 
cut.  The  register's  finding  was,  of  necessity,  purely 
speculative  or  arbitrary,  being  unsupported  by  any  ten- 
dency of  any  of  the  evidence.  One  of  the  witnesses,  who 
instituted  a  comparison  between  the  amounts  of  timber 
on  the  two  tracts,  did  say  that  there  was  10  times  as 
much  on  the  Crenshaw  tract  as  there  was  on  the  Peag- 
ler tract,  but  that  did  not  show,  nor  tend  to  show,  that 
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the  defendant  cut  as  much  timber  from  the  Crenshaw 
tract  as  it  did  from  the  Peagler  tract.  It  is  true  the 
register  says  that  he  made  due  allowance  for  the  tim- 
ber cut  from  the  Crenshaw  land  before  the  defendant 
purchase<l  the  timber  or  cut  any  thereof,  and  that  he 
restricted  his  finding  to  the  timber  cut  from  the  land 
by  the  defendant ;  and,  so  estimating,  that  he  found  that 
there  was  as  much  timber  cut  and  removed  by  the  de- 
fendant from  the  Crenshaw  lands  as  there  was  from  the 
Peagler  lands.  But  there  was  no  evidence  to  justify 
any  such  comparison  or  finding.  While  the  register 
calls  it  a  comparison,  and  we  have  spoken  of  it  as  such, 
it  was  really  charging  the  defendant  with  the  amount 
of  timber  taken  from  the  Peagler  lands.  The  amount 
taken  from  the  Peagler  lands  was  shown  only  by  the 
logbook  of  defendant,  without  which  there  were  no  data 
from  which  to  nmke  an  estimate.  And  if  the  logbook 
was  correct  as  to  the  Peagler  lands,  why  was  it  not,  as 
to  the  T.  C.  Crenshaw  lands? 

Tlie  plaintiftV  evidence  does  not  even  tend  to  support 
the  finding.  It  c(mtradicts  it  in  every  particular.  It 
shows,  comparatively  speaking,  that  there  was  10  times 
more  on  tlie  Crenshaw  lands  than  there  was  on  the 
Peagler  lands;  but  this  ccmiparative  evidence  does  not 
t(»nd  to  show  how  much  the  defendant  cut  or  removed 
from  either  tract.  It  relates  solely  to  how  much  was 
originally  and  by  nature  spread  on  the  two  tracts,  but 
not  to  how  much  was  cut  or  removed  therefrom  by  the 
defendant.  So  there  was  no  evidence  to  justify  or  sup- 
port a  finding,  by  comi)arison,  as  to  the  amount  of  tim- 
ber the  defendant  removed  from  the  two  tracts. 

The  testimony  shows  without  dispute  that  the  Peag- 
ler lands,  or  a  part  thereof,  were  of  the  finest  timber 
lands  in  the  country;  while  the  lands  here  in  question 
had  been  thi-ee  times  cut  over,  and  all  of  the  merchant- 
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able  square  timber  had  been  removed  therefrom  before 
the  defendant  ever  entered  thereon.  The  only  timber 
growing  on  the  Crenshaw  lands  when  this  defendant 
purchased,  or  entered  upon  the  same  was  refused  tim- 
ber, scrubby,  knotty,  and  of  a  very  inferior  grade ;  and 
in  all  this  voluminous  record  there  is  no  evidence  which 
would  justify  a  register  or  a  court  in  instituting  a  com- 
parison between  the  timber  taken  by  the  defendant  from 
the  Crenshaw  lands  and  that  taken  from  the  Peagler 
lands.  As  to  the  finding  in  question,  the  register  and 
the  chancellor  clearly  erred. 

The  plaintiffs'  evidence  in  this  case  satisfies  us,   as 
it  evidently  did  the  register,  that  it  is  too  speculative,  too 
uncertain,  and  too  much  of  a  mere  guess  to  afford  any 
basis  for  an  estimate,  much  less  a  finding  by  a  register 
or  a  jury,  as  to  the  amount  of  timber  cut  or  removed  bv 
the  defendnt  from  the  lands  in  question.    If  any  theo^-y 
of  the  plaintiffs'  evidence  is  true,  or  if  the  estimate  of 
any  one  of  the  plaintiffs'  witnesses  of  the  timber  cut  and 
removed  is  true,  the  decree  in  this  case  should  be  10 
times  what  it  now  is.    We  do  not  believe  that  plaintiffs' 
counsel  will  contend  that  a  decree  for  the  amount  at 
which  any  one  of  the  plaintiffs'  witnesses  estimated  the 
amount  of  timber  cut  and  removed   by   the  defendant 
could  or  should  be  rendered.  The  register's  report  shows 
conclusively  that  he  did  not  rely  upon  the  plaintiffs'  evi- 
dence as  to  the  amount  of  timber  cut  or  removed  by  the 
defendant  from  this  land.     In  fact  the  plaintiffs'  evi- 
dence is  entirely  too  indefinite  and  uncertain  to  afford 
basis  for  even  an  estimate.     The  plaintiffs  attempt  to 
estimate  the  amount  in  two  modes :    First,  by  counting 
and  measuring  the  stumps  on  the  land  in  question,  and 
then  estimating  the  amount  of  timber  taken  by  the  de- 
fendant, from  these  data.     The    evidence  indisputably 
shows  that  these  data  were  wholly  uncertain  and  unre- 
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liable.  It  is  reasonably  certain  from  the  evidence  that 
the  witnesses  counted  and  measured  the  stumps  on 
twice  the  amount  of  the  land  involved,  and  that  they 
counted  practically  all  the  cedar  stumps  they  found, 
whether  cut  by  the  defendant  or  by  other  persons.  It 
was  shown  that  the  lands  in  question  had  been  three 
times  cut  over  before  the  defendant  cut  any  timber 
therefrom,  and  that  the  last  man  who  preceded  the  de- 
fendant in  the  cutting  cut  and  sawed  the  stumps  left  by 
those  who  had  preceded  him,  and  the  defendant  may 
have  done  the  same,  that  is,  may  have  used  the  stumps 
left  by  those  who  prece<led  it.  Consequently  this  meth- 
od employed  by  plaintiffs  to  ascertain  the  amount  of 
timber  cut  and  removed  by  the  defendant  was  wholly 
unreliable,  and  necessarily  so,  no  matter  how  accurate 
the  count  or  the  measurement.  The  other  mode  by 
which  the  plaintiffs  attempted  to  show  the  amount  of 
timber  was  in  merely  guessing  at  the  size  of  ramp  which 
witnesses  saw  stacked  upon  and  near  the  land.  This 
was  pure  guesswork.  The  witnesses  did  not  even  at- 
tempt to  measure  the  ramp,  but  guessed  that  it  covered 
six  acres,  and  was  of  a  given  height.  This  methcnl  is 
shown  by  all  the  evidence  to  be  wholly  unreliable ;  and 
as  shown  by  the  register's  report,  it  was  not  considered 
by  him. 

The  burden  of  proof  was  on  the  plaintiffs  to  show  the 
amount  of  timber  cut  and  removed  by  the  defendant, 
and  the  value  thereof.  This  they  failed  to  sustain,  un- 
less the  fact  was  shown  by  the  defendant's  evidence  or 
by  its  answers  to  the  interrogatories  propounded  by  the 
plaintiffs  which  were  in  the  nature  of  a  bill  of  discovery. 
It  is  made  certain  by  the  register's  report  that  it  was 
this  proof,  produced  by  the  defendant,  that  the  register 
relied  and  acted  upon  in  making  his  findings,  both  as 
to  quantity  of  timber  and  as  to  its  value.    As  we  have 
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shown  above,  there  was  no  other  evidence  or  reliable 
data  upon  which  he  could  act.  To  have  attempted  to 
estimate  the  amount  of  timber  by  the  evidence  furnish- 
ed by  the  plaintiffs'  witnesses  would  have  been  nothing 
but  wild  guesswork,  without  proper  information  or 
data  upon  which  to  base  the  guess. 

As  we  have  heretofore  shown,  however,  the  register 
fell  into  error  in  attempting  to  ascertain  the  amount  of 
timber  cut  and  removed  by  the  defendant  from  the  lands 
in  question  h}j  the  amount  it  admitted  it  had  cut  and 
removed  from  the  Peagler  lands.    There  was  no  evidence 
or  data,  apparent  by  this  record,  which  would  justify 
this  comparison,  or  the  finding  made  by  the  i-egister  as 
to  the  amount  of  timber  removed  by  the  defendant  from 
the  Crenshaw  lands.    The  only  evidence  to  be  found  in 
this  record  which,  with  any  degree  of  certainty,  shows 
or  tends  to  show  the  amount  of  timber  cut  and  removed 
from  the  lands  in  question  by  the  defendant  is  the  evi- 
dence shown  by  defendant's  logbook,  and  other  admis- 
sions by  it  touching  the  subject  of  the  inquiry.     This 
book,  we  think,  is  shown  to  be  as  near  accurate  as  could 
be  expected  under  existing  cricumstances  or  from  the 
nature  of  the  business.    And  we  find  no  evidence  in  this 
record  to  justify  us  in  discrediting  it.    There  is  no  evi- 
dence which  we  find  that  shows  that  the  book  was  made 
or  kept  for  the  purpose  of  defeating  this  suit  or  the 
plaintiffs'  claim  for  the  timber  taken  from  this  land. 
It  is  pi^sible  that  it  is  inaccurate  in  certain  respects; 
but  it  is  certain  that  it  is  the  most  reliable  evidence,  the 
best  which  the  nature  of  the  transactions  and  this  rec- 
ord afford.     It  certainly  amounts  to  an  admission,  on 
the  part  of  the  defendant,  and  justifies  a  decree  for  the 
amount  of  timber  shown  by  this  bcwk  to  have  been  taken 
from  the  land  in  question. 
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It  is  very  true  that  the  very  nature  of  this  suit  and  of 
the  transactions  involved  renders  it  difficult,  if  not  im- 
possible, for  the  plaintiflfs  to  know  or  prove  the  amount 
of  timber  cut  and  removed  by  the  defendant  from  the 
land  in  questi(m;  but  this  fact  would  not  justify  the 
iH»j^ster  or  this  court  in  arbitrarily  charging  the  defend- 
smt  with  a  fictitious  amount,  or  in  charging  it  with 
Umber  which  was  cut  and  removed  from  the  lands  long 
before  it  had  any  connection  with  the  land,  or  even  re- 
moved any  timber  therefrom.  The  defendant  is  proper- 
ly chargeable  with  timber  which  it  removed  from  the 
lands  in  question,  or  with  the  plaintiffs'  interest  there- 
in; but  it  is  not  chargeable  with  timber  which  others 
cut  and  removed  from  the  lands  long  before  it  purchas- 
ed, cut,  or  removed  any  timber  from  the  lands. 

The  decree  of  the  chancellor,  in  so  far  as  it  confirms 
and  adopts  the  report  of  the  register  as  to  the  amount 
of  timber  cut  and  removed  by  the  defendant  from  the 
T.  C.  Crenshaw  lands,  is  erroneous,  and  is  reversed ;  and 
a  decree  will  be  here  rendered,  charging  the  defendant 
with  the  amount  of  timber  shown  by  its  logbook,  and 
admitted  bj^  defendant  to  have  been  i-emoved  from  the 
lands  in  question,  plus  the  $60  worth  of  timber  sold  to 
Martin,  which  was  not  shown  by  the  logbook. 

The  register  should  have  found  the  amount  of  timber 
that  was  taken  from  the  Crenshaw  land  as  directed,  and 
not  the  amount  that  was  taken  from  the  Peagler  land. 
There  is  no  evidence  to  support  his  finding  that  there 
was  as  much  timber  cut  from  the  Crenshaw  land  by  the 
defendant  as  was  cut  from  the  Peagler  land.  It  is  evi- 
dent that  the  only  way  the  register  ascertaine<l  the 
amount  of  timber  cut  from  the  Peagler  land  was  by  re- 
ferring to  the  logbook  of  the  defendant.  He  should 
therefore  have  found  the  amount  of  timber  taken  from 
the  Crenshaw  land  to  have  been  4,131,690  pounds,  which 


Digitized  by  VjOOQ IC 


620  SUPREME  COURT  [Vol. 

[Rudolph  V.  City  of  Birmingham.] 

was  the  aniaimt  shown  by  the  logbook,  and,  estimating 
its  price  or  value  at  ^1  per  thousand  pounds,  would 
make  the  value  of  the  timber  taken  by  the  defendant 
from  the  Crenshaw  land  $4,131.69,  plus  the  $60  worth 
sold  to  Martin.  Interest  on  this  amount  should  be  cal- 
culated from  the  6th  day  of  August,  1900,  per  agree- 
ment of  counsel,  which  amount  should  be  divided  among 
the  complainants  in  the  same  ratio  as  found  by  the  re- 
port of  the  register,  and  decree  will  be  here  rendered 
for  each  of  the  complainants,  for  such  amount  so  ascer- 
tained. 

Reversed  and  rendered.     All  the  Justices  c^mcur,  ex- 
cept Gardner^  J.,  not  sitting. 


Rudolph  V.  City  of  Birmingham, 

Bill  to  Remove  Obstructimi  from  Street, 

(Decided  June  3,   1914.     Rehearing  denied  July  2,  1914. 
65  South.  1006.) 

1.  Municipal  Corporations ;  Annexation  and  Merger;  Effect  on 
Pending  Action. — Under  section  1159,  Code  1907,  where  pending  a 
suit  by  the  city  of  Elyton,  that  city  became  a  part  of  the  city  of 
Birmingham,  the  court  properly  ordered  on  motion  that  the  suit 
proceed  in  the  name  of  the  city  of  Birmingham,  although  ordinarily 
the  rule  is  that  where  the  entire  interest,  of  the  sole  complainant  In 
a  suit  passes  to  another  by  assignment  or  otherwise,  the  assignee 
claiming  by  a  title  that  may  be  litigated  must  seek  relief  by  an 
original  bill  in  the  nature  of  a  supplemental  bill,  or  by  bill  of  revivor. 

2.  Same;  Streets. — Where  a  city  took  a  highway  in  territory  incor- 
porated into  a  city  as  it  exists  within  law  and  fact  at  the  time  of 
such  incorporation,  its  location  in  law  and  in  fact  was  not  affected 
by  an  encroachment  thereon  by  an  abutting  owner. 

3.  Statute;  Construction;  Retro-active  Operation, — ^While  Acts 
1889,  now  section  2899,  et  seq.,  Code  1896,  was  a  curative  statute,  and 
provided  among  other  things,  a  retrospective  rule  of  evidence,  yet  its 
principal  purpose  was  to  prevent  the  sale  of  lots  described  by  refer- 
ence to  maps  or  plats  unless  such  maps  or  plats  had  been  recorded, 
and  as  to  this  purpose,  it  was  without  retrospective  operation. 
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4.  Estoppel;  Grounds;  Recital. — Owners  of  land  wlio  conveyed  it 
by  deeds  describing  it  as  bounded  on  a  public  highway,  irrevocably 
recognized  the  highway  as  a  public  highway. 

5.  Dedication;  Evidence;  Weight  and  Sufficiency, — ^The  evidence 
examined  and  held  to  show  a  dedication  of  such  road  as  it  then 
existed,  prior  to  the  erection  of  the  obstruction  therein  by  thp  then 
owner  of  the  land. 

G.  Same;  Sale  of  Lots  hy  Reference  to  Mnps, — Both  at  the  present 
time  and  prior  to  the  enactments  of  the  Act  which  became  section 
3899,  et  seq.,  Code  1896,  an  owner  who  made  a  map  or  plat  of  land 
which  spaces  thereon  indicating  roads  or  streets,  and  sold  lots  with 
reference  thereto,  dedicated  such  spaces  to  the  public,  leaving  theui 
to  be  opened  as  streets  or  roads  by  the  proper  local  authorities  when 
the  public  interest  recjuired  it  and  such  dedication  was  irrevocable 
except  by  legislative  enactment. 

7.  niffhicays;  Width;  Establishment.— Section  5768,  Code  1907, 
does  not  forbid  the  establishment  of  roads  more  than  thirty  feet  in 
width. 

8.  Same;  Authority  of  Commission. — ^WMth  reference  to  the  estab- 
lishment and  change  of  public  roads,  the  boards  of  county  commis- 
sioners exercise  a  quasi  legislative  authority,  which  other  tribunals 
will  not  revise  or  control,  unless  its  action  is  productive  of  injury  to 
or  interferes  with  the  property  rights  of  Individuals. 

9.  Same;  Record. — OflPicial  action  with  reference  to  the  location  or 
change  of  public  roads  should  le  shown  by  the  proper  record  of  the 
iKiards  of  countj'  commissioners. 

10.  Same;  Encroachments ;  Limitation. — The  acts  of  county  authori- 
ties in  suffering  structures  encroaching  on  a  road  to  remain  undis- 
turbed many  years,  and  in  caring  for  the  road  as  limited  by  such 
encroachments,  did  not  estop  them  at  any  time  from  re-establishing 
the  public  right  to  the  use  of  the  road  as  defined  by  actual  use  prior 
to  such  encroachment;  limitations  do  not  run  against  the  right  of 
the  public  in  highways,  and  a  mere  non-user  of  part  of  a  highway 
for  any  length  of  time  will  not  operate  as  an  abandonment. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

Bill  by  the  city  of  Birmingham  against  Z.  T.  Rudolph 
for  mandatory  injunction  to  require  respondent  to  re- 
move certain  obstruction  alleged  to  be  maintained  by 
him  in  a  public  road.  Decree  for  complainant  and  re- 
spondent appeals.    Affirmed. 

Henry  Upson  Sims,  for  appellant.  The  court  erred  in 
making  an  order  substituting  the  city  of  Birmingham 
for  the  city  of  Ely  ton  and  letting  the  suit  proceed  in 
that  name. — Pitts  v.  Powledge,  56  Ala.  147;  Sims.  Ch. 
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§  351.  The  Georgia  road  was  not  a  public  road  as  averr- 
ed in  the  bill. — Gadsden  v.  WlUimns,  151  Ala.  592; 
Cockran  v.  Purser,  152  Ala.  354.  Where  land  is  describ- 
ed as  bounded  by  the  road,  it  goes  to  the  center  of  the 
TOSiA.—Emns  v,  8.  c6  W.  Ry.  Co.,  90  Ala.  54.  Where  the 
land  across  the  road  was  not  plotted,  the  ownership  of 
the  grantee  goes  across  the  road.-T-TV>«.  Ry.  v.  Ala, 
Grand  Trttnk,  96  Ala.  272;  Perry  r.  .V.  0.  d  M.  Ry.,  55 
Ala.  424.  The  width  of  a  road  is  thirty  feet  or  less,  and 
the  statute  governs. — McDade  v.  8taf'e,  95  Ala.  30;  Malf. 
Dig.  p.  786;  §  1130,  Code  1852. 

RoMAiNB  BoYi)^  aiid  M.  M.  Ullman^  for  appellee.  A 
mapping  and  platting  of  lands,  and  the  sale  of  lots 
amounts  to  a  complete  and  irrevocable  de<lication  of  the 
lands  thereon  shown  and  delineated  as  public  highways. 
— Reed  v,  Birmingham,  92  Ala.  339;  Webb  v.  Demopolis, 
95  Ala.  116.  Where  land  is  described  as  bounded  by  a 
road,  it  goes  to  the  center  of  the  road  but  subject  to  the 
public  easement. — Evans  v.  Savannah  d-  W.  Ry,,  90  Ala. 
54.  By  virtue  of  the  statute  in  force  the  court  properly 
permitted  the  case  to  proceed  in  the  name  of  the  city  of 
Birmingham. — §  1159,  Code  1907.  A  public  highway 
established  by  prescription  or  adverse  user  can  only  be 
abandoned  in  the  method  prescribed  by  the  statute. — 
§  5771,  Code  1907. 

SAYRE,  J. — Originally  the  bill  in  this  case  was  filed 
by  the  city  of  Elyton  against  appellant,  and  sought  a  de- 
cree requiring  appellant  to  remove  certain  obstructions 
alleged  to  have  been  maintained  by  him  in  a  public 
street  of  the  complaining  municipality  known  as  the 
"Georgia  Road."  Some  objections  to  the  bill  were  dis- 
posed of  in  Rudolph  v.  Elyton,  161  Ala.  525,  50  South. 
80.    Pending  a  final  decree  the  city  of  Elyton  became  a 
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part  of  the  city  of  Birmingham,  after  which  the  city  of 
Birmingham  moved  the  court  to  allow  the  cause  to  pro- 
ceed in  its  name.  It  was  so  ordered,  and  appellant  as- 
signs the  ruling  for  error.  Ordinarily,  if  the  entire  in- 
terest of  a  sole  complainant  passes  into  another  by  as- 
signment or  otherwise,  the  benefit  of  the  proceeding, 
when  the  assignee  claims  by  a  title  that  may  be  litigat- 
ed, must  be  sought  by  an  original  bill  in  the  nature  of  a 
supplemental  bill  or  bill  of  revivor. — Sims'  Chan.  Pr. 
§  617.  But  the  Municipal  Code  Law  provided  different- 
ly for  cases  of  the  kind  here  shown.  Dealing  with  the 
subject  of  the  annexation  and  merger  of  contiguous  mu- 
nicipalities, the  Code  provides  that :  "All  suits  pending 
in  any  court  on  behalf  of  any  city  or  town  so  absorbed, 
or  whose  government  is  extinguished,  may  be  prosecuted 
or  defended  in  the  name  of  the  city  or  town  whose  boun- 
dary lines  shall  be  so  altered  or  rearranged." — Code, 
§  1159. 

This  provision  contemplates  the  uninterrupetd  prose- 
cution of  pending  suits,  and  justified,  required,  the 
course  adopted  by  the  chancery  court. 

For  more  than  50  years  the  Georgia  Road  has  been 
used  by  the  public  as  a  highway.  We  have  no  record  of 
how  or  by  whom  or  what  authority  it  was  originally  laid 
out,  but  it  may  be  inferred  that  it  was  located  with  a 
view  to  its  practical  coincidence  with  the  township  and 
section  line.  Whether  it  was  intended  to  lie  on  both 
sides  of  that  line,  or  wholly  to  the  north  of  it,  is  uncer- 
tain, and,  in  our  view  of  the  case,  immaterial,  though 
the  parties  seem  to  attach  some  importance  to  the  fact. 
That  there  has  been  such  a  road  during  this  period  is 
not  denied.  The  difference  between  the  parties  relates^ 
to  its  northern  boundary  line.  Prior  to  1907,  when  it 
was  incorporated  into  the  city  of  Elyton,  this  road  wa» 
worked  and  kept  in  repair  by  the  county  authorities. 
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but,  like  many  roads  through  rural  districts,  it  was  of 
irregular  width  and  at  places  its  boundary  lines  were 
illy  defined.  As  some  of  the  witnesses  state  the  facts, 
the  land  along  the  road  in  that  neighborhood  was  not 
very  valuable,  and  was  indiscriminately  used  by  the 
public  for  convenience  in  passing  and  traveling,  and  no 
particular  lines  or  limits  were  made  except  where  it  was 
cultivated.  This  much,  however,  is  certain,  that  defend- 
ant's property  right  is  limited  on  the  south  by  the  north- 
<?rn  boundary  of  the  road,  wherever  that  of  right  must  be 
located,  and  that  for  many  years  prior  to  1889  a  line  be- 
tween the  road  and  the  property  now  owned  by  defend- 
ant was  quite  distinctly  located  and  defined  as  being  at 
the  place  w^here  it  has  been  located  by  the  chancellor's 
de<ree  in  this  cause.  As  now  defined  by  fences  and  other 
sstrnctnres  erected  by  property  owners  on  either  side, 
and  as  it  has  been  used  by  the  public  since  1889,  this 
road  is  more  than  30  feet  wide,  and  is  now  substantially 
as  it  was  when  incorporated  into  the  city  of  Elyton. 

Complainant  (appellee)  contends,  as  for  one  main- 
tainable aspect  of  its  case,  that  the  evidence  tending  to 
«how  a  long-continued  adverse  user  by  the  public  prior 
to  1 889  is  sufficient  to  establish  as  of  that  period  an  orig- 
inal dedication  or  prescriptive  right  in  the  public  to  a 
road  with  its  northern  limit  at  the  point  in  question  as 
it  was  then  used  and  defined.  This  may  be  so,  but,  con- 
sidering the  facts  already  stated  in  connection  with  ev- 
idence to  which  we  shall  presently  come,  we  prefer  to 
place  our  conclusion  upon  a  more  specific  act  of  dedica- 
tion and  its  acceptance  by  the  public. 

In  1885  Margaret  Walker  owned  the  land  to  the  north 
of  the  township  or  section  line  along  which  the  Georgia 
Road  ran.  April  24,  1889,  she  conveyed  to  Elgin  M. 
Thweatt  land  described  as  follows :  "Commencing  at  a 
point  en  the  south  side  of  2nd  avenue  north  one  hundred 
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seventy-five  (175)  feet  southwardly  from  the  southwest 
corner  of  the  intersection  of  7th  street  and  2nd  avenue 
north,  thence  southwardly  and  parallel  with  7th  street 
to  the  north  side  of  the  Georgia  Road,  thence  westward- 
ly  along  the  north  side  of  said  Georgia  Road  to  where 
the  south  side  of  2nd  avenue,  north,  intersects  with  the 
north  side  of  said  Georgia  Road,  thence  eastwardly 
along  the  south  side  of  2nd  avenue,  north,  to  the  point 
of  beginning.'' 

By  a  like  description  Thweatt  conveyed  to  J.  E.  Pau- 
ley May  11,  1901,  and  Pauley  to  defendant  January  19, 
1903.  It  is  thus  to  be  seen  that  defendant  and  his  prede- 
cessors in  title  mentioned  above  have  irrevocably  recog- 
nized the  Georgia  Road  as  a  public  highway,  and  the 
only  point  of  difficulty  lies  in  the  definite  location  of  the 
northern  limit  of  the  road  where  it  passes  below  or  in 
front  of  defendant's  property. 

In  1889,  and  for  many  years  before,  the  northern 
boundary  of  the  roadway  in  actual  use,  where  it  passed 
along  the  front  of  the  property  now  owned  by  defendant, 
and  where  also  it  approached  a  fork  in  the  road  a  little 
to  the  west,  veered  to  the  north,  away  from  the  township 
or  section  line,  and  was  apparently  defined  by  a  worm 
rail  fence  in  the  corners  of  which  trees  had  grown  to  con- 
siderable size.  Just  outside  of  this  fence,  i.  e.,  between 
the  fence  and  the  traveled  roadway,  there  was  a  declivi- 
ty of  two  or  three  feet,  where  the  roots  of  the  trees  had 
been  exposed  by  the  washing  and  wearing  away  of  the 
traveled  surface  of  the  road.  Ordinarily  passing  vehicles 
went  within  10  feet  of  the  trees,  unless  the  road  was 
muddy,  and  then  they  went  closer.  Thweatt,  during  the 
time  he  owned  the  property,  during  the  first  year  of  his 
ownership  probably,  built  the  fence  and  the  small  houses 
complainant  would  now  have  removed,  thus  extending 
his  inclosure  some  10  or  20  feet  to  the  south  of  the  line 
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marked  by  the  worm  fence  and  the  trees.  It  is  our  opin- 
ion that  in  so  doing  he  transgressed  the  limits  of  the 
property  right  he  had  acquired,  and  encroached  upon  a 
highway  that  had  been  dedicated  to  the  public  by  his 
immediate  predecessor  in  title. 

The  parties  have  agreed  that  defendant  is  "the  owner 
of  the  land  commonly  known  as  lots  6,  7,  and  8,  and  the 
W.  %  of  lot  5,  in  block  352,  according  to  the  map,  plan, 
and  survey  of  certain  land  situated  in  the  S.  E.  y^  of  the 
S.  W.  %  of  section  35,  township  17  south,  range  3  west, 
and  known  as  the  Margaret  Walker  addition  to  Birm- 
ingham, a  description  of  said  land  as  same  was  conveyed 
to  respondent  and  to  his  predecessors  in  title,  being  as 
follows,"  to  wit,  the  description  used  in  the  deeds  to 
Thweatt  and  his  successors.  This  agreement,  and  the 
description  by  which  the  property  in  question  has  passed 
from  Margaret  Walker  down  to  defendant,  make  it  en- 
tirely clear  that  defendant  holds  a  title  which  depends 
for  proof  upon  a  map,  plan,  and  survey  of  that  part  of 
S.  E.  14  ^^  S.  W.  14  ^f  section  35  in  which  his  property 
lies,  showing  the  Georgia  Road  and  other  streets  and 
avenues.  In  1891  such  a  map  and  plat  was  made,  ac- 
knowledged, and  adopted  by  Margaret  Walker,  and  re- 
corded in  the  office  of  the  judge  of  probate.  With  and 
as  a  part  of  this  map  was  recorded  a  certificate  as  fol- 
lows :  "I  hereby  certify  that  the  accompanying  map  is  a 
correct  and  true  plat  and  map  according  to  a  resurvey 
and  a  measurement  made  by  me  during  the  month  of 
November,  1886,  of  the  property  of  Miss  Margaret 
Walker  as  it  was  then  laid  oflf,  many  of  the  lots  having 
been  sold  according  to  said  plan,  as  herein  on  said  plat 
described,  said  survey  being  a  subdivision  into  lots, 
streets,  avenues,  alleys  and  blocks  as  appear  from  said 
names  of  streets  and  avenues  and  measurings  of  same 
appearing  thereon.  Given  under  my  hand  this  May  6, 
1891.    Jas.  C.  Long,  Civil  Engineer." 
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In  1902,  a  similar  map,  known  as  the  School  Map  of 
Margaret  Walker's  addition  to  Birmingham,  was  made, 
adopted,  and  recorded  by  R.  H.  Hagood,  administrator 
of  Margaret  Walker,  then  deceased.  These  maps  or 
plats,  in  and  of  themselves,  did  not  circumscribe  defend- 
ant's property  by  their  implied  dedication  of  the  public 
streets  and  highways  thereby  shown,  because  Thweatt, 
who  stood  in  the  chain  of  title  between  Margaret  Walker 
and  defendant,  had  purchased  before  their  recordation. 
However,  they  showed  the  Georgia  Road,  and  that  road, 
as  it  is  there  laid  out,  along  with  Second  avenue  and 
Seventh  street,  incloses  a  triangular  space  like  unto  the 
space  inclosed  by  these  ways  as  they  now  appear  on  the 
ground.  The  map  of  1889,  drawn  to  a  larger  scale  than 
the  map  of  1891,  shows  a  subdivision  of  the  said  trian- 
gular space  into  lots  numbered  5,  6,  7,  and  8,  among  oth- 
ers, these  lots  running  through  the  space  and  fronting 
on  both  Second  avenue  and  the  Georgia  Road.  At  that 
point  also  the  northern  limit  of  the  Georgia  Road  shows 
on  both  these  maps  the  same  divergence  from  the  town- 
ship or  section  line  as  the  worm  fence  with  its  growth  of 
trees  and  its  attingent  and  parallel  declivity  down  to 
the  traveled  road,  to  which  we  have  above  referred.  Ev- 
idently it  was  the  intention  of  the  owner  of  the  property 
and  the  makers  of  these  maps  to  recognize  and  perpetu- 
ate the  Georgia  Road  as  it  was  then  and  for  many  years 
had  been  marked  and  located  by  use  on  the  surface  of 
the  ground,  and  evidently  defendant  and  his  predeces- 
sors back  to  Margaret  Walker  had  purchased  with  refer- 
ence to  some  such  map,  or  with  reference  to  the  Georgia 
Road,  Second  avenue  and  Seventh  street  as  these  ways 
were  at  the  time  marked  and  located  upon  the  surface 
of  the  ground  by  monuments  or  indications  of  property 
lines  and  boundaries,  most  likely  with  reference  to  both. 

We  have  said  that  these  maps  in  and  of  themselves 
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did  not  bind  Thweatt  or  defendant  by  the  dedication  of 
the  Georgia  Road  shown  thereon.  But  the  certificatea 
written  upon  the  map  and  plat  of  1891  indicate  the  fact 
that  it  was  prepared  and  recorded  in  pursuance  of  sec- 
tion 6  of  the  act  approved  February  26,  1889  (Acts 
1888-89,  p.  53),  section  3904  of  the  Code  of  1896,  section 
6033  of  the  Code  of  1907.  This  law  provides  that  in  cases 
where  lands  have  been  divided  into  lots  prior  to  the  26th 
day  of  February,  1889,  and  the  map  or  plat  thereof  lost 
or  mislaid,  and  a  part  or  all  of  the  lots  indicated  therein 
have  been  sold,  the  owner  thereof  may  cause  a  new  sur- 
vey to  be  made  and  a  plat  or  inap  to  be  made  therefrom, 
or  reproduce  the  one  lost,  from  survey  already  made,  as 
required  by  section  2899  of  the  Code,  certified,  acknowl- 
edged, and  recorded  as  therein  required,  and  which  shall 
have  the  same  effect  in  all  respects  as  plats  or  maps  re- 
corded under  that  section.  The  last-named  section  re- 
quires that  a  plat  or  map  shall  be  made  of  lands  divided 
into  town  lots.  Section  3900  requires  that  such  plats  or 
maps  shall  be  signed  by  the  owner,  acknowledged,  and 
recorded,  together  with  the  certificate  of  the  surveyor 
and  of  acknowledgment,  after  which  they  may  be  used 
in  evidence  to  the  same  extent  and  with  like  effect  as  in 
the  case  of  deeds.  Section  3901  provides  that  the  ac- 
knowledgment and  recording  shall  be  held  to  operate  as  a 
conveyance  in  fee  simple  of  such  portions  of  the  prem- 
ises as  are  intended  for  streets,  alleyways,  avenues,  or 
other  public  use,  and  the  same  shall  be  held  in  trust  for 
the  uses  and  purposes  indicated.  The  entire  purpose 
and  scheme  of  the  statute  discloses  a  clear  implication 
that  the  provisions  of  sections  3900  and  3901  shall  apply 
in  the  case  of  a  new  survey  or  the  reproduction  of  a  lost 
plat  or  map. 

The  act  of  1888-89  was  in  fact  a  curative  statute,  and 
provided,  among  other  things,  a  retrospective  rule  of  evi- 
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dence.  The  legislative  competency  to  enact  it,  or  the 
propriety  of  its  invocation  in  this  case,  cannot  be  denied. 
— Brannan  v.  Henry ,175  Ala.  454,  57  South.  967.  But 
the  leading  purpose  of  the  act  was  to  prevent  the  sales 
of  land  lots  described  by  reference  to  maps  or  plats  un-' 
less  such  maps  or  plats  have  been  recorded.  As  to  that, 
it  had,  of  coures,  no  retroactive  effect.  Before  the  act 
the  law  was  that  an  owner  who  made  a  plat  or  map  of 
land  on  which  spaces  were  left  indicating  roads  or 
streets,  and  sold  lots  with  reference  thereto,  made  his 
dedication  of  such  spaces  to  the  public  conclusive,  and 
left  the  streets  or  roads  to  be  opened  by  the  proj)er  local 
authorities  at  such  time  as  the  public  interest  in  their 
judgment  might  require. — Western  Ry,  Co,  v.  Alabama 
Grand  Trunk  R,  R.  Co,,  96  Ala.  272, 11  South.  483, 17  L. 
R.  A.  474;  Elliott  on  Roads  &  Streets,  §  129.  Such  is 
also  the  law  at  this  time,  even  though  the  map  by  which 
lots  are  sold  is  not  recorded. — Thomas  v.  Cowin,  147 
Ala.  478,  39  South.  898. 

We  are  satisfied  that  the  maps  of  1891  and  1902  are 
substantial  reproductions  of  the  map  of  1885,  and  the 
evidence  of  these  maps  and  the  coincidence  of  the  loca- 
tion of  the  northern  boundary  of  the  Georgia  Road  as 
there  shown  with  the  actual  location  of  the  traveled  road 
for  many  years  before  is  ample  to  establish  the  fact  that 
there  was,  prior  to  Thweatt's  purchase,  a  dedication  by 
Margaret  Walker  of  the  Georgia  Road  as  shown  by  the 
maps,  which  became  at  that  moment,  or  earlier,  if  there 
were  earlier  sales,  irrevocable  and  indefectible  save  by 
legislative  authority. — Wehh  v.  Demopolis,  95  Ala.  116, 
13  South.  289,  21  L.  R.  A.  62 ;  Reed  v.  Birmingham,  92 
Ala.  339,  9  South.  161 ;  Alabama  Grand  Trunk  R,  R.  Co. 
t?.  Western  Ry.  Co.,  supra. 

The  evidence  shows  that  during  the  period  from  1891 
to  the  incorporation  of  Ely  ton  in  1907,  the  county  au- 
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thorities  macadamized,  worked,  and  cared  for  the  Geor- 
gia Road  as  it  was  then  and  is  now  defined  by  the  inclos- 
ure  of  defendant  and  other  attingent  owners.  In  con- 
nection with  this  fact  defendant  cites  Oliver  v.  Ijoftin,  4 
Ala.  240,  in  support  of  the  proposition  that  there  was 
an  authoritative  location  and  confirmation  of  the  road 
within  the  limits  so  defined,  and  the  fact  that  the  road 
way  as  thus  defined  exceeds  30  feet  in  width  is  supposed 
to  add  force  to  this  argument. 

Since  1852  30  feet  has  been  laid  down  by  the  statute 
as  the  width  of  a  public  road  of  the  first  class.  Roads  of 
the  second  and  third  classes  are  not  so  wide. — Code,  § 
5768.  But  there  has  never  been  any  inhibition  against 
roads  of  a  greater  width,  and  "the  continuous  course  of 
decision  from  an  early  day  has  been  that  the  court  of 
county  commissioners  in  reference  to  the  establishment 
and  change  of  public  roads,  exercises  a  quasi  legislative 
authority,  which  other  tribunals  will  not  assume  to  re- 
vise or  control,  unless  its  action  is  productive  of  injury 
to,  or  interference  with,  the  rights  of  property  of  indi- 
viduals.'^— Commissioners'  Court  v.  Heame,  59  Ala.  371. 
Such  is  now  in  effect  the  declaration  of  the  statute. — 
Code,  §  5765.  Official  action  in  reference  to  the  location 
or  change  of  public  roads  should  be  shown  by  the  proper 
record  of  the  commissioners'  court.  There  is  no  record 
of  any  action  by  the  court  at  any  time  in  respect  of  the 
location  or  change  of  the  road  in  question.  The  parol 
proof  goes  only  to  show  that  subsequent  to  the  time  of 
Thweatt's  encroachment,  the  county  authorities  suffer- 
ed the  encroaching  structures  to  remain  undisturbed, 
and  cared  for  the  road  as  thus  defined  until  its  incorpor- 
ation into  the  city  of  Elyton. 

Considering  whether  prescription  or  the  statute  of 
limitation  should  run  against  the  rights  of  the  public  in 
rural  roads,  it  is  said,  in  Elliott  on  Roads  and  Streets, 
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that :  "There  can,  in  principle,  be  no  distinction  be- 
tween county  roads  and  city  streets,  for  in  both  cases  the 
highways  are  held  by  the  local  organizations  as  govern- 
mental agencies.  The  truth  is  that  the  ownership  of  all 
highways,  as  highways,  is  in  the  state,  and  it  is  a  depart- 
ure from  principle  to  apply  the  statute  of  limitations  to 
highways,  no  matter  what  governmental  corporation 
may  have  immediate  control  of  them.  In  the  local  con- 
trol of  the  highways  we  find  the  state  acting  through  its 
agents,  but  never  parting  with  the  ultimate  control  nor 
with  the  proprietary  right." — ^Volume  2,  p.  769,  note; 
Idem,  §  488. 

The  rule  of  this  court  in  regard  to  urban  streets  is 
stated  in  Webb  v.  Demopolis,  and  Reed  v.  Birmingham, 
supra,  and  other  cases  that  might  be  cited.  We  think 
the  same  rule  should  obtain  in  case  of  rural  roads. 

It  follows  from  what  has  been  said  that  there  was 
nothing  in  the  statute  classifying  public  rural  roads,  nor 
in  the  indulgence  of  the  encroachment  by  Thweatt  and 
his  successors,  to  estop  the  county  authorities  at  any 
time  previous  to  the  incorporation  of  the  city  of  Elyton 
to  re-establish  the  public  right  to  the  use  of  the  road  as 
it  had  been  long  defined  by  actual  use  prior  to  Thweatt's 
deed,  which,  on  the  other  hand,  estopped  him  and  his 
successors  to  deny  that  right  in  the  road  as  then  used 
and  defined. 

In  McCain  v.  State,  62  Ala.  138,  where  the  corporate 
authorities  of  the  town  of  Anniston  were  indicted  for 
failing  to  keep  in  repair  a  certain  road  through  terri- 
tory which  had  been  taken  into  town,  it  was  said:  "A 
town,  created  and  incorporated  as  this  was,  out  of  rural 
territory,  having,  perchance,  its  public  roads  adapted  to 
its  wants  and  convenience  as  a  rural  community,  cannot 
be  bound  by  any  principle  of  law  to  adopt  and  keep  up, 
as  a  public  street,  every  public  road  or  highway  that 
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may  have  been  in  use  before  the  change.  Nor  could  a 
property  holder,  by  dedicating  a  portion  of  his  soil  to  the 
public  as  a  street,  compel  the  corporate  authorities, 
against  their  consent,  to  adopt  it  and  keep  it  up  as  a 
street,  when  the  convenience  of  the  public,  or  the  growth 
and  expansion  of  the  town,  did  not  call  for  such  new 
street." 

Defendant  places  some  reliance  upon  the  case  We 
are  unable  to  see  that  it  helps  the  defendant,  for  here  the 
municipal  authorities,  so  far  from  failing  to  discharge 
their  public  duty  in  the  premises,  are  by  this  bill  avert- 
ing the  public  right  and  insisting  upon  a  restoration  of 
the  original  boundaries  of  the  Georgia  Road  as  shown  by 
its  long  use,  and  the  plat  of  1885,  with  reference  to 
which,  as  the  evidence  goes  to  show,  the  defendant  and 
his  predecessors  purchased. 

^^Roads  and  streets  are  frequently  laid  out  or  dedicated 
with  reference  to  future  requirements,  as  well  as  with 
reference  to  the  existing  condition  of  things,  and  it  is  not 
just  to  assume  that  because  all  of  the  way  is  not  used  by 
the  public  or  by  the  abutter  it  has  been  abandoned.'- — 
2  Elliott,  §  1175. 

"Until  the  time  arrives  when  any  street  or  part  of  a 
street  is  required  for  actual  public  use,  and  when  the 
public  authorities  may  be  properly  called  upon  to  open 
it  for  the  public  use,  no  mere  nonuser,  of  any  length  of 
time,  will  operate  as  an  abandonment  of  it,  and  all  per- 
sons in  possession  of  it  will  be  presumed,"  as  in  favor  of 
the  public,  whatever  may  be  the  rights  of  abutters,  "to 
hold  subject  to  the  paramount  right  of  the  public." — 
Reilly  v,  Racine,  51  Wis.  526,  8  N.  W.  417,  quoted  in  note 
to  section  1175,  supra. 

This  is  the  doctrine  of  our  cases. — Webb  t\  Demopo- 
lis,  and  Reed  v.  Birmingham,  supra. 

When  the  Georgia  Road  was  incorporated  into  the 
city  of  Elyton,  the  municipality  took  it  in  its  condition 
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in  fact  and  law  existing  at  the  time  of  its  inclusion,  as 
defendant  insists.  But  its  condition  and  location  in  law 
and  fact  were  determined,  not  by  the  encroachment  of 
defendant  and  his  predecessors  claiming  under  Mar- 
garet Walker,  but  by  the  long  prior  use  of  the  road  and 
the  muniments  under  which  they  held,  and  these,  as  we 
feel  constrained  to  hold,  concurred  in  locating  the  road 
or  street  in  question  as  it  was  located  by  the  chancel- 
lor's decree.  The  decree  must  hence  be  afifirmd. 
Aflfirmd. 

Andersn^  C.  J.,  and  McClellan  and  db  Oraffbnbibd^ 
JJ.,  concur. 


Harris  v.  Jones,  et  al. 

Bill  to  Redeem,  and  for  an  Accounting. 
(Decided  June  4,  1915.    65  South.  956.) 

1.  Insane  Persons;  Mortgage;  Validity. — A  mortgage  by  an  insane 
person  Is  absolutely  void,  and  passes  no  title  to  the  mortgagee. 

2.  Quieting  Title;  Mortgage  by  Insane  Persons;  Legal  Remedy. — 
A  mortgage  by  an  insane  person  being  absolutely  void,  a  bill  to  have 
the  same  removed  as  a  cloud  on  title,  is  without  equity  as  complainant 
has  an  adequate  remedy  at  law  by  ejectment 

3.  Mortgages;  In  Possession;  Accounting. — The  right  of  a  mortgagor 
to  hold  the  mortgagee  in  possession  to  an  accounting  for  rents  and 
profits  or  waste,  can  only  be  enforced  in  equity  although  the  rents 
are  alleged  to  have  been  sufficient  to  satisfy  the  mortgage  debt ;  the 
mortgagee  being  the  legal  owner  of  the  estate,  and  his  accountability 
for  rents,  etc.,  only  an  incident  to  the  right  to  redeem  in  equity. 

4.  Same;  Bill  to  Redeem. — The  bill  examined  and  held  not  to  be 
a  bill  to  set  aside  the  second  mortgage,  but  to  redeem  and  to  compel 
an  accounting  by  the  mortgagee  in  possession,  and  therefore,  not 
demurrable. 


Appbal  from  Coosa  Chancery  Court. 
Heard  before  Hon.  W.  W.  Whitbsidb. 
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Bill  by  T.  N.  Harris  against  E.  V.  Jones  and  others, 
to  redeem  from  mortgage  and  for  an  accounting  for 
rents  and  profits  against  the  mortgagee  in  possession. 
From  a  decree  sustaining  demurrers  and  dismissing  the 
bill,  complainant  appeals.    Reversed  and  remanded. 

H.  A.  Dickinson,  for  appellant.  The  bill  contained 
equity  and  the  court  erred  in  its  decree  sustaining  de- 
murrers and  dismissing  the  bill. — ^27  Cyc.  1839 ;  High  v. 
Hoffmen,  129  Ala.  359;  Field  v.  Clayton,  117  Ala.  538; 
American  F,  L.  if.  Co,  v.  Pollard,  132  Ala. 

Felix  L.  Smith,  for  appellee.  If  Mrs.  Harris  was  non 
compos  mentis  the  mortgage  was  absolutely  void,  and 
the  complainant  had  an  adequate  remedy  at  law. — WU- 
kerson  v.  Wilkersan,  129  Ala.  279;  Pattersan  v.  Simp- 
son, 147  Ala.  550. 

DB  QRAFFENRIED,  J.— This  is  a  bill  to  redeem  the 
lands  described  in  the  bill  from  a  mortgage  or  mortga- 
ges, and,  as  an  incident  to  this  main  purpose  of  the  bill, 
the  complainant  prays  that  respondents,  who  are  in 
possession  of  the  land,  be  required  to  account  to  the 
complainant  for  the  rents,  incomes,  and  profits  which 
they  have  received,  or  by  the  exercise  of  reasonable  care 
and  diligence  might  have  received,  from  the  land  since 
they  became  possessed  of  it,  and  also  for  waste  which, 
the  bill  alleges,  has  been  committed  by  the  respondents 
upon  the  said  land. 

The  rules  which  fix  the  liability  of  a  mortgagee  in 
possession  to  account  to  the  mortgagor  for  rents,  in* 
comes,  and  profits  and  waste  are  fully  set  out  and  ex- 
plained by  this  court  in  the  case  of  American  Freehold 
Land  Mortgage  Co.  v.  Pollard,  132  Ala.  155,  32  South. 
630,  and  need  not  be  here  repeated. 


Digitized  by  VjOOQ iC 


188]  OF  ALABAMA.  636 

[Harris  v.  Jones,  et  al.] 

2.  It  appears  from  the  allegations  of  this  bill  that 
Mary  W.  Harris,  on  September  25,  1897,  executed  and 
delivered  to  E.  V.  Jones,  one  of  the  respondents  to  the 
bill,  upon  the  lands  described  in  the  bill,  a  mortgage  to 
secure  the  payment  of  a  note  for  f  100  due  October  1, 
1901.  It  further  appears  that  said  E.  V.  Jones  trans- 
ferred and  assigned  unto  Julius  Jones,  the  other  re- 
spondent to  the  bill,  a  half  interest  in  said  note  and 
mortgage.  The  bill  further  alleges  that  upon  the  execu- 
tion of  the  mortgage  the  said  E.  V.  Jones  assumed  pos- 
session of  the  said  lands,  and  that  since  that  time  up 
to  the  filing  of  the  bill  the  said  E.  V.  Jones  and  Julius 
Jones  have  been  in  possession  of  the  land,  using  the 
same,  collecting  the  rents  and  income  from  the  same, 
and  that  during  said  period  they  have  committed  divers 
acts  of  waste  upon  the  same.  The  bill  further  alleges 
that  subsequent  to  the  execution  of  the  above-mention-- 
ed  mortgage,  and  prior  to  May  1,  1901,  the  said  Mary 
W.  Harris  became  insa/ne,  and  that  while  she  was  thus 
insane,  and  for  that  reason  incapable  of  binding  her- 
self or  her  property  by  any  contract  or  conveyance,  the 
said  E.  V.  Jones  delivered  into  her  possession 
the  above  mortgage,  and  at  the  same  time  had  her, 
to  wit,  on  May  1,  1901,  execute  unto  him  another  mort- 
gage on  said  land  to  secure  a  note  for  f  200  due  October 
1,  1911.  The  bill  further  alleges  that  at  the  same  time, 
to  wit,  on  May  1, 1901,  the  said  E.  V.  Jones  had  the  said 
Mary  W.  Harris  to  execute  and  deliver  to  him  a  lease  of 
the  said  lands,  which  lease  by  its  terms  expired  on  De- 
cemher  SI,  1911. 

A  copy  of  this  lease  is  attached  to  the  bill,  and  in  the 
lease  it  is  recited  that,  in  consideration  of  "one  dollar 
paid  by  said  E.  V.  Jones  to  said  Mary  W.  Harris  on  this 
day,  the  said  Mary  W.  Harris  does  hereby  demise,  lease, 
and  farm  let,"  etc.,  the  lands  described  in  the  bill  for 
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a  period  of  ten  years  to  said  E.  V.  Jones,  the  lease  to 
terminate  on  December  31,  1911.  The  bill  further  al- 
leges that  between  the  execution  of  the  first  mortgage,  in 
1897,  and  October  14,  1911,  the  said  E.  V.  Jones  and 
Julius  Jones,  in  rents,  incomes,  and  profits  obtained 
from  said  lands,  received  largely  more  than  enough  to 
fully  pay  off  and  discharge  any  lawful  lien  which  they 
held  upon  said  property  by  virtue  of  either  one  of  the 
above  mortgages,  taxes  paid  by  them,  etc.,  but  that 
nevertheless  on  October  14,  1911,  the  said  E.  V.  Jones 
sold  the  said  lands  under  the  power  contained  in  said 
mortgage  to  secure  said  note  of  f200,  and  at  said  sale 
that  the  said  Julius  Jones  bid  the  said  lands  in,  and  that 
since  said  sale  the  said  E.  V.  Jones  and  Julius  Jones 
have  been  in  possession  of  the  said  lands,  using  the 
same,  and  collecting  the  rents,  etc.,  for  them. 

3.  The  bill  further  shows  that  the  said  Mary  W.  Har- 
ris shortly  after  she  executed  the  mortgage  securing 
the  f  100,  and  before  she  became  insane^  executed  her 
last  will.  By  this  will  she  devised  unto  complainant, 
her  son,  all  of  her  property,  and  made  him  the  executor 
of  the  will.  In  this  will  she  mentions  expressly  the  said 
mortgage  securing  the  note  for  f  100,  and  states  that 
her  said  son  had  agreed  to  pay  it  The  bill  shows  that 
the  said  Mary  W.  Harris  died  in  the  insane  asylum 
prior  to  the  filing  of  the  bill,  and  that  her  said  will  had 
been  formally  probated. 

The  complainant  files  this  bill  as  executor  and  as  de- 
visee.  In  the  bill  he  alleges  that  the  mortgage  securing 
the  $200  was  void  because  of  the  insanity  of  the  mortga- 
gor, and  alleges  that  the  sale  had  thereunder  was  "fraud- 
ulent and  void."  He  also  alleges  in  the  bill  that  the 
rents  and  profits  arising  from  the  lands  and  the  waste 
committed  by  the  respondents  while  in  possession  of  the 
land  amount  to  a  sum  in  excess  of  the  indebtedness  se- 
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€ured  by  the  mortgage  securing  the  note  for  f  100  and 
any  sum  which  the  said  E.  V.  Jones  and  Julius  Jones 
may  have  expended  for  taxes  or  otherwise  constituting 
a  charge  in  their  favor  upon  said  land.  The  bill  prays 
that  the  complainant  be  let  in  to  redeem  the  land^  asks 
for  an  accounting,  alleges  that  the  respondents  are, 
upon  a  proper  accounting,  indebted  to  the  estate  of  said 
Mary  W.  Harris;  and  in  the  bill  the  complainant  sub- 
mits himself  to  the  court  and  "offers  to  do  and  perform 
whatever  equity  may  deem  just  and  right." 

4.  The  bill,  as  already  stated,  shows  that  when  it  was 
filed  the  complainant  was  not  in  possession  of  the  land, 
but  that  the  respondents  were  in  the  actual  possession 
of  it.  The  chancellor,  proceeding  upon  the  theory  that 
the  mortgage  securing  the  f  200  and  the  lease  were  void 
because  of  the  vtisanity  of  Mary  W.  Harris  at  the  time 
of  their  execution,  dismissed  the  bill  for  want  of  equity. 
This  court  has  frequently  laid  down  the  proposition 
that  a  deed  executed  by  one  who  is  non  compos  mentis 
"is  absolutely  void,  and  passes  no  title  to  the  granted 
therein,"  and  that  a  bill  filed  for  the  purpose  of  having 
such  a  deed  declared  to  be  void  on  account  of  such  in- 
sanity of  the  grantor,  and  canceled  as  a  cloud  upon  the 
title,  which  shows  that  the  complainant  is  not  in  posses- 
sion of  the  land,  but  that  the  respondent  is  in  posses- 
sion, is  without  equity.  In  such  a  case  the  law  affords 
a  plain  and  adequate  remedy  through  its  action  of  eject- 
ment, and  there  exists  no  necessity  for  equitable  inter- 
position.— Wilkinson  v.  Wilkinson^  129  Ala.  279,  30 
South.  578;  Patterson  v.  Simpson,  147  Ala.  550,  41 
South.  842. 

5.  The  present  bill  was  not  filed  merely  to  have  a 
mortgage  and  lease  declared  to  be  void,  because  of  the 
insanity  of  their  maker  at  the  time  of  their  execution, 
and  to  have  them  canceled  as  a  cloud  upon  title.    In  this 
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bill  the  validity  of  the  first  mortgage — the  one  securing 
the  note  for  f  100 — is  recognized^  and  it  is  not  claimed  in 
the  bill  that  Mrs.  Harris  ever  made  any  payment  to  E. 
y.  Jones  and  Julius  Jones,  its  owners,  on  said  mortgage 
debt.  The  bill  shows  that  about  the  time  of  the  execu- 
tion of  that  mortgage  the  respondents  went  into  posses- 
sion of  the  lands,  and  that  they  have  been  in  possession 
of  them  ever  since.  The  complainant  claims  in  his  bill 
that  the  debt  secured  by  said  mortgage  and  all  other 
lawful  charges  which,  as  mortgagees  in  possession,  the 
respondents  have  upon  said  lands  have  been  paid  in  one 
way  only;  i.  e.,  by  the  rents,  incomes,  and  profits  re- 
ceived by  the  respondents  from  the  land,  and  through 
the  wasteful  acts  which  respondents  have  committed 
upon  the  land  to  its  damage,  etc.  The  bill  claims  that 
the  respondents,  upon  a  proper  accounting,  are  really 
indebted  to  complainant  as  the  executor  of  the  last  will 
of  Mrs.  Harris;  but  this  claimed  indebtedness  grows 
out  of  the  alleged  value  of  the  rents,  incomes,  and  profits 
which  have  come  into  the  hands  of  respondents  and  the 
amount  which,  upon  such  accounting,  should  be  allowed 
because  of  respondents  alleged  acts  of  waste.  In  other 
words,  this  bill  is  one  to  redeem^  and  the  party  who  has 
filed  it,  standing  as  he  does  as  executor  of  the  will,  and 
as  sole  devisee,  in  both  of  the  shoes  of  the  mortgagor, 
simply  prays  that  the  mortgagees  in  possession  shall  be 
made  to  account  to  him  for  the  rents  and  incomes  which 
they  have  received  from  the  land,  and  for  the  amount  of 
the  damages  which  he  has  suffered  through  their  acts 
of  waste. 

*^The  mortgagor's  right  to  hold  the  mortgagee  to  ac- 
count for  rents  and  profits  of  the  mortgaged  premises, 
or  for  waste  done  to  them,  must  be  enforced  in  equity, 
and  not  by  suit  at  law.  Though  the  rents  received  moAf 
he  sufficient  to  satisfy  the  debt  in  full,  the  only  remedy 
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of  the  mortgagor  is  by  a  bill  m  equity  for  an  account 
and  redemption.  He  is  not  chargeable  so  long  as  the 
premises  are  not  redeemed.  He  is  the  legal  oroner  of  the 
estate,  and  his  accotmtabiUty  for  rent  is  incident  only  to 
the  right  in  equity  to  redeem/^ — 2  Jones  on  Mortgages 
(6th  Ed.)  p.  83,  §  1116. 

6.  The  bill  in  this  case,  it  is  true,  alleges  that,  when 
the  mortgage  securing  the  ?200  note  was  executed,  the 
said  first  mortgage  was,  contemporaneously  with  such 
execution,  delivered  up  to  Mrs.  Harris ;  but  the  bill  al- 
leges that  at  that  time  Mrs.  Harris  ivas  insane.  The  de- 
livery of  the  first  mortgage  to  Mrs.  Harris,  while  she 
was  insane,  cannot  aid  the  respondents  in  their  efforts 
to  escape  accountability  for  the  rents,  incomes,  and  prof- 
its received  by  them  from  the  lands,  or  for  the  w^aste 
which  they  have,  since  the  execution  of  the  first  mort- 
gage, committed  upon  the  land.  The  complainant  does 
not,  as  already  stated,  claim  that  Mrs.  Harris  ever  paid 
the  respondents  a  single  dollar  on  the  f  100  mortgage. 
On  the  contrary  he  claims  that,  if  that  mortgage  has  in 
fact  been  paid,  the  payment  has  been  through  the  in- 
come, rents,  and  profits  received  by  the  respondents 
from  the  land,  and  through  acts  of  waste  which  they 
have  committed  upon  the  land.  This  allegation  of  the 
bill — the  question  as  to  whether  this  mortgage  has  in 
fact  thus  been  paid — can  only  be  determined  upon  a 
proper  accounting  in  a  court  of  equity. — 2  Jones  on 
Mortgages,  supra. 

7.  It  is  conceded,  of  course,  that  the  mortgage  se- 
curing the  $200  note,  the  ten-year  lease,  and  the  sale 
had  under  that  mortgage  are,  if  the  allegations  in  the 
bill  as  to  the  insanity  of  Mrs.  Harris  are  true,  null  and 
void.  If  Mrs.  Harris  was  insane  when  the  second  mort- 
gage and  the  lease  were  executed,  then  the  respondents 
can  claim  no  rights  through  them. 
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8.  There  is  nothing  in  the  contention  of  the  respond- 
ents that  the  complainant  is  not  entitled  to  maintain 
this  bill  both  in  his  capacity  as  executor  of  his  mother's 
will  and  also  as  the  sole  devisee  under  the  will.  As  ex- 
ecutor he  is  certainly  entitled  to  an  accounting — ^if  the 
allegations  of  the  bill  are  true — ^and  as  devisee  he  is  en- 
titled to  the  land  upon  its  redemption. — 2  Jones  on 
Mortgages  (6th  Ed.)  p.  65,  §  1098. 

9.  The  decree  of  the  court  below  is  not  in  accordance 
with  the  above  views.  The  decree  of  the  court  below  is 
therefore  reversed,  and  the  cause  remanded  to  the  court 
below  for  further  proceedings  in  accordance  with  this 
opinion. 

Reversed  and  remanded. 

Anderson,  C.  J.,  and  McClbllan  and  Sayrb,  JJ., 
concur. 


Harton  v.  Little,  et  al. 

Bill  to  Rescind  wrvd  Cancel  a  Deed. 

(Decided  May  21,  1914.     Rehearing  denied  June  18,  1914. 
65  South.  951.) 

1.  Equity;  Right  to  Relief;  Clean  Hands. — It  is  sufficient  to  estab- 
lish that  complainant  is  not  entitled  to  equitable  relief  because  he 
does  not  come  into  equity  with  clean  hands  if  it  appears  that  com- 
plainant has  been  guilty  of  unscrupulous  practice  or  overreaching,  or 
has  concealed  important  facts,  though  not  actually  fraudulent,  or 
has  been  guilty  of  trickery,  or  taking  undue  advantage  of  his  posi- 
tion, or  unconscientious  conduct. 

2.  Bame. — The  facts  examined  and  it  Is  held  that  although  in  the 
first  Instance  complainant  was  under  no  duty  to  disclose  his  option, 
yet  such  duty  devolved  upon  him  when  he  became  a  quasi  partner  of 
defendant  in  the  purchase,  and  not  having  performed  his  duty,  was 
not  entitled  to  equitable  relief  against  respondent  by  virtue  of  the 
maxim  that  "he  who  comes  Into  equity  must  come  with  clean  hands." 

Appeal  from  Jefferson  Chancery  Court. 
Heard  before  Hon.  A.  H.  Bbnners. 
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Bill  by  H.  M.  Harton  against  W.  M.  Little  and  others, 
to  rescind  and  cancel  a  deed  to  certain  bonds,  and  to 
have  a  deed  executed  to  complainant.  Decree  for  re- 
spondents and  complainants  appeal.    AfiGirmed. 

See,  also,  in  this  connection  Harton  v.  Little,  176  Ala 
267,  57  South.  851 ;  Harton  v.  Enslen,  176  Ala.  77,  57 
South.  723 ;  and  Empire  R.  Co.  v.  Harton,  176  Ala.  99, 
57  South.  763. 

S.  C.  M.  Amason,  for  appellant.  Counsel  adopt  prac- 
tically the  same  brief  as  in  the  cases  above  set  out. 

Forney  Johnston  and  Prank  S.  White  &  Sons,  for 
appellee.  Counsel  adopt  practically  the  same  brief  as 
in  the  cases  above  set  out. 

GARDNER,  J. — The  demurrers  to  the  bill  as  amend- 
ed, which  were  sustained  in  the  court  below,  seek  to  in- 
voke (among  others)  the  application  of  the  principles 
embraced  in  the  maxim,  "He  who  comes  into  equity 
must  come  with  clean  hands." 

In  discussing  the  maxim,  we  can  do  no  better  than 
take  a  few  excerpts  from  Mr.  Pomeroy's  excellent  work 
(1  Eq.  Jur.  §  397  et  seq.)  wherein  he  says :  "The  maxim 
is  sometimes  expressed  in  the  form.  He  that  hath  com- 
mitted iniquity  shall  not  have  equity.  Like  the  one  de- 
scribed in  the  preceding  section,  it  is  not,  in  its  ordinary 
operation  and  effect,  the  foundation  and  source  of  any 
equitable  estate  or  interest,  nor  of  any  distinctive  doc- 
trine of  the  equity  jurisprudence;  it  is  rather  a  univer- 
sal rule  guiding  and  regulating  the  action  of  equity 
courts  in  their  interposition  on  behalf  of  suitors  for  any 
and  every  purpose,  and  in  their  administration  of  any 
and  every  species  of  relief.  Resembling  the  former  max- 
im in  this  respect,  it  differs  from  that  principle  in  some 
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most  important  and  essential  features.  In  applying  the 
maxim,  ^He  who  seeks  equity  must  do  equity,'  as  a  gen- 
eral rule  regulating  the  action  of  courts,  it  is  necessarily 
assumed  that  different  equitable  rights  have  arisen  from 
the  same  subject-matter  or  transaction,  some  in  favor 
of  the  plaintiff,  and  some  of  the  defendant  ♦  ♦  ♦ 
The  maxim  does  not  assume  that  the  plaintiff  hds  done 
anything  unconscientious  or  inequitable.  ♦  ♦  •  On 
the  other  hand,  the  maxim,  now  under  consideration, 
^He  who  comes  into  equity  must  come  with  clean  hands,^ 
is  much  more  efficient  and  restrictive  in  its  operation. 
It  assumes  that  the  suitor  asking  the  aid  of  a  court  of 
equity  has  himself  been  guilty  of  conduct  in  violation 
of  the  fundamental  conceptions  of  equity  jurisprudence, 
and  therefore  refuses  him  all  recognition  and  relief  with 
reference  to  the  subject-matter  or  transaction  in  ques- 
tion. It  says  that  whenever  a  party  who,  as  actor,  seeks 
to  set  the  judicial  machinery  in  motion  and  obtain  some 
relief,  has  violated  conscience  or  good  faith,  or  other 
equitable  principle,  in  his  prior  conduct,  then  the  doors 
of  the  court  will  be  shut  against  him  in  limine;  the 
court  will  refuse  to  interfere  on  his  behalf,  to  acknowl- 
edge his  right,  or  to  award  him  any  remedy.  The  prin- 
ciple involved  in  this  maxim  is  merely  the  expression 
of  one  of  the  elementary  and  fundamental  conceptions  of 
equity  jurisprudence.  ♦  ♦  ♦  Whatever  may  be  the 
strictly  accurate  theory  concerning  the  nature  of  equit- 
able interference,  the  principle  was  established  from  the 
earliest  days  that,  while  the  court  of  chancery  could  in- 
terpose and  compel  a  defendant  to  comply  with  the  dic- 
tates of  conscience  and  good  faith  with  regard  to  mat- 
ters outside  of  the  strict  rules  of  the  law,  or  even  in  con- 
tradiction to  those  rules,  while  it  could  act  upon  the  con- 
science of  a  defendant  and  force  him  to  do  right  and 
justice,  it  would  never  thus  interfere  on  behalf  of  a 
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plaintiff  whose  own  conduct  in  connection  with  the  same 
matter  or  transaction  had  been  unconscientious  or  un- 
just, or  marked  by  a  want  of  good  faith,  or  had  violat- 
ed any  of  the  principles  of  equity  and  righteous  deal- 
ing which  it  is  the  purpose  of  the  jurisdiction  to  sus- 
tain. While  a  court  of  equity  endeavors  to  promote  and 
enforce  justice,  good  faith,  uprightness,  fairness,  and 
conscientiousness  on  the  part  of  the  parties,  who  occupy 
a  defensive  position  in  judicial  controversies,  it  no  less 
stringently  demands  the  same  from  the  litigant  parties 
who  come  before  it  as  plaintiffs  or  actors  in  such  contro- 
versies." 

The  author  then  in  the  following  section,  by  way  of 
illustration,  points  out  the  effect  of  the  above  maxim 
upon  cases  involving  specific  performance,  and  shows 
that,  although  a  contract  may  be  perfectly  valid  and 
binding  at  law,  and  may  be  of  a  class  which  brings  it 
within  the  equitable  jurisdiction,  because  the  legal  rem- 
edy is  inadequate,  yet  if  the  plaintiff's  conduct  in  ob- 
taining it,  or  in  acting  under  it,  has  been  unconscien- 
tious, inequitable,  or  characterized  by  bad  faith,  a  court 
of  equity  will  refuse  him  the  remedy. 

"By  virtue  of  this  principle,  a  specific  performance 
will  always  be  refused  when  the  plaintiff  has  obtained 
the  agreement  by  sharp  and  unscrupulous  practices,  by 
overreaching,  by  concealment  of  important  facts,  even 
though  not  actually  fraudulent,  by  trickery,  by  taking 
undue  advantage  of  his  position,  or  by  any  other  means 
which  are  unconscientious.  ♦  ♦  ♦  This  application 
of  the  principle,  better  perhaps  than  any  other,  illus- 
trates its  full  meaning  and  effect  for  it  is  assumed  that 
the  contract  is  not  illegal,  that  no  defense  could  be  set 
up  against  it  at  law,  and  even  that  it  possesses  no  feat- 
ures or  incidents  which  could  authorize  a  court  of  equity 
to  set  it  aside  and  cancel  it.     Specific  performance  is 
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refused  simply  because  the  plaintiff  does  not  come  into 
court  with  clean  hands." 

As  is  shown  in  the  recent  case  of  Baird  v.  Howisorir, 
154  Ala.  366,  45  South.  670,  this  maxim  includes  within 
its  operation  several  others,  frequently  acted  upon  in 
courts  of  equity,  among  them  being  the  following:  No 
action  arises  out  of  fraud  or  deceit;  a  right  cannot  arise 
to  any  one  out  of  his  own  wrong.  When  both  parties 
are  equally  in  the  wrong  the  defendant  holds  the  stron- 
ger ground;  and,  as  there  quoted:  "The  fundamental 
reason  upon  which  each  of  these  maxims  seems  to  rest 
is  that  a  party  does  not  come  into  court  with  clean 
hands  to  whose  cause  either  of  these  maxims  may  be 
justly  applied." 

In  Glover,  Adm^r,  v.  Walker,  107  Ala.  540,  18  South. 
251,  quoting  the  case  of  Willia/ms  v.  Higgins,  69  Ala. 
523,  we  find  the  following :  "Truth  and  fair  dealing  are 
rules  of  universal  obligation.  If  men,  in  consummation 
of  frauds,  employ  instruments,  binding  and  conclusive 
in  their  legal  operation  and  effect,  it  is  sound  reason, 
good  policy,  sheer  justice,  to  leave  them  where  they 
have  placed  themselves,  bound  as  they  have  bound  them- 
selves, without  ajssistance  from  the  courts  to  unloose 
them,  when  it  becomes  their  interest  to  be  unloosed,  en- 
couraging them  and  others  to  commit  similar  fraud." 

It  is  also  made  clear  by  the  authorities  that  the  prin- 
ciple is  not  invoked  out  of  any  regard  or  concern  for 
the  adverse  party,  but  more  in  reproof  to  the  plaintiff, 
and  by  way  of  punishment  for  the  wrong  and  condem- 
nation thereof  by  the  court.  This  is  better  expressed  in 
quotation  found  in  Baird  v.  Howisortr,  supra,  as  follows : 
"The  principle  or  policy  of  the  law,  therefore,  is  to  re- 
ject the  suit  of  and  reprove  the  plaintiff  for  his  wrong 
— not  to  reward  the  defendant.  The  plaintiff  must  be 
punished,  even  though  it  may  be  at  the  expense  of  allow- 
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ing  the  defendant,  an  equally  guilty  party,  to  obtain 
most  unjust  and  unfair  advantage  for  himself." 

And  in  Olober  v.  Walker,  supra,  it  is  said:  "It  is 
held  that,  where  the  purpose  of  a  grantor  in  the  execu- 
tion of  a  conveyance,  absolute  in  form,  is  to  place  his 
property  beyond  the  reach  of  creditors,  to  be  held  in 
trust  for  his  own  benefit,  neither  he  nor  his  heirs  can 
enforce  the  trust;  not  that  such  a  conveyance  gives  the 
grantee  an  honest  right  to  hold,  but,  because  of  the 
vicious  intent  (italics  ours)  of  the  grantor,  he  forfeits 
all  right  to  enforce  the  trust.*' 

It  but  remains  to  apply  the  principles  above  stated 
to  the  case  in  hand.  We  make  no  effort  to  here  state  all 
the  material  averments  of  the  bill,  but  only  call  atten- 
tion to  a  few  which  seem  of  most  importance. 

The  complainant  alleges  that  in  January,  1900,  he 
obtained  an  option  on  150  acres  oX  land  located  near 
Woodlawn,  and  which  is  now  a  part  of  the  city  of  Bir- 
mingham, Ala.,  for  purchase  price  of  ?25  per  acre;  that 
soon  thereafter  he  was  introduced  to  one  W.  M.  Little 
either  by  James  F.  Johnston  or  R.  D.  Johnston;  that 
Little  informed  him  of  his  desire  to  invest  in  real  es- 
tate, whereupon  complainant  told  him  of  the  said  land, 
but  did  not  tell  him  he  had  an  option  thereon,  and  offer- 
ed to  sell  Little  same  at  $50  per  acre ;  that  he  took  Lit- 
tle to  see  the  land  and  said  Little  stated  he  did  not  want 
to  go  in  debt  and  had  only  enough  money  to  pay  for 
one-half  of  it  at  the  purchase  price  of  $50  per  acre ;  that 
Little  left  Birmingham  that  day  for  North  Carolina. 

It  is  further  averred  that  complainant  then  proposed 
to  said  Little  that  they  go  and  see  R.  D.  Johnston,  and, 
if  said  Johnston  would  take  a  one-half  interest  in  said 
land  with  him,  then  he  (complainant)  would  do  so;  that 
they  saw  said  R.  D.  Johnston,  who  declined  to  purchase 
one-half  interest  with  Little;  but  that  he   (Johnston) 
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said,  if  complainant  would  purchase  the  one-half  in- 
terest in  it  with  Little,  that  he  would  lend  complainant 
J500  to  pay  on  the  one-half  interest,  provided  complain- 
ant would  have  the  title  to  the  one-half  interest  con- 
veyed to  him  (R.  D.  Johnston)  as  security  for  the  loan. 

It  is  then  alleged  that  W.  M.  Little  and  R.  D.  John- 
ston then  agreed  that  complainant  and  Little  should 
purchase  the  land,  one-half  interest  each,  and  that  it 
should  be  conveyed  by  deed  to  James  F.  Johnston,  as 
trustee,  for  complainant  and  said  Little.  It  appears 
that  the  conveyance  was  made  accordingly;  that  Little 
paid  his  $500  and  subsequently  paid  the  balance  in  cash, 
and  that  his  payments  paid  in  full  for  the  land  as  the 
real  purchase  price  to  the  owners  was  only  $25  per  acre. 
Pursuant,  however,  to  the  understanding  and  agreement 
of  the  parties,  R.  D.  Johnston  gave  complainant  a  check 
for  $500,  which  is  ajleged  was  a  loan ;  but  complainant 
did  not  use  the  check  in  making  the  purchase,  and  did 
not  return  it  to  R.  D.  Johnston,  "leaving  it  among  pa- 
pers m  reference  to  the  purchase  of  said  tract  of  land." 

It  thus  appears  that  at  the  beginning  of  the  negotia- 
tions complainant  was  to  sell  and  at  their  conclusion  he 
was  (so  far  as  Little  knew  or  understood)  a  copurchaser 
with  Little  of  said  lands.  Little  had  declined  to  buy  as 
proposed  by  complainant ;  but  he  consented  to  buy  toith 
complainant,  each  acquiring  a  one-half  interest..  He 
knew  nothing  of  the  option.  The  check  from  Johnston 
to  complainant  appears  to  have  been  for  the  express  pur- 
pose of  deceiving  Little,  which  check,  it  is  alleged,  was 
"left  among  the  papers,"  neither  used  nor  returned. 

It  is  insisted  that  complainant  was  under  no  duty  to 
disclose  the  fact  of  his  option  and  the  price.  If  it  be 
conceded  that  he  was  under  no  such  duty  in  the  begin- 
ning of  the  negotiations,  we  do  not  think  it  helps  com- 
plainant's case  materially.    When  the  whole  matter  was 
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concluded,  complainant  was  a  copurchaser  with  Little. 
The  latter  so  understood,  and  all  that  was  done  appears 
to  have  been  with  intent  of  keeping  Little  in  the  dark 
as  to  the  true  situation,  and  to  deceive  and  mislead  him. 

For  a  court  of  equity  to  deny  relief  for  misconduct 
on  the  part  of  complainant,  it  is  not  essential  that  the 
fraud  or  deceit  be  such  as  would  be  a  defense  to  an  ac- 
tion at  law,  or  even  that  it  should  be  such  as  would  re- 
quire a  court  of  equity  to  cancel  the  contract,  as  ap- 
pears from  quotation  herein  quoted  from  section  400, 
Pom.  Eq.  Jur.  vol.  1. 

If  he  has  nevertheless  been  guilty  of  unscrupulous 
practices,  or  overreaching,  or  has  concealed  important 
facts,  even  though  not  actually  fraudulent,  or  been 
guilty  of  trickery,  or  taking  undue  advantage  of  his  po 
sition,  or  other  unconscientious  conduct,  then  a  court 
of  equity  may  deny  relief,  although  such  may  not  con- 
stitute a  defense  at  law. 

The  bill  as  much  as  confesses  a  willful  premeditated 
deceit  practiced  on  Little,  whereby  complainant,  a  co- 
purchaser  with  Little,  procures  the  latter  to  pay  the  full 
purchase  price.  As  copurchasers  they  occupied  a  posi- 
tion akin  to  a  quasi  partnership,  and,  whether  complain- 
ant, in  the  beginning,  was  under  any  duty  to  disclose 
the  true  situation  or  not,  clearly  when,  the  latter  rela- 
tionship was  formed,  he  was  not  in  a  position  to  perpe- 
trate upon  him  a  positive  deceit.  To  grant  the  relief 
here  sought  would  be  to  strike  down  the  maxim,  "No 
right  of  action  arises  out  of  fraud  or  deceit,"  and  that 
other  that  "a  right  cannot  arise  to  any  one  out  of  his 
own  wrong."  To  so  grant  relief  would  be,  at  least  by 
implication,  to  approve  the  conduct  of  the  complainant, 
and  this  a  court  of  equity  cannot  do.  Speaking  to 
that  maxim,  the  Ohio  Supreme  Court,  in  case  of  Kin- 
ner  v.  Lake  Shore  £  M.  8.  Ry.  Co.,  69  Ohio  St.  339,  69 
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N.  E.  614,  says :  "It  denies  all  relief  to  a  suitor,  how- 
ever well  founded  his  claim  to  equitable  relief  may  other- 
wise be,  if,  in  granting  the  relief  which  he  seeks,  the 
court  would  be  required,  hy  implication  even,  to  affirm 
the  validity  of  an  unlawful  agreement,  or  give  its  ap- 
proval to  inequitahle  conduct  on  his  part."  (Italics 
ours.) 

Whether  such  deceit  be  sufficient  to  avoid  a  contract 
either  at  law  or  in  equity  is  immateriaL  The  evil  mo- 
tive, the  trickery,  the  overreaching,  the  inequitable  and 
unconscientious  conduct  are  sufficient  to  preclude  com- 
plainant from  relief.  It  may  be  that  some  advanced 
ideas  of  a  progressive  age  might  condone  such  practices 
as  "shrewd  business" ;  but  a  court  of  equity  is  a  court  of 
conscience,  demanding  of  those  who  seek  relief  at  its 
hands  just  and  equitable  conduct,  and  recognizing  truth 
and  fair  dealing  as  a  rule  of  universal  obligation,  and 
whenever  one  has  violated  conscience  or  good  faith  and 
seeks  its  aid,  then  its  doors  are  shut  against  him.  It 
demands  that  "he  who  comes  into  equity  must  come  with 
clean  hands." 

It  has  been  held  by  this  court,  in  Baird  v.  Hotcisotv, 
supra,  that  where  a  party  resorts  to  equity  to  enforce  a 
right  growing  out  of  a  contract  fraudulent  and  void,  as 
to  which  the  parties  are  in  pari  delicto,  the  court  will 
deny  the  relief  when  the  fraud  is  discovered  from  the 
evidence,  whether  specially  pleaded  or  not. 

Nor  have  we  stated  all  of  the  inequitable  conduct  of 
complainant  as  shown  by  the  bill.  It  is  shown  that 
R.  D.  Johnston  proposed  to  complanant  (this  about 
two  years  after  the  purchase)  that  James  P.  Johnston 
convey  a  one-half  interest  in  the  land  to  Little  and  a 
one-half  interest  in  the  land  to  his  wife,  Lizzie  John- 
ston ;  each  deed  reciting  consideration  of  ?4,000.  This 
was  done  November  19,  1901.    Thereupon  R.  D.  John- 
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ston  proposed  to  complainant  that  said  Lizzie  Johnston 
execute  a  deed  to  one-half  interest  in  said  land  to  com- 
plainant, and  that  complainant  then  executed  a  mort- 
gage on  same  to  Lizzie  Johnston,  purporting  to  be  se- 
curity for  the  purchase  price  of  said  one-half  interest, 
in  order  to  enable  him  (R.  D.  Johnston)  to  borrow  some 
money  to  pay  debts  he  owed.  Complainant  consented 
thereto.  The  deed  was  made  to  Lula  Harton,  wife  of 
complainant,  and  recited  consideration  of  $5,000.  The 
mortgage  was  then  executed  by  Lula  Harton  and  com- 
plainant, reciting  a  consideration  of  $3,000.  This  mort- 
gage afterwards  fell  into  the  hands  of  one  Qilmore,  was 
foreclosed,  etc.,  and  some  of  defendants  seem  to  have 
acquired  the  title  it  purports  to  convey. 

It  thus  appears  that  by  consent  and  acquiescence  of 
complainant  the  title  was  placed  in  his  wife,  and  that 
he  joined  his  wife  in  a  mortgage  reciting  a  consideration 
of  $3,000,  which  was  fictitious  and  false,  and  this  for 
the  purpose  of  enabling  Johnston  to  borrow  money  on 
the  strength  of  the  same.  Again  the  evil  intent,  the 
fraudulent  design,  its  present.  But  we  do  not  think  a 
further  discussion  necessary  or  profitable. 

Complainant  seeks  the  aid  of  a  court  of  equity,  and  if, 
by  his  conduct  as  herein  shown,  he  has  placed  himself 
outside  the  pale  of  truth  and  fair  dealing  in  regard  to 
this  transaction,  then  it  must  be  admitted  that  it  is 
sound  reason,  good  policy,  and  sheer  justice  to  leave  him 
where  he  has  placed  himself,  '^bound  as  he  has  bound 
himself,  without  assistance  from  the  courts  to  unloose 
him.^' 

We  are  not  unmindful  that  the  general  principles  of 
law  herein  stated  have  their  limitations.  They  are  noted 
and  commented  upon  in  Phillips  v.  Bradford,  147  Ala. 
346,  41  South.  657,  and  in  section  403,  Pom.  Eq.  Jur. 
vol.  1.     One  of  such  limitations  to  the  general  rule  is 
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where  the  parties  are  not  in  pari  delicto,  as  where  a 
stronger  mind  takes  advantage  of  a  weaker,  etc. 

We  are  unable,  however,  to  find  in  the  record  any 
room  for  application  of  any  of  these  limitations.  While 
the  bill  does  show  a  confinement  of  complainant  in  the 
asylum  for  the  insane,  yet  this  did  not  occur  until  Jan- 
uary, 1905,  long  after  the  above-stated  transaction ;  and 
the  bill  further  shows  that  he  had  never  been  afflicted 
with  any  mental  disease,  nor  had  there  even  been  a  taint 
of  insanity  in  any  of  his  ancestors  or  relatives.  It  would 
therefore  appear  from  the  bill  that  at  the  time  of  the 
transactions  herein  referred  to  complainant  was  in  the 
vigor  of  physical  and  mental  strength. 

We  are  of  the  opinion  that  the  demurrers  to  the  bill 
as  amended  were  properly  sustained,  and  the  decree  of 
the  chancellor  is  affirmed. 

Affirmed. 

Anderson^  C.  J.,  and  Mayfibld  and  Someevillb,  JJ., 
concur. 


Ex  Parte  Colvert. 

Ma/ndamVrS. 

(Decided  May  12,  1914.    Rehearing  denied  June  24,  1914. 
65  South.  964.) 

1.  Equity;  Trial  hy  Jury, — In  his  discretion,  the  Chancellor  may 
submit  to  a  jury  controverted  issues  of  fact,  and  may  empanel  the 
jury  himself  or  certify  the  questions  to  a  law  court  for  trial  by 
Jury. 

2.  Same;  Review;  Jurisdiction  of  Equity. — ^Where  the  Chancellor 
certifies  to  a  law  court  questions  for  trial  by  jury,  a  party  ag- 
grieved by  the  verdict  must  have  the  particulars  wherein  he  sup- 
poses himself  injured  on  the  trial  In  the  law  court  certified  by  tiie 
presiding  judge  thereof  to  the  chancery  court,  and  make  such  certifi- 
cate or  certified  exceptions  the  basis  of  a  motion  for  relief  before 
the  Chancellor. 
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3.  Same;  New  Trial. — ^Where  the  Chancellor  directs  the  trial  of  the 
issues  of  fact  by  the  jury  he  must  set  aside  the  verdict  and  order 
a  new  trial;  but  the  application  for  new  trial  must  be  made  to  him. 

4.  Same;  Issues. — Where  a  court  of  chancery  directs  a  suit  at  law 
the  court  of  law  has  power  to  render  judgment  and  settle  all  issues 
involved  in  the  case,  but  this  rule  does  not  apply  where  only  an 
issue  is  sent  by  the  court  of  chancery  to  a  law  court  for  trial. 

5.  Wills;  Contest;  Trial  by  Jury.— Where  the  validity  of  a  will  is 
contested  under  section  6207,  Code  1907,  the  Chancellor  must,  on 
seasonable  demand,  by  either  party,  as  a  matter  of  right  submit 
issues  of  fact  to  a  jury  as  required  by  section  6209,  Code  1907,  and 
the  jury  may  be  empaneled  by  him,  or  he  may  direct  the  issues  to 
a  court  of  law  for  trial  by  jury. 

6.  Same. — Where  a  jury  was  regularly  demanded  in  a  suit  to 
contest  the  validity  of  the  will,  and  the  Chancellor  directed  a  trial 
of  the  Issues  by  a  jury  in  the  court  of  law,  the  chancery  court  may 
award  a  new  trial  upon  application  properly  made  to  it. 

7.  Same. — Where  the  issue  devisavit  vel  non  is  tried  by  a  jury 
and  the  verdict  is  made  the  basis  of  a  final  decree  of  the  chancery 
court,  on  an  appeal  from  such  decree,  the  court  will  consider  any 
exceptions  properly  reserved  by  bill  of  exceptions  during  the  trial 
by  jury. 

8.  Appeal  and  Error;  Questions  Reviewable. — ^An  order  of  the 
Chancellor  setting  aside  the  verdict  of  the  jury  on  Issues  submitted, 
demanded  by  a  party  to  the  proceedings  and  ordering  a  new  trial, 
will  not  support  an  appeal. 

9.  Same. — The  right  to  appeal  from  orders  granting  or  refusing  a 
new  trial  in  civil  cases  is  wholly  statutory. 

Original  petition  in  Supreme  Court. 

Petition  by  Mary  O'Rourke  Colvert  to  compel  the 
chancery  court  of  Jefferson  county  to  vacate  an  order 
setting  aside  the  verdict  of  a  jury  rendered  in  a  will 
contest.    Writ  denied  and  petition  dismissed. 

Gaston  &  Pettus^  for  appellant.  The  complainant  is 
entitled  to  some  relief,  and  if  the  order  of  the  court  is 
not  a  final  decree  which  will  support  an  appeal,  then 
she  is  entitled  to  the  alternate  writ  of  mandamus. — 
Bridgeport  I.  Co.  v.  Bridgeport  L.  Co.,  104  Ala.  276. 
Mandamus  is  the  proper  remedy. — Broyles  v.  Maddox, 
43  Ala.  357 ;  Ex  parte  Jones,  55  South.  491.  The  verdict 
of  the  jury  is  not  binding  upon  the  chancellor. — Mat- 
thews V.  Fomiss,  91  Ala.  612.    The  proper  practice  in  a 
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case  of  this  character  is  found  in  §  3201,  Code  1907, 
elaborated  by  Judge  Stone  in  Adams  v.  Munter^  74  Ala. 
338.  The  jury  trial  in  this  case  was  ordered  under  § 
6207  and  6209,  Code  1907,  as  a  matter  of  right  upon 
the  issue  of  devistavit  vel  non. — Hill  v.  Barge,  12  Ala. 
693;  Adams  v.  Hunter,  supra;  Rice  v.  Tobias,  83  Ala. 
348. 

John  T.  Glover^  for  appellee.  The  application  for  a 
new  trial  must  be  made  to  the  court  in  which  the  case 
was  tried,  and  in  the  circumstances  of  this  case  must 
be  made  to  the  chancery  court  and  not  to  the  law  court. 
—16  bye.  426;  29  Cyc.  922;  101  U.  S.  247;  Alexander  v. 
Alexander,  5  Ala.  517. 

DB  GRAFFENRIED,  J.— This  is  an  original  applica- 
tion to  this  court  for  a  writ  of  mandamus  addressed  to 
the  chancery  court  of  Jefferson  county  ordering  said 
court  to  vacate  an  order  of  said  court  setting  aside  the 
verdict  of  a  jury. 

The  facts,  in  short,  are  the  following:  An  instru- 
ment, purporting  to  be  the  last  will  and  testament  of 
W.  R.  O'Rourke  was  duly  probated  in  the  probate  court 
of  Jefferson  county,  Ala.  Within  a  year  after  that  pe- 
riod a  bill  of  complaint  was,  under  the  provisions  of 
section  6207  of  the  Code  of  1907,  filed  in  the  chancery- 
court  of  Jefferson  county  to  contest  the  validity  of  the 
will.  When  the  bill  was  filed  a  trial  of  the  issue  devisa- 
vit  vel  non  by  a  jury  was  regularly  demanded.  The 
chancery  court  made  an  order  that  this  issue  should  be 
tried  by  a  jury  in  a  court  of  law,  which  was  done.  The 
jury  which  tried  the  issue  in  the  law  court  returned  a 
verdict  invalidating  the  will.  During  the  progress  of 
the  trial  in  the  law  court  the  respondents  to  the  bill  re- 
served a  bill  of  exceptions  wherein  they  set  forth  the 
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particulars  in  which  they  felt  themselves  injured  by  the 
rulings  had  upon  that  trial.  This  bill  of  exceptions  was 
filed  in  the  chancery  court,  and  was  made  the  basis,  by 
the  respondents,  of  a  motion  filed  in  the  chancery  court 
to  award  them  a  new  trial.  The  chancellor  granted  the 
motion  for  a  new  trial,  and  this  proceeding  is  had  for 
the  purpose  of  requiring  the  chancellor  to  vacate  the 
order  granting  the  new  trial  and  to  render  a  decree  fol- 
lowing the  verdict  invalidating  the  will.  The  sole  ques- 
tion, then,  is:  Did  the  chancellor  have  the  power  to 
set  aside  the  verdict  and  order  another  trial  of  the  issue 
devisavit  vel  non  by  a  jury?  This  question  has  never 
been  determined  by  this  court,  and  is  not  free  from  dif- 
ficulty. 

1.  It  is,  of  course,  a  familiar  proposition  that  on 
doubtful  or  controverted  issues  of  fact  the  chancellor, 
without  regard  to  any  of  our  statutes,  may,  in  his  dis- 
cretion, call  for  the  verdict  of  a  jury.  In  such  case  he 
may  himself  impanel  the  jury  or  he  may  certify  the  ques- 
tions about  which  there  is  doubt  or  confiict  to  a  law 
court  to  be  tried  by  a  jury. — Adams  v.  Munter  d  Bro., 
14.  Ala.  338. 

In  all  such  cases,  undoubtedly,  the  proper  practice  is 
for  the  aggrieved  party  to  have  the  particular  wherein 
he  supposes  himself  injured  on  the  trial  in  the  law  court 
certified  by  the  presiding  judge  of  such  law  court  to  the 
chancery  court  and  to  make  "that  certificate,  or  the  cer- 
tified exceptions,  the  basis  of  a  motion  for  relief  before 
the  chancellor." — Ada/ms  v.  Munter  d  Bro.,  supra. 

In  such  a  case  the  chancellor  certainly  has  the  power 
to  set  aside  the  verdict  of  the  jury  and  to  order  a  new 
trial  of  the  issues. — Ada/ms  v.  Munter  d  Bro.,  supra. 

If  either  party  is  dissatisfied  with  the  verdict,  an  ap- 
plication should  be  made  for  a  new  trial,  "not  to  the 
court  in  which  the  issue  is  tried,  but  the  court  of  chan- 
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eery  in  which  the  cause  is  pending." — Alexander  v,  Alex- 
ander, 5  Ala.  517. 

2.  When  the  validity  of  a  will  is  contested  in  chan- 
cery under  the  provisions  of  section  6207  of  the  Code 
of  1907,  then,  under  the  construction  which  this  court 
has  placed  upon  section  6209  of  said  Code,  a  trial  by 
jury,  upon  seasonable  demand  of  either  of  the  parties  for 
a  trial  of  the  issue  devisavit  vel  non  by  a  jury,  be- 
comes a  matter  of  right. — Mathews  v.  Fomiss,  91  Ala. 
157,  8  South.  661 ;  McCutchen  v.  Loggia,  109  Ala.  457, 
19  South.  810. 

In  such  a  case  the  chancellor,  as  in  all  other  cases  in 
which  he  submits  an  issue  of  fact  to  the  determination 
of  a  jury,  may  impanel  a  jury  and  have  the  issue  deter- 
mined in  his  own  court,  or  he  may  direct  the  issue  to 
be  tried  by  a  jury  in  a  court  of  law. — Code,  1907,  §  6209. 

It  would  seem,  therefore,  that  the  same  rules  of  proce- 
dure must  govern  every  case  in  which  the  trial  by  jury 
is  had  of  doubtful  or  controverted  issues  of  fact  arising 
in  a  suit  in  chancery  regardless  of  the  question  as  to 
whether  the  chancellor  has  a  discretion  as  to  ordering  a 
jury  trial  or  whether  he  is  without  discretion  in  so  order- 
ing it.  Our  statutes  on  the  subject  now  under  consider- 
ation were  adopted  in  the  light  of  the  above  rules  of 
chancery  governing  the  trial  by  jury  of  disputed  and 
doubtful  issues  of  fact,  and  in  the  light  of  those  rules 
those  statutes  must  be  construed.  In  so  far  as  the  law 
court  in  which,  under  the  direction  of  the  chancery 
court,  the  issue  devisavit  vel  non  is  tried  is  concerned, 
we  find  nothing  in  any  of  our  statutes  which  confers 
upon  it  any  power  whatever  as  to  granting  of  a  new 
trial,  nor  do  we  find  that  any  of  our  statutes  have  con- 
ferred upon  a  law  court  trying  such  an  issue  any  more 
authority  or  power  over  a  verdict  rendered  upon  such 
an  issue  than  it  possesses  over  any  other  verdict  render- 
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ed  by  one  of  its  juries  upon  any  other  question  of  dis- 
puted fact  certified  to  it  for  trial  by  a  court  of  chan- 
cery. "If  either  party  is  dissatisfied  with  the  verdict  an 
application  [for  a  new  trial]  should  be  made,  not  to  the 
court  in  which  the  issue  is  tried,  but  to  the  court  of 
chancery  in  which  the  cause  is  pending,"  was  a  general 
rule  governing  all  jury  trials  of  issue  of  fact  in  chancery 
cases  long  before  any  of  our  statutes  on  the  subject  now 
under  consideration  were  enacted,  and  we  see  no  way 
of  escaping  the  proposition  that,  in  the  instant  case, 
the  application  for  a  new  trial  was  properly  made  to  the 
chancery  court,  and  that  it  is  certainly  within  the  power 
of  the  chancery  court  to  award  new  trial  in  such  cases. 
— Alexander  v.  Alexander ,  supra,  and  cases  therein 
cited. 

3.  In  the  present  case  the  order  of  the  chancellor  set- 
ting aside  the  verdict  and  ordering  a  new  trial  was  an 
interlocutory  order,  and  his  action  in  the  premises  cer- 
tainly at  this  stage  of  the  proceedings  presents  nothing 
to  us  for  review.  When  a  final  decree  is  rendered  in 
the  cause  the  bill  of  exceptions  upon  which  the  chan- 
cellor awarded  the  new  trial  will  form  a  part  of  the 
record,  and,  if  an  appeal  is  then  taken  from  such  final 
decree,  the  question  will  then  be  presented  to  this  court 
as  to  whether  this  court  has  jurisdiction  to  review  the 
ruling  of  the  chancellor  in  that  regard. — Alexwnder  v. 
Alexander,  supra. 

It  does  not  follow  that  one  who  is  entitled  to  a  trial 
by  jury  as  a  matter  of  right  is  entitled  to  appeal  from 
an  order  setting  aside  the  verdict  of  a  jury  in  his  favor* 
— Selby  Iron  Co,  v,  Cdbh  &  Lewis,  55  Ala.  636. 

The  appeals  which  are  entertained  by  this  court  from 
orders  granting  or  refusing  to  grant  new  trials  in  civil 
cases  in  actions  at  law  are  of  statutory  creation. — John- 
son  V.  State,  87  Ala.  39,  6  South.  400. 
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Of  coure,  when  the  issue  devisavit  vel  nan  is  tried  by 
a  jury  and  the  verdict  of  the  jury  is  made  the  basis  of  a 
final  decree  of  the  chancery  court,  then  this  court,  upon 
appeal  from  such  decree,  will  consider  any  exceptions 
which  were  properly  reserved  by  bill  of  exceptions  dur- 
ing the  trial  of  the  issue  by  the  jury. — Mathews  v.  For- 
nisSy  supra;  McGutchen  v.  hoggins,  supra. 

4.  A  simple  illustration  will,  we  think,  make  plain 
the  integrity  of  the  above  conclusions :  Suppose,  when 
the  bill  in  the  instant  case  was  filed,  no  demand  for  a 
trial  of  the  issue  devisavit  vel  non  had  been,  within  the 
time  prescribed  by  law,  made  by  either  party.  In  that 
event,  while  a  trial  by  jury  of  the  issue  devisavit  vel  non 
would  not  have  been  a  matter  of  right  in  either  party, 
nevertheless  the  chancellor,  by  virtue  of  the  power  in- 
herent in  the  chancery  court,  could  have  ordered  a  trial 
by  jury  of  this  very  issue  a/nd  in  the  identical  court  in 
which  it  was,  in  fact,  tried.  In  that  event  beyond  doubt 
the  chancellor  and  the  chancellor  only,  would  have  pos- 
sessed the  power  to  set  aside  the  verdict  and  order  a 
new  trial. — Alexander  v.  Alexander,  supra;  Adams  v. 
'  Munter  d  Bro.,  supra.  Certainly  the  mere  fact  that  the 
jury  trial,  because  it  was  seasonably  demanded,  rested 
in  the  party  demanding  it  as  matter  of  right,  instead  of 
in  the  discretion  of  the  chancellor,  cannot  alter  the  pro- 
cedure necessary  to  a  proper  and  legal  ascertainment  by 
a  jury  of  the  issue.  Under  the  system  of  -English  juris- 
prudence the  right  to  set  aside  the  verdict  of  a  jury  in 
all  civil  matters  has  always  resided  somewhere.  The 
power  to  set  aside  the  verdict  of  a  jury  called  upon  to 
try  a  controverted  and  doubtful  issue  of  fact  certified 
by  a  chancellor  to  a  law  court  for  trial  never  did  re- 
side in  the  judge  of  the  law  court,  but  always  resided 
in  the  chancellor  before  whom  the  cause  was  pending. — 
Alexander  v.  Alexander,  supra. 
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Our  statutes,  as  already  stated,  give  our  law  judge  no 
more  authority  over  the  verdict  of  a  jury  trying  the  is- 
sue "devisavit  vel  non"  when  certified  by  a  chancellor 
for  trial  by  a  jury  than  over  the  verdict  of  a  jury  which 
may  try  any  other  controverted  and  doubtful  issue  of 
fact  properly  certified  by  a  chancellor  for  trial,  and  the 
conclusion  seems  to  be  irresistible  that  the  chancellor, 
and  the  chancellor  only,  may,  when  the  question  is 
brought  properly  before  him,  set  aside  the  verdict  of  a 
jury  which  has  upon  his  certification  to  a  law  court 
tried  the  issue  devisavit  vel  non,  whether  that  jury  trial 
was  or  was  not  a  matter  of  right  in  the  parties  to  the 
cause. — Alexander  v.  Alexander^  supra;  Daniells,  Chan- 
cery Practice  (6th  Am.  Ed.)  pp.  1120-1135. 

5.  It  sometimes  happens  that  a  court  of  chancery  di- 
rects a  suit  at  law,  as  for  instance  an  action  of  eject- 
ment, to  be  brought  and  tried.  In  such  a  case  the  court 
of  law  has  power  to  render  judgment  and  thus  settle  all 
the  issues  involved  in  the  case  so  brought.  In  such  a 
case  the  court  of  law  is  the  proper  forum  to  pass  upou 
the  question  as  to  whether  the  verdict  of  the  jury  shall 
or  shall  not  be  set  aside.  This  is  never  true,  however, 
where  an  issue — as  in  this  case — is  sent  to  a  law  court 
for  trial. — Daniells,  Chancery  Practice  (6th  Am.  Ed.) 
p.  1135,  n.  10. 

6.  it  follows  from  what  we  have  above  said  that,  in 
our  opinion,  the  petitioner  is  not  entitled  to  the  writ  of 
mandamus  prayed  for,  and  the  petition  is  dimissed. 

Mandamus  denied,  and  petition  dismissed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre  JJ  . 
concur. 


42—188  . 
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Kyser  v.  Hertzler. 

Bill  to  Abate  Private  Nuisance. 

(Decided  June  11,  1914.    C5  South.  967.) 

1.  Nuisance;  Private;  What  Constitutes. — Although  a  private  stable 
per  Ee  Is  uot  a  nuisance,  it  may  lecoine  so  by  reason  of  the  manner 
in  which  it  is  constructed,  kept  or  UFed,  or  by  reason  of  the  locatioD 
being  improper  or  necessarily  injurious  to  a  neighbor. 

2.  Same. — A  private  stable  emittlni?  offensive  odors.  located  about 
thirty  feet  frcm  the  front  of  plaintiff's  residence,  is  a  private  nuis- 
ance which  etiuity  will  alate. 

3.  Same;  Ahatemcnt  and  Jurisidiction. — Section  718,  Code  1007,  con- 
fers a  concurrent  and  cumulative,  1  ut  not  an  adequate  remedy,  and 
does  not  affect  the  original  jurisdiction  of  equity  to  abate  nuisance. 

4.  Evidence:  Judicial  Knoicledfje. — The  courts  will  not  take  judi- 
cial notice  that  the  offersive  odors  emitted  from  a  .stalle  contain 
ammonia,  and  are  "supposed  to  be  more  of  less  healthful." 

5.  In  function:  Tcmporanf ;  Dissolutfon. — T'rder  section  43^13.  Code 
1907,  the  rule  is  modified,  and  an  Injunction  will  not  Ve  dissolved 
necessarily  merely  because  the  answer  denies  the  material  averments 
of  the  I  ill. 

0.  Same. — The  fact  that  a  nuisance  was  dissolved  In  obedience  to 
a  temporary  injurctlon  should  not  le  considered  on  a  motion  to  dis- 
solve such  injunction. 

Appeal  from  Madison  Law  and  Equity  Court. 

Heard  before  Hon.  J.  H.  Ballentine. 

Bill  by  Frank  Hertzler  against  J.  A.  Kyser  to  enjoin 
the  maintenance  of  a  private  nuisance.  From  an  order 
overruling  the  motion  to  dissolve  a  temporary  injunc- 
tion, respondents  appeals.    Affirmed. 

Betts  &  BETTS.and  Lanier  &  Pride,  for  appellant. 
The  bill  was  without  equity  and  the  injunction  was  im- 
properly issue<l. — St.  James  Church  v.  Arrington,  36 
Ala.  548.  Attention  is  called  to  the  health  officer's  affi- 
davit, and  to  the  case  of  Gallagher  v.  Floury,  57  AtL 
672.    The  temporary  injunction  should  be  dissolved  on 
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the  sworn  denials  of  the  answer. — Turner  v.  Stevens, 
106  Ala.  548;  22  Cye.  40.  An  injunction  will  not  be 
maintained  when  it  is  manifest  that  it  is  usless,  and  the 
grounds  on  which  it  is  granted  no  longer  exist. — Steiner 
V.  Scholze,  105  Ala.  087 ;  10  A.  &  E.  FJnc.  of  Law,  786. 
An  adequate  remedy  at  law  exists  before  a  quasi  judi- 
cial tribunal.— §  718,  Code  1907,  as  amended  Acts  1911, 
p.  118;  22  Cyc.  776. 

Z.  I.  Drake  and  C.  P.  Grimmett,  for  appellee.  No 
brief  reached  the  reporter. 

GARDNER,  J.— The  bill  in  this  case  was  filed  by  the 
appellee  against  the  appellant  to  abate  a  private  nui- 
sance. Temporary  injunction  having  issued  in  accord- 
ance with  the  prayer  of  the  bill,  motion  was  made  to 
dissolve  the  same,  which  was  overruled  by  the  chancel- 
lor (the  judge  of  the  law  and  equity  court),  and,  from 
this  decree,  the  appeal  is  taken. 

The  bill  alleges  that  the  respondent  has  under  his  con- 
trol and  management,  and  does  maintain  a  stable  in 
Madison,  Ala.,  where  he  keeps  horses,  and  that  the  stable 
is  in  unsanitary  condition,  offensive,  and  prejudicial  to 
the  health  of  complainant's  family.  We  quote  the  re- 
maining portion  of  the  second  paragraph  of  the  bill  as 
follows :  "That  said  stable  or  barn  is  in  close  proxim- 
ity to  complainant's  residence,  and  that  the  odor  arising 
from  said  barn  or  stable  is  so  offensive  that  complainant 
is  deprived  of  the  proper  use  of  the  free  enjoyment  of 
his  home;  that  the  said  stable  or  barn  is  within  about 
30  feet  of  complainant's  front  porch,  and  the  odor  aris- 
ing from  said  stable  or  bam  is  such  that  your  complain- 
ant is  deprived  of  the  use  of  the  free  enjoyment  of  his 
front  porch  and  sitting  room,  and  that  many  times  your 
complainant  is  compelled  to  close  the  windows  next  to 
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said  stable  in  order  that  the  fumes  arising  from  said 
stable  may  be  kept  from  entering  your  complainant's 
house." 

The  third  paragraph  alleges  that  the  said  premises  aa 
maintained  by  respondent  have  been  condemned  by  Dr. 
T.  E.  Dryer,  health  officer  of  the  town  of  Madison,  as  a 
nuisance,  and  that  his  acts  therein  have  been  approved 
by  the  Madison  county  board  of  health. 
.  The  answer  denies  the  material  averments  of  the  bill, 
except  as  to  the  location  of  the  said  stable  with  refer- 
ence to  complainant's  dwelling.  Respondent  also  avers 
that  the  stable  had  been  there  for  20  years,  and  has  been 
used  practically  continuously  for  such  period  of  time, 
and  was  there  w^hen  complainant's  house  was  built ;  that 
the  use  of  the  stable  is  a  great  convenience  to  respondent 
as  he  is  a  practicing  physician,  etc. 

The  stable  was  maintained  by  the  respondent  upon 
rented  premises. 

Affidavits  \vere  introduced  on  the  hearing  of  the  mo- 
tion by  both  parties.  We  need  not  here  consider  these 
separately.  To  each  we  have  given  careful  considera- 
tion. The  following  portion  of  the  affidavit  of  complain- 
ant we  find  to  be  practically  without  contradiction :  *I 
own  a  home  in  which  I  now  live  with  my  family  in  Mad- 
ison, Ala.,  and  is  the  house  referred  to  in  my  original 
bill  of  complaint,  and  I  have  lived  in  said  house  for 
more  than  eight  years,  and  that  the  barn  complained 
of  in  said  original  bill  is  situated  about  30  feet,  a  little 
southeast  of  the  front  of  my  dwelling,  and  the  end  of 
said  barn  in  which  horses  have  been  kept  is  next  to  my 
house,  and  has  been  used  for  such  purposes  since  early 
spring  of  this  year." 

The  house  of  complainant  faces  south,  and  this  stable, 
it  is  stated,  is  almost  in  front  of  the  dwelling,  being  a 
little  east  of  south  thereof. 


Digitized  by  VjOOQ iC 


188]  OF  ALABAMA.  CCl 

[Kyser  v.  Hertzler.] 

Affidavits  offered  by  complainant  tend  to  show  there 
have  been  no  horses  kept  in  the  bam  during  the  sum- 
mer  months  during  the  last  eight  years,  while  those  of- 
fered for  respondent  tend  to  show  that  hoi-ses  have  been 
kept  in  the  barn  during  this  time,  yet  they  are  not  spe- 
cific in  denial  of  those  of  complainant,  averring  that 
horses  were  not  kept  there  during  the  warm  season  of 
the  year,  nor  as  to  the  number  of  horses  so  kept  there, 
and  for  what  continuous  length  of  time. 

Affidavits  for  complainant  tend  to  show  that  the  odor 
from  the  stable  was  of  such  an  offensive  nature  that  he 
was  to  a  great  extent  deprived  of  the  use  of  his  front 
porch,  and  was  frequently  compelled  to  close  also  the 
windows  of  the  sitting  room  of  his  house.  It  is  further 
shown  that  complaijiant  procured  the  use  of  another 
stable  for  respondent,  without  charge,  but  that  such 
was  not  availed  of  by  the  latter. 

It  is  recognized  as  the  rule  that  a  private  stable  is  not 
per  se  a  nuisance. — St.  James  Church  v.  Arrington,  36 
Ala.  546,  76  Am.  Dec.  332 ;  29  Cyc.  1181.  It  is  also  well 
understood,  however,  that:  It  may  "become  a  nuisance 
by  reason  of  the  manner  in  which  it  is  constructed,  kept, 
or  used,  or  by  reason  of  the  location  being  improper  or 
necessarily  injurious  to  a  neighbor." — 29  Cyc.  1182,  and 
authorities  there  cited. 

"The  law  may  be  regarded  as  settled  that  where  a 
business,  although  lawful  in  itself,  becomes  obnoxious 
to  neighboring  dwellings  and  renders  their  enjoyment 
uncomfortable  whether  by  smoke,  cinders,  noise,  offen- 
sive odors,  noxious  gases,  or  otherwise  the  carrying  on 
of  such  business  is  a  nuisance  which  equity  will  restrain. 
Nor  is  it  necessary  that  the  nuisance  be  injurious  to 
health  to  warrant  the  interference.'' — 1  High  on  Inj.  § 
772. 
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In  Grady  v.  Wolsner,  46  Ala  .381,  7  Am.  Rep.  593, 
it  was  said :  *- Anything  constructed  on  a  person's  prem- 
ises which,  of  itself,  or  by  its  intended  use,  directly  in- 
juries a  neighbor  in  the  proper  use  and  enjoyment  of  his 
property  is  a  nuisance." 

The  following  from  Wood  on  Nuisances  (volume  2, 
§  597)  is  also  in  point:  "Not  only  may  a  livery  stable 
become  a  nuisance  by  improper  location  and  offensive 
or  annoying  results,  but  it  is  held  that  any  private  stable 
or  barn  may  be  so  located  with  reference  to  the  dwell- 
ings or  places  of  business  of  others,  and  be  so  improp- 
erly kept  and  conducted,  as  to  become  an  actionable 
nuisance.  Even  in  the  ordinary  use  of  property,  in  its 
use  for  purposes  that  are  regarded  as  incident  there- 
to, a  person  is  bound  to  prevent  such  use  from  becom- 
ing a  nuisance  to  others  if  possible.  A  man  has  no  right 
to  erect  a  barn  for  the  keeping  of  horses  and  cattle  so 
near  to  his  neighbor's  dwelling  as  to  disturb  the  rest 
of  those  residing  there  by  the  noises  produced  by  the 
animals  kept  there  at  night,  or  to  manage  it  in  such  a 
way  as  to  permit  offensive  stenches  to  emanate  there- 
from and  float  over  his  neighbor's  premises,  to  his  se- 
rious annoyance  and  discomfort." 

While  ordinarily  it  is,  of  course,  recognized  that  a 
man  may  do  an  act  on  his  own  place  that  is  not  unlaw- 
ful, yet  he  is  not  permitted  to  use  his  own  property  to 
the  injury  of  another.  As  quoted  in  the  case  of  Hund- 
ley V.  HarruHon,  123  Ala.  297,  26  South.  294:  ^^When 
he  sends  onto  the  lands  of  his  neighbor  noxious  smells, 
smoke,  etc.,  then  he  is  not  doing  an  act  on  his  own  prop- 
erty, only,  but  he  is  doing  an  act  on  his  neighbor's  prop- 
«»rty  also,  because  every  man  has  a  right,  by  the  com- 
mon law,  to  the  pure  air,  and  to  have  no  noxious  smells 
sont  on  his  lands,  unless  by  a  period  of  time  a  man  has, 
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by  what  is  called  prescriptive  right,  obtained  the  pow 
er  of  throwing  a  burden  on  his  neighbor's  property." 

We  have  statutory  definitions  of  nuisa/rice^  as  in  sec- 
tion 5193,  Code  of  1907,  wherein  it  is  said:  "A  nui- 
sance is  anything  that  worketh  hurt,  inconvenience,  or 
damage  to  another;  and  the  fact  that  the  act  done  may 
otherwise  be  lawful  does  not  keep  it  from  being  a  nui- 
sance." 

And  again,  as  in  section  5198,  as  follows: 

"A  private  nuisance  may  injure  either  the  person  or 
property,  or  both,  and  in  either  case  a  right,  of  action 
accrues." 

Speaking  to  the  right  of  the  owner  of  land  to  the 
flow  of  pure  air,  this  court,  in  Romano  v.  Birmingham 
Railway,  Light  d  Power  Co,,  182  Ala.  335,  62  South. 
677,  46  L.  R.  A.  (N.  S.)  642,  said:  "The  right  is  inci- 
dent to  the  ownership  of  land,  and  must  be  protected 
as  well  as  any  other  valuable  right.  'No  man  has  a 
right  to  interfere  with  the  supply  of  pure  air  that  flows 
over  another's  land  any  more  than  he  has  to  interfere 
with  the  soil  itself.'  " 

The  following  cases  from  other  states  involved  the 
like  question  of  a  stable,  and  are  of  interest  in  this  con- 
nection. We  therefore  cite  them :  Rounsaville  v.  Kohl- 
heim,  68  Ga.  668,  45  Am.  Rep.  505 ;  Dargan  v.  Waddill, 
31  N.  C.  244,  49  Am.  Dec.  421 ;  Gifford  v,  Hulett,  62  Vt. 
342,  19  Atl.  230;  Burditt  v.  Sicenson,  17  Tex.  489,  67 
Am.  Dec.  665. 

In  this  latter  case  the  opinion  makes  use  of  the  fol- 
lowing language  of  Mr.  Blackstone:  "And  by  conse- 
quence it  follows  that  if  one  does  any  other  act,  in  itself 
lawful,  which  being  done,  in  that  place,  necessarily 
tends  to  the  damage  of  another's  property,  it  is  a  nui- 
sance, for  it  is  incumbent  on  him  to  find  some  other 
place  to  do  that  act  where  it  will  be  less  offensive.    So 
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closely  does  the  law  of  England  enforce  that  excellent 
rule  of  gospel  morality,  of  doing  to  others  as  we  would 
they  should  do  unto  ourselves." 

We  are  cited  by  counsel  to  St.  James  Church  v.  Ar- 
rington,  supra  and  to  Gallagher  v.  Flury,  99  Md.  181, 
57  Atl.  672.  In  each  of  these  cases  it  was  sought  to 
enjoin  the  erection  of  a  stable,  and  there  was  therefore 
involved  the  question  of  an  anticipated  nuisance,  and 
the  decisions  are  not  therefore  authorities  in  the  instant 
case.  The  authorities  herein  cited,  and  from  which  we 
have  quoted,  demonstrate  clearly,  in  our  opinion,  the 
equity  of  the  bill. 

We  are  also  reasonably  satisfied  from  the  affidavits 
introduced  that  offensive  odors  from  the  barn  in  which 
the  horses  were  kept,  situated,  as  it  was,  in  front  of  the 
dwelling  of  the  complainant,  and  within  30  feet  there- 
of, created  much  inconvenience  and  discomfort  to  com- 
plainant and  his  family,  and  deprived  them  of  a  free  en- 
joyment of  their  home.  We  are  reasonably  satisfied  of 
the  existence  of  such  odors  at  the  time  of  the  filing  of 
the  bill,  and  that  under  all  the  circumstances  the  chan- 
cellor was  justified  in  his  conclusion  that  the  stable, 
used  as  it  was,  and  located  as  it  was,  created  a  private 
nuisance  which  a  court  of  equity  will  abate. 

We  are  further  reasonably  satisfied  from  what  we 
have  before  us  that  the  stable  had  not,  for  any  great 
length  of  time,  been  u^ed  in  such  a  manner  as  to  become 
a  private  nuisance  to  this  complainant,  and  was  not 
such  at  the  time  the  complainant's  house  was  construct- 
ed. Any  question,  therefore,  as  to  the  length  of  time 
the  stable  building  or  barn  has  itself  been  located  as  it 
now  is  can  have  no  bearing  on  the  result  here,  and  there 
is  no  field  of  operation  for  any  principle  growing  out 
of  such  (1  Wood  on  Nuisances,  §  704  et  seq.),  nor  does 
it  become  necessary  to  consider  principles  applicable 
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to  those  cases  where  complainant  'came  to  the  nui- 
sance," to  use  the  expression  in  the  books  (Wood 
on  Nuisances,  supra,  §§  574,  576,  et  seq.;  29  Cyc.  p. 
1193). 

Counsel  for  appellant  argue  in  brief  that  it  is  a  mat- 
ter of  common  knowledge  that  the  odors  and  gases  from 
such  a  place  contain  ammonia,  and  "are  supposed  to 
be  more  or  less  healthful."  As  to  this  we  find  it  unnec- 
essary to  affirm  or  deny.  We  pass  it  by,  just  as  W€> 
would  the  stables.  We  feel,  however,  that  we  are  on  en- 
tirely safe  ground  in  saying  that  common  observation 
does  not  teach  that  invalids,  the  weak  and  the  aflflicted, 
are  advised  by  their  physician?  to  seek  close  proximity 
to  such  places  in  the  hope  of  restoration  to  health  and 
strength.  But  this  is  a  digression,  which,  however,  we 
hope  is  pardonable. 

Returning  to  the  more  serious  vein :  It  is  insisted  in 
brief  that,  the  answer  denying  the  material  averments 
of  the  bill,  the  injunction  should  be  dissolved. — Turner 
V.  Stephens,  106  Ala.  458,  17  South.  706.  The  rule,  as 
there  announced  was  not  inflexible;  but  our  statute 
(section  4535  of  the  Code  of  1907)  which  now  permits 
the  introduction  of  affidavits  in  all  such  cases  has  ma- 
terially modified  the  rule. 

As  it  was  the  use  of  the  stable  as  such — the  keeping 
therein  of  the  horses — that  was  productive  of  the  nui- 
sance here  complained  of,  it  may  be  doubted  whether 
the  provisions  of  section  718  of  the  Code  constitute  any 
adequate  relief.  Clearly  not  so  adequate  a  relief  as  may 
be  awarded  in  a  court  of  equity,  and  as  the  abatement 
of  a  private  nuisance  is  a  jurisdiction  of  the  chancery 
court,  which  is  now  well  established,  and  there  is  noth- 
ing in  the  above  section  indicating  an  abridgment  of 
that  jurisdiction,  we  are  of  the  opinion  that  such  provi- 
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sions  can  have  no  bearing  on  the  result  of  this  suit. — 
PJvans  V.  Withite,  167  Ala.  587,  52  South.  845;  Todd  v. 
Leslie,  171  Ala.  624,  55  South.  174. 

We  also  think  it  equally  as  clear  that  the  fact  that 
the  stable,  after  issuance  of  the  temporary  writ,  is  now 
not  offensive,  and  after,  in  other  words,  the  nuisance 
has  been  abated  in  obedience  to  the  mandate  of  the 
court,  gives  no  support  to  the  motion  to  dissolve. 

What  is  said  in  the  case  of  Steiner  v.  Scholze,  105  Ala. 
607,  18  South.  79,  and  2  High  on  Inj.  §  145,  cited  in 
brief,  is  not  applicable  to  the  character  of  case  here  un- 
der review. 

We  have  not  herein  commented  separately  upon  each 
affidavit  and  given  in  detail  our  reasons  for  the  conclu- 
sion we  have  reached.  We  have,  however,  given  each  af- 
fidavit careful  consideration,  and  in  the  light  of  the  evi- 
dence before  us,  as  to  the  location  of  this  stable  in  such 
nearness  to  the  front  of  the  home  of  complainant,  and 
as  to  the  discomfort  and  inconvenience,  which  resulted 
from  the  odors  arising  therefrom,  we  are  of  the  opinion 
that  the  chancellor  was  justified  in  overruling  the  mo- 
iton,  and  so,  enforcing  what  was  denominated  by  Mr. 
Rlackstone,  "that  excellent  rule  of  gospel  morality,  of 
doing  to  others  as  we  would  they  should  do  unto  our- 
selves." 

Of  course  we  have  not  the  case  here  upon  final  de- 
cree, and  as  to  whether  or  not  it  is  possible  that  the  sta- 
ble, located  where  it  is  in  reference  to  the  home  of  com- 
plainant, can  in  any  event  be  continued  in  use  as  be- 
fore, in  an  unobjectionable  manner,  we  are  not  now 
concerned.  The  proper  practice  as  to  this,  however,  is 
pointed  out  in  the  case  of  Romano  v,  Birmingham  Rail- 
way,  Light  cf  Power  Co.,  supra,  citing  Wood  on  Nui- 
sances, §  823. 
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We  conclude  that  the  chancellor  properly  decreed  in 
overruling  the  motion,  and  his  decree  is  therefore  af- 
firmed. 

Affirmed. 

Anderson^  C.  J.,  and  Mayfibld  and  Somerville,  JJ., 
concur. 


De  Soto  Coal,  MiniDg  &  Deyelopment  Co.  v. 

Bill  to  Enjoin  Judgment  at  Law. 

(Decided  May  21,  1914.    Rehearing  denied  July  2,  1914. 
G5  South.  988.) 

1.  Judgment;  Equitable  Relief;  Newly  Dineovered  Evidence. — In 
the  absence  of  fraud  in  the  act  of  obtaining  a  Judgment  at  law.  equity 
will  not  interfere,  unless  a  defense  at  law  was  prevented  lecauFe  of 
accident  or  fraud,  or  act  of  the  successful  party,  unmixed  with 
fraud  or  negligence  of  the  other  party. 

2.  Same;  Fraud. — Equity  will  not  enjoin  the  enforcement  of  a 
Judgment  at  law  merely  lecause  of  rewly  discovered  evidence,  since 
the  reason  for  the  exercise  of  such  Jurisdiction  has  ceased  to  exist, 
the  courts  of  law  now  having  ample  Jurisdiction  to  grant  relief. 

3.  Same. — Fquity  will  not  enjoin  a  Judgment  at  the  suit  of  the 
unsuccepsful  party  on  the  grounds  of  newly  discovered  testimony 
In  the  ahsence  of  fraud  of  the  adverse  party  in  obtaining  the  Judg- 
ment, where  there  Is  no  excuse  for  the  failure  to  procure  such  evi- 
dence for  the  trial. 

4.  Same. — Fquity  will  not  grant  relief  against  a  Judgment  at  law 
as  obtained  by  fraud  unless  the  fraud  was  practiced  in  the  procure- 
ment of  the  Judgment,  and  in  the  proceedings  by  which  it  was  ob- 
tained, and  rot  merely  where  the  fraud  is  antecedent  to  the  Judg- 
meT>t,  as  where  material  testimony  upon  which  It  was  rendered  was 
false. 

5.  Same:  Pleadings. — ^The  alienations  of  a  Mil  to  enjoin  a  Judg- 
ment at  law  must  be  positive,  specific  and  explicit. 

6.  Equity:  Pleading:  Demurrer. — As  aealT'st  a  demurrer  to  a  bill 
in  equity,  the  general  conclusion  of  the  pleader  is  not  suflflcient. 

Appeal  from  Birmingham  City  Court. 
Fleard  before  Hon.  H.  A.  Sharps. 
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Bill  by  the  De  Soto  Coal  Mining  &  Development 
Company  against  Jim  Hill  and  another,  to  enjoin  a 
judgment  at  law.  From  a  decree  sustaining  demurrers 
to  the  bill,  complainant  appeals.    Affirmed. 

The  bill  alleges  that : 

Orator  is  a  corporation  existing  under  the  laws  of  the 
state  of  Alabama,  with  its  principal  office  at  Birming- 
ham, and  that  defendants  are  respectively,  Jim  Hill,  a 
minor,  and  H.  J.  Hill,  an  adult,  who  acted  as  his  next 
friend  in  procuring  the  judgment  herein  sought  to  be 
enjoined ;  that  orator  is  authorized  by  its  charter  to  en- 
gage in  the  business  of  mining,  and  has  been  and  is  now 
engaged  in  the  operation  of  a  coal  mine  in  Jefferson 
county,  and  that  Jim  Hill  on  December  7,  1910,  while 
being  employed  as  a  trapper  in  its  said  mine  and  while 
getting  off  the  car,  fell  and  cut  his  knee  on  some  kind 
of  sharp  rock  or  other  substance,  and  the  wound  there- 
afterwards,  by  some  means  unknown  to  orator,  became 
infected,  and  it  became  necessary  for  defendant  to  come 
to  ^  hospital  at  Birmingham  and  have  an  operation  per- 
formed removing  the  knee  joint.  Thereafter,  on  March 
4,  1911,  said  minor  by  his  next  friend,  H.  J.  Hill,  filed 
a  suit  against  orator  in  the  city  court  of  Birmingham, 
claiming  f40,000  as  damages  for  said  injury.  [Here 
follows  a  history  of  the  trial  as  to  the  pleadings,  and  as 
to  the  striking  of  complaint  and  the  final  issues  made 
up,  all  of  which  are  set  out  as  exhibits  to  the  bill.] 

Orator  further  avers  that  at  the  conclusion  of  the 
evidence  and  argument,  plaintiff  through  his  attorney 
abandoned  all  of  the  counts  of  said  complaint  as  amend- 
ed except  the  first,  sixth,  seventh,  and  eighth,  relying  on 
the  employment  of  plaintiff  in  violation  of  section  1025 
of  the  Code,  and  disclaiming  any  right  to  recover  on 
other  counts.  The  jury  trying  the  cause  returned  a  ver- 
dict in  favor  of  plaintiff  for  the  sum  of  f  5,000,  and  judg- 
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ment  was  entered  accordingly.  [Here  follows  a  history 
of  the  motion  to  set  aside  the  judgment,  the  court's  or- 
der overruling  the  motion,  the  preparation  of  the  bill  of 
exceptions,  the  appeal  to  the  Supreme  Court,  and  its 
judgment,  together  with  an  application  for  rehearing, 
and  the  overruling  of  same,  all  of  which  are  made  ex- 
hibits.] It  is  further  averred  that  the  judgment  was 
entered  in  said  cause  on  testimony  offered  by  plaintiff, 
which  your  orator  could  not  rebut,  to  the  effect  that 
the  minor  plaintiff  was  under  14  years  of  age  at  the  time 
of  the  injury,  but  since  the  trial  of  said  cause  and  a  mo- 
tion for  a  new  trial,  it  has  discovered  evidence  which 
shows  that  plaintiff  in  fact  was  more  than  14  years  of 
age  at  the  time  of  the  injury,  and  which  evidence  it  is 
reasonably  certain,  if  not  in  fact  conclusive,  would  have 
resulted  in  a  verdict  in  your  orator  s  favor,  had  it  been 
produced  on  the  trial  of  said  cause.  [This  newly  dis- 
covered evidence  is  set  forth  in  the  affidavit  of  M.  Aylor 
and  Parton,  Joella  Jones,  William  Jones,  A.  S.  Logan 
and  H.  H.  Coffman,  which  are  made  exhibits  to  the 
bill.] 

It  is  then  averred  that  the  failure  to  produce  said 
testimony  on  the  trial  was  due  to  no  fault,  neglect,  or 
lack  of  due  diligence  or  care  on  its  part  in  the  prepa- 
ration of  said  cause  for  the  trial,  and  presenting  its  mo- 
tion for  a  new  trial ;  but,  on  the  other  hand,  it  is  averred 
that,  immediately  after  the  filing  of  the  suit,  it  caused 
a  full  and  complete  investigation  to  be  made  of  all  the 
facts  surrounding  the  accident  to  plaintiff,  including 
the  charges  made  in  said  complaint ;  that  neither  plain- 
tiflTs  father  nor  mother  was  living  at  the  time  of  the 
accident,  although  his  father  was  living  at  the  time  of 
his  employment  a  few  months  prior  thereto,  and  it  was 
on  the  written  request  of  plaintiffs  father,  representing 
that  plaintiff  was  more  than  14  years  of  age,  that  such 
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employment  was  given  him.  PlaintiflPs  stepmother  was 
living,  but  did  not  know  plaintiflPs  age  of  her  own 
knowledge,  nor  could  orator  ascertain  from  any  other 
person  any  independent  knowledge,  but  in  the  course  of 
the  investigation  and  preparation  for  the  trial  plain- 
tiflfs  family  Bible,  and  that  of  his  grandparents,  was 
exhibited  containing  entries  showing  that  plaintiff  was 
born  on  September  26,  1897,  making  plaintiff  under  14 
years  of  age  at  the  time  of  the  accident ;  that  this  Bible 
was  exhibited  by  an  uncle  of  plaintiff,  a  member  of 
plaintifiPs  family,  and  that  its  superintendent  was  not 
an  expert  in  handwriting,  and  had  no  reason  to  suspect 
and  did  not  suspect,  but  assumed  that  said  date  was 
correct.  It  is  then  averred  that  at  the  time  of  the  ac- 
cident and  casualty,  orator  had  in  the  Maryland  Casu- 
alty Company  of  Baltimore  an  employee's  liability  pol- 
icy, protecting  it  against  the  payment  of  damages  for 
injury  to  its  employees;  that  said  policy  contained  a 
provision  that  it  did  not  cover  liability  for  an  injury  to 
any  one  employed  by  orator  contrary  to  law.  (Then 
follows  a  description  of  the  investigation  made  by  the 
agent  of  the  Casualty  Company  similar  to  that  set  out 
as  made  by  the  superintendent  of  orator,  and  the  as- 
certainment from  all  the  facts  that  plaintiff  was  under 
14  years  of  age  at  the  time  of  the  accident,  resulting  in 
the  finding  that  the  boy  was  under  14  years  of  age,  re- 
sulting in  casting  the  whole  defense  and  burden  upon 
orator.  The  bill  then  recites  the  efforts  put  forth  by 
orator  to  ascertain  something  of  the  early  history  of 
plaintiff,  and  finally  discovering  that  the  boy  was  bom 
in  September,  1896,  instead  of  1897,  making  him  over 
14  years  old  at  the  time  of  his  employment,  and  at  the 
time  of  the  injury,  but  that  at  that  time  no  course  was 
open  to  orator  to  get  the  information  in  the  record  on 
the  appeal  of  said  cause  to  the  Supreme  Court.)     It  is 
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then  averred  that  the  evidence  is  not  cumulative,  and 
that  it  shows  that  the  cause  was  without  merit,  and 
that  plaintiff  was  in  fact  more  than  14  years  old,  that 
the  judgment  is  unjust  and  unconscionable,  and  that 
orator  has  exhausted  every  legal  remedy  open  to  it,  and 
without  the  protection  of  this  court,  his  property  will 
be  levied  on  and  sold  to  satisfy  the  execution. 

The  demurrers  raise  the  points  discussed  in  the 
opinion. 

J.  T.  Stokeley^  R.  H.  Scrivnbr  and  John  R.  Tyson^ 
for  appellant.  It  is  a  well  recognized  principle  of 
equity  jurisprudence  that  newly  discovered  evidence 
showing  a  valid  defense  to  an  action  constitutes  a  good 
ground  for  equitable  relief  from  a  judgment  at  law  in 
the  absence  of  negligence  in  failing  to  present  such  evi- 
dence on  the  trial. — Wilson  v.  Wilson,  21  South.  67; 
Cox  V.  M,  &  G.  R.  R.  Co.,  44  Ala.  611 ;  Waters  v.  Craig, 
4  S.  &  P.  410. 

Vassar  L.  Allen  and  James  M.  Hanby,  for  appellee. 
As  to  what  the  bill  must  contain,  see  Hcadlcy  v.  Bell, 
84  Ala.  347;  French  v,  Gardner,  7  Port.  549.  The  bill 
fails  to  make  a  proper  showing  for  relief,  and  the 
court  properly  sustains  demurrers. — Authorities  supra. 

GARDNER,  J.— By  this  bill  appellant  (complain- 
ant in  the  court  below)  seeks  to  enjoin  the  enforcement 
of  a  judgment  recovered  against  it  by  respondent  in  a 
«uit  at  law  in  the  city  court  of  Birmingham,  and  affirm- 
ed bv  this  court. — De  Soto  Coal  Mining  d  Development 
Co.  V,  Hill,  179  Ala.  186,  60  South.  583.  The  averments 
of  the  bill  as  amended  and  the  demurrers  interposed 
thereto  will  sufficiently  appear  in  the  report  of  the  case. 
Demurrer  to  the  bill  as  amended  was  sustained,  hence 
this  appeal. 
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As  grounds  for  relief,  and  in  support  of  the  equity  of 
the  bill,  complainant  seems  to  rely  upon  the  averments 
of  newly  discovered  evidence,  knowledge  of  which  was 
not  obtained  until  after  a  motion  for  a  new  trial  had 
been  heard  and  overruled.  There  is  no  fraud  or  mis- 
conduct charged  on  the  part  of  the  appellee,  but  the 
bill  is,  in  effect,  in  short,  what  has  been  termed  "an  ap- 
plication in  chancery  in  the  nature  of  a  new  trial  at  law." 
In  support  of  the  equity  of  the  bill,  appellant  cites  three 
cases  from  this  state  as  follows :  Waters  v.  Crcagh,  Ex- 
eautors,  4  Stew.  &  P.  410;  Cox  v.  Mobile  &  Oirard  R.  Co., 
44  Ala.  Oil,  and  Wilson  v.  Wilson,  21  South.  07.  This 
latter  case  (reported  as  a  memorandum  decision  in  113 
Ala.  070)  was  a  bill  filed  to  review  an  equity  decree. 
No  demurrer  was  interposed,  the  opinion  stating  that: 
"The  sufficiency  of  the  bill  was  not  in  any  wise  ques- 
tioned, but  it  was  treated  by  the  defendant,  by  filing  her 
answer  to  and  taking  issue  on  it,  as  altogether  suffi- 
cient." 

The  other  two  cases  cited  sought  the  injunction  of  a 
judgment  at  law,  and  are  more  nearly  in  point. 

While  the  exigencies  of  this  case  may  not  require  it, 
as  will  hereinafter  appear,  yet  due  to  the  importance 
of  the  question  presented  by  this  record,  we  deem  a  brief 
review  of  the  authorities  both  proper  and  timely. 

Anciently  courts  of  law  did  not  grant  new  trials,  and 
in  those  days  courts  of  equity  exercised  that  jurisdic- 
tion over  trials  at  law,  and  compelled  the  successful 
party  to  submit  to  a  new  trial  when  justice  required  it. 
But  even  then  the  chancery  court  proceeded  with  great 
caution.  The  history  of  the  exercise  of  this  jurisdic- 
tion over  proceedings  of  courts  of  law,  by  courts  of 
equity,  by  way  of  injunction,  may  be  found  in  the  note 
to  the  case  of  Oliver  v.  Pray,  19  Am.  Dec.  008,  wherein 
it  is  shown  to  have  created  some  unrest  and  much  jeal- 
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ousy  of  the  comman-law  judges.  In  the  same  note  (page 
609)  we  find  the  following  quotation :  "Applications  to 
a  court  of  chancery  for  a  new  trial  at  law  are  in  our 
time  very  rare.  The  practice,  except  in  cases  most  ex- 
traordinary, has  long  since  gone  out  of  use,  because 
courts  of  law  are  now  competent  to  grant  new  trials, 
and  are  in  the  constant  exercise  of  that  right  to  a  most 
liberal  extent." 

On  the  next  page  the  author  of  the  note  cites  in- 
stances in  which  the  jurisdiction  may  still  be  exercised. 
He  states,  citing  authorities,  that  in  some  particular 
cases  a  new  trial  has  been  decreed,  because  the  evidence 
of  the  facts  constituting  the  complete  defense  was  not 
discovered  until  after  judgment  at  law  and  the  lapse  of 
time  in  which  he  could  then  move  for  a  new  trial,  mak- 
ing the  following  comment :  "In  some  of  these  cases  it 
appeared  that  the  complainant,  since  the  trial  at  law, 
had  discovered  a  receipt  in  full  for  the  demand  on  which 
the  judgment  was  rendered  against  him,  but,  even  in 
cases  of  this  extreme  character,  it  is  now  questionable 
whether  jurisdiction  in  equity  can  be  maintained.  There 
must,  in  the  language  of  the  most  eminent  judges,  'be 
an  end  of  litigation.' " 

In  the  note  to  the  case  of  Little  Rock,  etc.,  Ry.  Co.  v, 
Welh,  54  Am.  St.  Rep.  227,  the  author  says:  *The  prin- 
ciple that  equity  will  not  enjoin  a  judgment  because  of 
liewly  discovered  evidence  merely  is  almost  of  universal 
application." 

Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence 
(3d  Ed.,  vol.  4,  §  1365),  says:  "The  jurisdiction  of  the 
English  chancery  to  enjoin  judgments  at  law,  not  by 
reason  of  any  equitable  right  involved  in  the  contro- 
versy itself,  but  on  account  of  wrongful  acts  or  omis- 
sions accompanving  the  trial  at  law,  originated  at  a 
time  when  the  law  courts  had  little  or  no  power  to  grant 
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new  trials  for  such  causes.  To  prevent  a  failure  of 
justice,  a  distinct  head  of  equitable  jurisdiction  was  ad- 
mitted, that  of  virtually  granting  new  trials,  of  enter- 
taining suits  for  a  new  trial,  when  a  judgment  at  law 
had  been  thus  obtained  by  fraud,  mistake,  or  accident; 
and  the  injunction  against  further  proceedings  on  the 
judgment  was  a  mere  incident  of  the  broader  relief 
which  set  aside  the  judgment  and  granted  a  rehearing 
of  the  controversy  in  the  court  of  chancery.  The  orig- 
inal occasion  for  this  special  jurisdiction  has  disap- 
peared." 

The  author  then  states  that  in  England,  and  most, 
if  not  all,  of  the  American  states,  either  by  statutes  or 
by  judicial  action,  courts  of  law  have  acquired  and  con- 
stantly exercised  full  power  to  grant  new  trials.  To 
again  employ  his  language :  "In  other  words,  the  pow- 
ers of  the  law  courts  to  set  aside  verdicts  or  judgments 
are  so  ample  as  to  meet  all  requirements  of  equity  and 
justice,  and  the  special  equitable  jurisdiction  with  re- 
spect to  this  matter  has  become  obsolete  in  the  very 
large  majority  of  the  states,  if  not  all  of  them.  ♦  ♦  • 
A  court  of  equity  in  general  no  longer  assumes  con- 
trol over  a  legal  judgment  for  the  purpose  of  a  new 
trial  or  any  similar  relief;  it  will,  in  a  proper  case  of 
fraud  or  mistake,  set  aside  such  judgment,  and  where- 
ever  it  will  grant  this  final  remedy,  it  will,  as  a  prelim- 
inary and  incidental  relief,  restrain  by  injunction  aU 
proceedings  upon  the  judgment." 

This  question  was  given  consideration  by  our  courts 
in  the  case  of  Norwood  v.  L.  d  N.  R.  R,  Co.^  149  Ala. 
151,  42  South.  683,  and  much  of  the  above  quotation 
from  Mr.  Pomeroy  is  found  in  the  opinion.  In  addition 
is  found  a  quotation  from  Chancellor  Kent  from  which, 
for  convenience,  we  take  the  following  extract:  "An- 
ciently courts  of  equity  exercised  a  familiar  jurisdiction 
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over  trials  at  law,  and  compelled  the  successful  party  to 
submit  to  a  new  trial  or  to  be  perpetually  enjoined  from 
prorcuHling  on  his  verdict.  *  *  *  But  this  practice 
luis  long  since  gone  out  of  use,  and  such  jurisdiction  is 
rarely  exercised  in  modern  times,  because  courts  of  law 
are  now  in  the  competent  and  liberal  exercise  of  the 
|M)wer  of  granting  new  trials." 

In  the  case  of  Hardeman  v.  Donaghei/,  170  Ala.  362, 
54  South.  172,  is  also  found  a  discussion  as  to  when 
equity  will  interfere  with  the  judgment  at  law.  We  can 
do  no  better  than  to  take  from  this  opinion  a  few  quota- 
tions, which  will  be  in  point,  as  follows:  "Our  court, 
in  discussing  the  rights  to  equitable  relief  against  judg- 
ments in  courts  of  law,  in  the  case  of  Noble  v.  Mo$e», 
74  Ala.  616,  speaking  through  Sombrville^  J.,  says: 
'Tliero  can  be  no  controversy  as  to  the  general  rule  on 
the  subject.  It  is  settled  to  be  that  the  fraud  which  is 
im)>uted  to  the  plaintiff  in  the  judgment,  and  for  which 
alone  a  court  of  equity  will  intervene  to  vacate  or  en- 
join, must  be  fraud  in  the  rendition  or  procurement  of 
the  judgment  itself/ — Cromelin  v.  McGauley,  67  Ala. 
5-12.  Or,  as  expressed  by  Mr.  Story,  ^the  fraud  must 
have  been  practiced  in  the  very  act  of  obtaining  the 
judgment,'  there  must  be  ^fraud  in  its  concoction.' — 2 
Story's  Eq.  Jur.  §  1575.  *  ♦  ♦  If  there  be  no  fraud 
in  the  act  of  obtaining  or  procuring  the  judgment,  and 
equitable  relief  be  sought  against  the  judgment  on  a 
ground  which  went  to  the  merits  of  the  orijrinal  suit  at 
law,  and  which  would  have  been  available  in  that  forum, 
the  complainant  is  required,  as  a  condition  precedent 
to  relief,  to  prove,  as  well  as  aver,  three  things :  First, 
that  he  has  a  good  and  meritorious  defense  to  the  cause 
of  action,  or  so  much  of  it  as  he  proposes  to  litigate; 
seccmd,  that  his  failure  to  defend  at  law  was  not  attrih 
n table  to  his  own  omission,  fault,  or  neglect;  and,  third, 
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that  it  was  attributable  to  fraud,  surprise,  accident,  or 
some  act  of  his  adversary,  the  plaintiff  in  the  judgment. 
—Weems  v.  Weems,  73  Ala.  462;  Collier  v.  Falk,  66  Ala, 
223;  Freeman  on  Judg.  §  486;  Willard's  Eq.  Jur.  161- 
163.  There  will  be,  in  other  words,  no  interference  with 
the  judgment  at  law,  or  reopening  of  the  litigation  in- 
volved in  its  rendition,  unless  a  defense  at  law  was  pre- 
vented ^because  of  accident,  or  the  fraud  or  act  of  his 
adversary,  unmixed  with  fault  or  negligence  on  his 
part.' — Waring  v.  Lewis,  53  Ala.  615;  Dncktvorth  v. 
Duckworth,  35  Ala,  70;  2  Story's  Eq.  Jur.  §§  887,  888." 

Our  statute  provides  for  a  rehearing  in  the  court  of 
law  where  a  party  has  been  prevented  from  making  his 
defense  by  surprise,  accident,  mistake,  or  fraud,  with- 
out fault  on  his  part,  by  applying  therefor  within  four 
months  from  the  rendition  of  the  judgment.  Of  this 
statute,  our  court,  speaking  through  Chief  Justice 
Rrickell,  in  the  case  of  Renfro  Bros,  v,  Merryman  d 
Co.,  71  Ala.  195,  had  this  to  say :  "The  statute  is  in- 
tended to  provide  in  the  court  rendering  the  judgment 
a  less  expensive  and  more  speedy  remedy  than  is  afford- 
ed by  a  resort  to  a  court  of  equity  in  such  cases.  The 
class  of  cases  in  which  the  statute  authorizes  the  court 
of  law  to  interfere  is  precisely  the  class  of  cases  in  which 
a  court  of  equity  is  accustomed  to  afford  relief  against 
judgments  at  law;  and,  in  the  numerous  decisions  which 
have  been  pronounced  on  the  statute,  this  court  has 
kept  steadily  in  view  the  principles  on  which  courts  of 
equity  proceed  in  granting  the  relief  which  a  court  of 
law  may,  under  its  provisions,  extend." 

This  court  has  recently  held  that  the  statute  does  not 
take  away  the  equity  jurisdiction,  but  that  it  confers  a 
concurrent  and  cumulative  remedy. — Evans  v.  Wilhite, 
rf  al,  167  Ala.  587,  52  South.  845. 
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In  the  case  of  Waldrom  v.  Waldroni,  76  Ala.  289,  we 
find  the  following  language:  **A  proper  and  due  re- 
gard fop  the  peace  and  interests  of  society  requires 
strictness  and  caution  in  exercising  the  power  to  dis- 
turb the  decrees  and  judgments  of  other  courts  of  com- 
petent or  concurrent  jurisdiction,  and  reopening  con- 
troversies, which  it  is  the  policy  of  the  law  to  quiet. 
•  •  •  To  successfully  invoke  the  interposition,  it  is 
not  sufficient  that  wrong  has  been  done,  but  it  must  be 
manifest  that  the  wrong  occurred  because  of  accident, 
surprise,  fraud,  or  the  act  of  the  opposite  party,  and 
without  fault  or  neglect  on  the  part  of  the  party  com- . 
plaining.'^ 

It  is  thus  seen  by  an  examination  of  our  authorities 
that  the  rule  as  stated  in  Hardeman  v,  Donaghey^  su- 
pra, is  that  by  which  our  court  has  been  guided  in  such 
cases  since  its  early  history.  Such  also  seems  to  be  the 
rule  in  the  federal  court. — Embrj/,  Adm'r,  v.  Palmer, 
et  al,  107  U.  8.  11,  2  Sup.  Ct.  25,  27  L.  Ed.  346;  Crim 
V.  Handley,  94  U.  S.  652,  24  L.  Ed.  216;  Pickford  v.  Tah 
bott.  225  U.  S.  651,  32  Sup.  Ct.  687,  56  L.  Ed.  1240. 

On  the  point  in  question  we  are  unable  to  find  the 
case  of  Wafers  v.  Creagh,  4  Stew  &  P.  81,  supra,  cited 
in  any  of  our  subsequent  decisions.  The  case  of  Co.t 
V.  Mobile  &  Oirard  R.  Co,,  44  Ala.  611,  supra,  we  find 
cited  only  once  in  our  subsequent  decisions,  in  the  cas(^ 
of  Beadle  v.  OraJiam,  66  Ala.  102,  where  the  opinion 
concludes  with  the  following  sentence:  "This  ruling 
18  not  in  conflict  with  Cox  v.  Railroad,  44  Ala.  611 ;  but 
if  it  were,  we  would  not  be  inclined  to  follow  that  case." 

These  observations  must  lessen  the  weight  of  these 
cases  as  authority.  We  are  aware  that  there  are  other 
authorities  which  would  seem  to  support  the  conclusion 
announced  therein.— 23  Cyc.  1030,  31  L.  R.  A.  571,  note. 

We  have  shown  that  this  jurisdiction  originated  in 
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the  failure  of  the  law  courts  to  grant  new  trials.  Tlu%se 
courts  are  now  held  to  have  the  inherent  power  to  grant 
new  trials,  and  by  virtue  of  section  2846  of  the  Code 
rulings  thereon  are  now  reviewable.  The  reason  for  (he 
jurisdiction  has  long  since  ceased  to  exist,  and,  as  stat- 
ed by  Mr.  Pomeroy,  the  jurisdiction  itself  has  become 
obsolete.  We  have  found  no  case  in  our  state  since  (hat 
of  Cox  V,  Railroad,  supra,  where  our  court  has  set  asidt* 
a  judgment  at  law  for  newly  discovered  evidence  mere- 
ly. In  numerous  authorities  it  has  been  said  that  where 
equitable  relief  is  sought  against  the  judgment  on  the 
grounds  which  went  to  the  merits  of  the  original  suit 
at  law,  and  which  would  have  been  available  in  dial 
forum,  the  complainant  is  required  to  aver  that  lie  has 
a  good  and  meritorious  defense  to  the  cause  of  aciion, 
or  to  so  much  of  it  as  he  proposes  to  litigate,  that  his 
failure  to  defend  at  law  was  not  attributable  to  his  own 
omission,  fault,  or  neglect,  and  that  it  was  attributable 
to  fraud,  surprise,  accident,  or  mistake,  or  some  act  of 
his  adversary. 

It  was  said,  as  far  back  as  the  case  of  Watts  v.  (ilai/lc, 
20  Ala.  817,  that:  "The  rule  allowing  parties  to  ap 
peal  to  chancery  against  a  judgment  in  anotlier  court 
is  of  great  strictness  and  inflexibility,  and  it  is  neces 
sary  that  it  should  be  so,  as  otherwise  the  jurisdiction 
of  that  court  w^ould  soon  supplant  that  of  all  otlier 
tribunals." 

To  open  the  portals  of  equity  for  the  review  of  causes 
determined  in  a  court  of  law,  for  newly  discovered  evi- 
dence merely,  however  important  and  relevant  it  may 
have  been,  would,  in  our  opinion,  tend  to  prolong  litiga 
tion,  destroy  the  conclusiveness  of  judgments,  and  ham- 
per the  administration  of  the  law.  For  the  rejiose  of  so 
ciety,  for  the  public  good,  there  must  be  an  "end  to  liti 
gation." 
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We,  therefore,  decline  to  thus  extend  the  rule  as  rec- 
ognized in  the  case  of  Cox  v.  Railroad,  supra,  and  Wor 
ters  V.  Creagh,  supra;  and  in  so  far  as  these  authori- 
ties are  in  conflict  with  this  opinion  they  are  hereby 
overruled. 

We  stated  in  the  outset  that  the  necessities  of  this 
case  did  not  require  a  review  of  the  authorities  aa  here- 
in given.  This  we  stated  for  the  reason  that  in  any 
event  the  complainant's  averments  failed  to  acquit  it  of 
negligence.  In  a  bill  of  this  character,  to  obtain  an  in- 
junction against  a  judgment  at  law,  the  allegations 
must  be  positive,  explicit  and  certain. — ^23  Cyc.  1040. 
Complainant  must  show  diligence,  and  the  facts  relied 
on  must  be  averred.  Pacts  must  also  be  averred  which 
show  the  complainant  free  from  fault  and  not  lacking 
in  diligence.  As  against  a  demurrer,  the  general  con- 
clusion of  the  pleader  is  insufficient. 

The  bill  shows  the  pendency  of  this  suit  at  law  for 
approximately  nine  months  before  the  trial,  each  count 
of  the  complaint  alleging  the  age  of  the  boy  to  have 
been  under  14  years  at  the  time  of  the  injury.  The  bill 
shows  that  the  complainant  made  inquiry  of  the  re- 
spondent's relatives,  and  of  other  persons  in  the  neigh- 
borhood where  the  respondent  lives  and  was  reared,  as 
to  his  age;  that  neither  his  father  nor  his  mother  was 
living  at  that  time;  that  the  respondent's  stepmother, 
with  whom  the  boy  was  living  at  the  time  of  the  acci- 
dent, did  not  know  his  age  of  her  own  knowledge,  but 
that  in  the  course  of  its  investigation  there  was  shown 
to  its  agent  the  family  Bible,  showing  the  birth  of  the 
boy  to  have  occurred  on  September  26,  1897,  the  said 
Bible  being  exhibited  by  the  boy's  uncle.  The  complain- 
ant did  not  suspect  the  entry  to  be  incorrect. 

It  is  further  alleged  that  at  the  time  of  the  accident 
the  complainant  carried  insurance  with  the  Maryland 
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Casualty  Company,  which  provided  that  said  company 
would  defend  at  its  own  expense  suits  for  such  injuries, 
but  that  the  policy  did  not  cover  liability  for  an  injury 
to  one  employed  in  a  mine  contrary  to  law;  that  the 
agent  made  investigation,  and  there  was  exhibited  to 
him  the  said  family  Bible;  that  the  said  agent  relied 
upon  the  correctness  of  said  entry  as  showing  the  true 
date  of  the  boy's  birth,  and  denied  liability  under  the 
policy,  and  withdrew  from  the  further  defense  of  the 
suit;  that  thereupon  the  defense  of  said  suit  was  as- 
sumed by  said  complainant;  that  complainant  had  no 
reason  to  suspect  that  the  entry  in  said  Bible  was  in- 
correct, until  it  developed  on  the  trial,  from  the  testi- 
mony, that  the  entry  of  the  date  was  made  at  the  same 
time  that  the  dates  of  the  births  of  the  next  two  chil- 
dren were  entered,  which  "was  several  years  (at  least 
seven  or  eight,  and  probably  nine)  after  the  boy's  birth ; 
that  this  fact,  in  connection  with  the  note  on  which  the 
boy  was  employed,  written  at  the  instance  of  his  father, 
and  representing  that  he  was  14  years  of  age,  led  the 
complainant  to  suspect,  for  the  first  time,  the  entry  to 
be  erroneous,  and  that  it  took  immediate  steps  to  ascer- 
tain at  the  place  of  his  birth,  which  seems  to  have  oi'- 
curred  in  the  state  of  Arkansas,  the  true  and  correct 
date  thereof,  for  that  purpose  inserting  a  notice  in  a  pa- 
per published  at  Mt.  Ida,  Ark. ;  that  shortly  after  its  mo- 
tion for  a  new  trial  was  overruled  it  received  informa- 
tion from  a  rural  community  in  Montgomery  county. 
Ark.,  that  the  boy  was  in  fact  born  September  26,  1896. 
Attached  are  the  affidavits  of  several  persons,  who  do 
not  appear  to  have  been  related  to  the  boy,  and  who 
states  the  date  of  his  birth  from  recollection  as  connect- 
ed with  other  events,  all  of  which  occurred  some  sixteen 
years  ago.  It  is  thus  seen  that  there  is  in  this  bill  no 
averment  of  fraud,  bad  faith,  misconduct,  or  of  any  mis- 
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representation.  The  averments  show  no  more  than  that 
the  complainant  rested  satisfied  as  to  the  truthfulness 
of  the  testimony  of  the  birth,  as  shown  by  the  entry  in 
the  Bible,  until  the  day  of  the  trial.  It  shows  no  excuse 
for  the  failure  of  complainant  to  inquire  at  the  place 
of  the  boy's  birth,  as  to  his  age,  during  the  pendency  of 
the  suit,  but  does  show,  on  the  other  hand,  that,  soon 
after  the  recovery  of  this  judgment,  by  the  exercise  of 
due  diligence,  other  proof  was  had  as  to  his  age. 

It  can  be  no  excuse  that  for  a  while  complainant 
might  have  rested  the  defense  with  the  agent  of  the  in- 
surance company.  That  was  a  matter  with  which  this 
respondent  was  not  concerned,  and  to  which  this  court 
cannot  look,  for  an  excuse. 

We  think  it  clear  without  further  comment  that  by 
this  bill  the  complainant  has  failed  to  show  that  degree 
of  diligence  required  by  the  authorities;  but  we  are 
rather  impressed  by  its  averment  that  it  was  "stimulat- 
ed by  the  verdict  to  a  point  of  effort  which  it  ought  to 
have  reached,  but  did  not,  before  the  trial." 

Nor  are  we  inclined  to  the  opinion  that  the  averments 
of  this  bill  show  any  surprise,  within  the  meaning  of 
our  decisions.  But  even  if  they  did,  it  should  have 
been  made  known  to  the  court  at  the  trial,  with  a  re- 
quest for  the  withdrawal  of  the  case. — li,  P.  McDuffie 
&  Sons  V.  Weeks,  9  Ala.  App.  282,  63  South.  739;  Mc^ 
Clendon  t\  McKissick,  143  Ala.  188,  38  South.  1020. 

Since  the  foregoing  opinion  was  written,  we  have 
been  furnished  with  a  supplemental  brief  by  addition- 
al counsel  for  appellant ;  and  it  is  now  insisted  that  the 
bill  shows  fraud  sufficient  to  come  within  the  above 
stated  rule,  the  said  fraud  consisting  in  the  use  of  the 
sai<l  Bible  with  the  birth  entries,  in  evidence. 

We  have  just  had  occasion  to  review  some  of  the  au- 
thorities on  this  point,  in  the  case  of  John  Hogan  r. 
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John  Scott,  186  Ala.  310, 65  South.  2D9,  and  we  need  only 
state  that  a  reference  thereto  will  disclose  that  the  bill 
liere  is  wholly  insufficient  upon  ground  of  fraud  in  pro- 
<Mirement,  or,  as  sometimes  expressed,  ^in  the  concoc- 
tion," of  the  judgment.  For  convenience  we  will  note  a 
few  of  the  cases:  McDonald  v.  Pearson,  114  Ala.  630,  21 
South.  534;  Hardeman  v.  Donaghey,  170  Ala.  362,  54 
South.  172;  United  States  v.  Throckmorton,  98  U.  S. 
61,  25  L.  Ed.  93;  Hanley  v.  Hanley,  114  Cal.  690,  46 
Pac.  736;  Dinnger  v.  The  Receiver,  etc,  42  N.  J.  Eq. 
573,  8  Atl.  811. 

Tlie  chancellor  properly  sustained  the  demurrer  to 
the  bill,  and  his  decree  is  here  affirmed. 

Affirmed.     All  the  Justices  concur. 


Scruggs  V.  Yancey. 

Bill  for  Partition. 

(Decided  June  30,  1914.    66  South.  23.) 

Wills;  Estate  Devised. — A  devise  of  the  ret  Income  to  Ve  derived 
from  an  undivided  half  of  certain  reni  estate  to  an  orphannfce, 
without  limitation  as  to  time,  constitutes  a  devise  of  the  fee  of  one- 
half  of  the  property ;  a  device  of  the  rents  and  profits  of  the  land 
helng  the  equivalent  of  a  devise  of  the  land. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bennbrs. 

Bill  by  John  L.  Yancey  against  the  Alabama  Metho- 
dist Orphanage  and  Willie  Jordan  Turner  Scruggs  for 
sale  for  division.  Decree  for  complainant,  and  respond- 
ent Scruggs  appeals.    Affirmed. 

The  following  are  the  items  of  the  will  referred  to  in 
the  opinion:  (4)1  further  give,  devise  and  bequeath  to 
the  Alabama  Metliodist  Orphanage  the  net  income  to 
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be  derived  from  the  other  undivided  one-half  interest 
of  the  said  N.  ^2  of  block  10,  in  block  100,  fronting  20 
fe(»t  on  the  east  side  of  20th  street,  and  with  that  width 
of  front  extending  backward  100  feet,  situated  in  Bir- 
mingham, Alabama.  With  reference  to  all  the  devises 
herein  made  to  the  Alabama  Methodist  Orphanage,  I 
will  and  direct  that  after  the  payment  of  taxes  insur- 
ance and  repairs  that  the  net  income  to  be  so  derived 
shall  be  is  hereby  devoted  foi*ever  to  the  care  and  sup- 
port of  orphans  in  said  Methodist  orphanage,  and  the 
Alabama  Methodist  Orphanage  will  not  have  the  power 
to  alienate  or  grant  the  property  in  fee,  the  income  to 
which  is  hereby  given  to  it.  Said  Alabama  Orphanage 
is  located  at  Summerfield,  Alabama. 

(5)1  further  devise  and  give  to  the  Alabama  Orphan- 
age all  the  rest  and  residue  of  my  estate  not  hereinbe- 
fore disposed  of,  of  which  I  may  be  possessed  at  my 
death. 

E.  J.  Smyer,  for  appellant.  Counsel  discuss  the  ques- 
tion presented,  but  without  citation  of  authority. 

Smyer  &  Smith  and  Vassar  L.  Allbn^  for  appellee, 
'rhe  decree  should  be  affirmed  on  the  authority  of  Gues- 
aard,  v,  Gucsnard,  173  Ala.  250 ;  Stein  v,  GorcUm,  92  Ala. 
532. 

GARDNER,  J.— By  this  bill  the  complainant,  John 
L.  Yancey  (appellee  here),  seeks  a  sale  of  a  certain  lot 
in  the  city  of  Birmingham,  Ala.,  for  division  among  the 
joint  owners  thereof. 

The  bill  shows  that  one  Margaret  A.  Turnbough  died 
seised  and  possessed  of  the  said  lot  in  Birmingham,  Ala., 
described  as  follows :  "The  north  half  of  lot  10,  in  block 
100,  said  lot  fronting  20  feet  on  east  side  of  Twentieth 
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street,  and  running  back  with  that  uniform  width  100 
feet ;  said  property  being  described  in  accordance  with 
the  plan  and  survey  of  the  Elyton  Land  Co." 

It  is  further  alleged  that  said  Margaret  A.  Turnbough 
left  a  last  will  and  testament,  which  was  duly  probated, 
and  in  which  said  will  she  devised  to  Willie  Jordan  Tur- 
ner Scruggs  a  one-half  undivided  interest  in  and  to  said 
above-described  lot,  and  devised  to  the  Alabama  Meth- 
odist Orphanage  "the  net  income  to  be  derived  from  the 
other  undivided  half  of  said  lot." 

The  will  and  decree  probating  same  are  made  exhibits 
to  the  bill.  The  reporter  will  set  out  items  4  and  5  of 
the  will  in  his  report  of  this  case.  There  was  a  codicil 
to  the  will,  which  is  not  of  importance  here  further  than 
a  note  that  in  item  1  of  said  codicil  the  said  Willie  Jor- 
dan Turner  Scruggs  and  the  Methodist  orphan  asylum 
are  referred  to  as  being  'named  as  devisees  of  said  store- 
house and  lot  in  my  said  last  will." 

It  is  shown  that  Willie  Jordan  Turner  Scruggs  and 
husband  conveyed  to  the  complainant  by  deed  dated  De- 
cember 12,  1905,  the  undivided  half  interest  in  said  lot 
owned  by  said  Willie  Jordan  Turner  Scruggs,  and 
that  complainant  is  now  the  owner  of  such  half  inter- 
est. 

It  is  alleged  that,  if  the  claims  of  Alabama  Methodist 
Orphanage  that  it  is  the  owner  of  the  other  half  inter- 
est in  said  lot  are  well  founded,  then  complainant  and 
said  orphanage  are  joint  owners  and  tenants  in  com- 
mon, each  owning  an  undivided  one-half  interest,  and 
that,  if  such  claim  is  not  well  founded,  then  as  to  said 
one-half  interest  in  said  lot  the  said  Margai-et  A.  Turn- 
bough  died  intestate,  and  same  vested  in  her  heirs;  the 
said  Willie  Jordan  Turner  Scruggs  being  one  of  said 
heirs,  if  not  the  only  one  surviving.    The  bill  avers  that 
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the  property  is  incapable  of  an  equitable  division,  with- 
out a  sale  thereof. 

The  chancellor  held  and  so  decreed  that  the  Alabama 
Methodist  Orphanage  was  owner  of  the  one-half  inter- 
est in  said  lot  in  trust  for  the  uses  and  purposes  as  set 
forth  in  said  will,  the  complainant  being  the  owner  of 
the  other  one-half  undivided  interest,  and  decreed  a  sale 
of  same  for  division.  From  this  decree,  respondent  Wil- 
lie Jordan  Turner  Scruggs  brings  this  appeal. 

Counsel  for  appellant  in  brief  says:  "It  is  conceded 
that  the  property  cannot  be  fairly  ^nd  equitably  divid- 
ed, without  a  sale.  It  is  also  conceded  that  Yancey, 
as  a  joint  owner,  has  the  right  to  have  the  property 
sold  for  division." 

Only  two  questions  are  argued  in  brief,  as  follows: 
"First.  Did  the  devise  of  the  net  income  to  the  orphan- 
age [item  4  of  the  will]  have  the  legal  effect  to  vest  the 
title  absolutely  to  the  undivided  one-half  interest  in 
the  orphanage?  Second.  If  such  interest  did  not  so  vest 
under  item  4,  did  it  vest  under  item  5,  tbe  residuary 
clause  of  the  will?" 

Addressing  ourselves  to  the  first  question  above  pre- 
sented, it  is  to  be  noted  that  by  item  4  of  the  will  the 
said  orphanage  is  given  the  net  income  to  be  derived 
from  the  other  undivided  one-half"  of  said  lot,  and  this 
without  limitation  as  to  time. 

In  the  case  of  Earl  v.  Rotoe,  35  Me.  414,  58  Am.  Dec. 
714,  it  is  said :  "The  effect  of  a  devise  of  the  'occupa- 
tion and  profits'  of  land,  when  there  was  no  devise  in 
terms  of  the  land,  became  early  a  subject  of  judicial  con- 
sideration, and  the  decision  was  that  it  was  in  substance 
a  devise  of  the  land.  *  *  ♦  And  a  devise  of  'half 
the  issues  and  profits'  of  the  land  was  decided  to  be  a 
devise  of  half  of  the  land.  'For  to  have  the  issues  and 
profits  and  to  have  the  land  is  all  one.' " 
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In  Wilson  v.  Curtis,  90  Me.  463,  38  Atl.  365,  it  is  said : 
^It  is  a  familiar  and  well-settled  rule  of  law  that  a  gift 
of  the  income  of  real  estate  is  a  gift  of  the  real  estate 
itself.  A  gift  of  the  income  for  life  is  the  gift  of  a  life 
estate,  while  a  gift  of  the  perpetual  income  is  a  gift  of 
the  fee." 

The  following  quotation  from  Traphagen  v.  Ler^y,  45 
N.  J.  Eq.  448,  18  Atl.  222,  cited  by  this  court  in  Stein. 
V.  Gordon,  92  Ala.  532,  is  also  in  point :  "It  is  well  set- 
tled that  a  devise  of  the  income  or  of  the  rents  and  profits 
of  lands,  without  limitation  as  to  time  either  in  the  de- 
vise or  by  other  dispostion  of  the  rents  and  profits,  or 
of  the  land  itself,  is  tantamount  to  a  devise  of  the  land 
itself  in  fee." 

See,  also,  Beilstdn  v.  Beilstein,  194  Pa,  152,  45  Atl. 
73,  75  Am.  St.  Rep.  692;  Passman  v.  Guarantee  Trust 
&  Deposit  Co.,  57  N.  J.  Eq.  273,  41  Atl.  953. 

This  rule  of  law  has  also  been  recognized  by  this  court 
and  more  recently  in  case  of  Ouesnard  v.  Quesnard,  173 
Ala.  258,  55  South.  524,  wherein  we  find  the  following: 
"The  devise  of  the  income  of  the  property,  without  limit 
carried  with  it  the  property  itself" — citing  Stein  v.  Gor- 
don, 92  Ala.  532,  9  South.  741 ;  and  1  Jarman  on  Wills 
(6th  Ed.)  p.  7)58. 

Further  discusison  of  the  principle  is  therefore  un- 
necessary. A  reading  of  these  authorities  will  suffice 
to  show  that  the  language  of  the  will  by  which  is  de- 
vised to  said  orphanage  the  "net  income  to  be  derived 
from  the  other  one-half  undivided  interest"  in  said  lot, 
without  limitation  as  to  time,  and  no  disposition  being 
made  of  such  interest  in  the  lot  itself,  is  sufficient  to 
pass  the  fee  to  such  undivided  one-half  interest  in  the 
lot  itself. 

The  chancellor,  in  our  opinion,  correctly  so  held,  and 
decreed  that  the  said  Alabama  Methodist  Orphanage 
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\V8I8  (lie  owner  of  one-half  interest  in  said  lot,  in  trust 
for  (lie  uses  and  purposes  as  set  forth  in  said  Avill  of 
Marj^aret  A.  Turnbough. 

Tills  conclusion  renders  unnecessary  a  consideration 
of  (lie  effect  of  the  residuary  item  5  of  the  will. 

Tlie  decree  of  the  chancery  court  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Mayfibld  and  Somervillb,  J  J., 
nuu'ur. 
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ACCOUNT. 

Account;  Evidence;  Best  and  Secondary, — ^Where  tbe  action  was 
for  the  balance  due  on  account,  it  is  competent  to  permit  a  witness 
to  testify  that  he  had  a  statement  of  all  the  Items  Introduced  In 
evidence  when  he  went  over  the  account  with  defendant;  this  not 
being  an  attempt  to  prove  the  contents  of  the  written  statement,  but 
only  to  prove  its  existence  so  as  to  make  It  an  agreed  or  stated 
acoouut  at  the  time  the  parties  went  over  the  account. — Baker  r. 
Britt-C.  Shoe  Co.,  225. 

Same. — Where  defendant  introduced  a  letter  written  plaintiff 
enclosing  a  check  to  be  applied  to  his  old  account,  promising  to  pay 
the  balance,  and  asking  that  a  note  be  sent  to  close  up  the  Invoices 
of  certain  purchases,  and  plaintiff  Introduced  a  letter  In  reply  stating 
that  the  check  had  been  placed  to  defendant's  credit,  that  a  note 
was  enclosed  as  requested,  and  that  another  note  for  the  balance  of 
the  old  account  with  interest  to  date  was  also  enclosed,  it  was 
competent  to  introduce  evidence  as  to  the  authenticity  of  this  last 
letter,  awd  that  It  was  properly  directed,  mailed,  etc..  such  letter 
making  a  sufficient  predicate  for  proof  as  to  the  amount  due  on  tbe 
account  at  the  date  of  the  letters. — Ih.  *22Tt. 

ACTIONS. 

1.  Splitting  CauKe. 

Actum;  Splitting  Cause. — The  bringing  of  such  an  action  for 
one-third  of  the  tax  did  not  violate  the  rule  against  splitting  a  cause 
of  action,  as  the  failure  of  the  Judge  to  collect  the  tax  created  a 
distinct  breach  of  his  duty  to  the  county  as  well  as  to  the  state,  giving 
rise  to  a  separate  and  distinct  injury,  each,  therefore,  having  a  sepa- 
rate cause  of  action. — Uudgins  v.  Pickens  Co.,  141. 
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ADOPTION. 

Adoption;  Validity  of;  Statutes. — lender  sectiou  5202,  Code 
1907,  au  iustrument  adopting  a  child  which  does  not  show 
an  acknowledgment  by  the  adopting  parent  before  the  probate  judge, 
is  without  effect,  unless  there  is  evidence  that  the  adopting  parent 
actually  acknowledged  the  instrument  before  the  probate  judge;  the 
mere  fact  that  the  adopting  parent  and  child  exercised  the  rights 
and  performed  the  duties  of  the  relation  of  parent  and  child  for 
about  thirty  years,  and  until  the  death  of  the  adopting  parent,  does 
not  relieve  the  child  of  the  ne^efsslty  of  such  proof. — Prince  r.  Prince^ 
559. 

ADVERSE  ro>;sESSiox. 
See  Ejectment. 

Adverse  Possession;  Notice;  Failure  to  Give. — Where  defend- 
ants held  possession  of  lands  from  1895  to  1913,  under  a  bona  fide 
claim  of  inheritance,  asserting  that  their  ancestor  was  in  posses- 
sion, while  in  fact,  such  ancestor  had  only  an  estate  by  curtesy, 
defendants'  holding  ripened  into  an  adverse  title  prior  to  the  adop- 
tion of  the  Code  of  1907,  and  as  section  1541,  Code  1896,  did  not 
require  filing  of  notice  in  such  cases,  defendants  were  not  required 
to  file  such  notice,  and  they  held  an  adverse  claim,  although  they 
failed  to  file  the  notice  required  by  the  Code  of  IWl.—Childs  r.  Floyd, 
et  al,  556. 

ANIMALS. 
1.  Stock  Law  Election. 

Animals;  Stock  Law  Election;  Mutilated  Ballot. — Where  sev- 
enty-eight ballots  were  cast  at  a  stock  law  election,  thirty-nine  for 
and  thirty-eight  against,  and  the  remaining  ballot  was  so  mutilated 
that  the  intention  of  the  voter  could  not  be  ascertained,  the  result 
should  have  been  de<*lared  in  favor  of  stock  law.  In  the  absence  of 
other  irregularity. — IJcKalb  Co.  v.  Price,  416. 

Same;  Contest;  Review. — The  qualifications  of  voters  whose 
votes  were  eliminated  by  the  probate  court  in  a  stock  law  election 
contest,  cannot  be  reviewed  on  api>eal  where  the  evidence  introduced 
relative  thereto  as  not  preserved  In  the  bill  of  exceptions. — /ft.  416. 

Same, — ^The  action  of  the  probate  court  in  a  stock  law  election 
contest.  In  eliminating  a  ballot  because  it  failed  to  disclose  whether 
It  was  for  or  against  stock  law.  can  not  be  reviewed,  where  neither 
the  ballot  nor  any  description  of  the  ballot  is  before  the  appellate 
court.— /ft.  416. 

Same. — Where,  in  a  stock  law  election  contest,  the  record  con- 
tained a  recital  of  the  evidence  as  to  the  residence  of  certain  persons 
whose  votes  were  contested,  the  presumption  was  that  it  contained 
all  the  evidence  thereon ;  and  hence,  the  finding  of  the  probate  court 
on  those  matters  was  reviewable. — /ft.  416. 

APPEAL  AND  EKUOK. 

1.  Harmless  Error. 

(n)   Evidence. 

Appeal  and  Error:  Harmless  Error;  Eridencc. — The  fact  that 
accused  was  permitted  to  testify  to  facts  which  other  witnesses  were 
called  to  prove  did  not  render  the  exclusion  of  the  testimony  of 
such  witness  harmless  to  defendant,  since  a  defendant  cannot  be 
compelled  to  testify,  nor  to  prove  his  own  defense  by  his  evidence 
alone. — Spicer  r.  The  State,  9. 

Appeal  and  Error;  Harmless  Error;  Evidence. — Where  facts  are 
subsecpiently  i)roven  without  objection,  or  are  ndmltted  by  the  other 
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party,  any  error  in  excluding  evidence  of  such  fact  Is  not  prejudicial. 
^Francis  r.  The  State,  39. 

Appeal  and  Error;  Hamiless  Error;  Evidence. — The  exclusion  of 
evidence  of  a  witness  who  had  known  defendant  for  some  time  that 
he  never  saw  defendant  use  anything  but  a  small  pearl  handled  knife, 
different  from  the  one  found  near  deceased,  was  harmless,  although 
erroneous  under  the  particular  facts  in  this  case. — Davia  v.  The 
State,  59. 

Appeal  and  Error;  Harmless  Error;  Evidence. — The  admission  in 
evidence  of  the  telegram  without  the  necessary  preliminary  proof  was 
harmless,  or  cured  by  the  subsequent  introduction  of  a  subsequent 
letter  clearly  referring  to  the  telegram,  and  covering  the  same  mat- 
ter; es{)eclally  where  it  appeared  that  subsequent  to  the  telegram 
all  negotiations  between  the  parties  were  broken  off,  and  that  it 
was  by  reason  of  a  renewal  of  their  relations  that  further  proceed- 
ings were  had,  and  plaintiff's  claim  was  not  dependent  upon  nor 
controlled  by  such  telegram. — Rike  v.  McHugh  rf  Oroom,  237. 

Same;  Evidence. — Where  the  verdict  was  for  defendant,  no  error 
can  be  predicated  for  plaintiff  upon  rulings  on  questions  of  the 
age  of  deceased. — Helm^  v.  C.  of  (Ja.  Ry.  Co.,  393. 

Same;  Harmless  Error. — Where  the  legal  evidence  abundantly 
establishes  plaintiff's  case,  errors  in  the  admission  of  evidence  were 
harmless. — (iarroic,  et  a1.  v.  Toxey,  572. 

(b)  Pleading. 

Appeal  and  Error;  Harmless  Error;  Pleadinff. — Where  the  gen- 
eral issue  was  pleaded  in  due  form,  any  error  in  sustaining  demurrer 
to  a  plea  which  was  no  more  than  the  general  ls.sue,  was  liarmless. — 
Tillis  r.  Smith  Sons  L.  Co.,  122. 

Appeal  and  Error;  Harmless  Error;  Striking  Pleading. — Where 
a  party  had  the  benefit  of  the  same  defenses  by  plea  which  was 
not  stricken,  no  harm  resulted  from  the  striking  of  other  pleas  set- 
ting up  the  same  defense. — Baker  v.  Britt-C.  Shoe  Co.,  225. 

Appeal  and  Error;  Harmless  Error;  Pleading. — The  elimination 
by  plaintiff  of  counts  of  the  complaint  rendered  harmless  to  defend- 
ant any  errors  conimitte<1  in  rulings  as  to  such  counts. — Age-Herald 
Pub.  Co.  r.  Waterman,  272. 

Appeal  and  Error;  Harmless  Error;  Pleading. — Where  the  counts 
which  were  in,  were  amply  sufficient  to  present  any  theory  of 
the  case  which  might  be  formulated  under  the  evidence.  It  was  harm- 
less error  to  strike  other  counts  of  the  complaint. — Helms  t\  C.  of 
Oa.  Ry.  Co.,  393. 

(c)  Conduct  of  Counsel. 

Same;  Harmless  Error;  Conduct  of  Attorney. — Where  the  an- 
swer elicited  nothing  capable  of  exerting  a  prejudicial  Influence  upon 
the  Jury,  Insinuation  of  counsel  In  a  question  to  defendant  that  the 
excuse  of  defendant  for  a  repeated  failure  to  go  with  plaintiff's 
agent  to  estimate  the  value  of  the  Improvements,  was  a  mere  pre- 
tense, was  harmless. — Walker  r.  Ounncls,  20C. 

(d)  Instructions. 

Appeal  and  Error;  Harmless  Error:  Instructions. — Where  the 
Jury  returned  a  verdict  for  defendant,  any  error  in  Instruction  as  to 
the  measure  of  damages  if  the  Jury  should  find  for  nlalntiff  was 
harmless  to  plaintiff. — Oghurn-G.  Qro.  Co.  v.  Orient  Ins.  Co.,  218. 

Same. — The  fact  that  an  instruction  is  misleading  does  not  call 
for  a  reversal,  as  plaintiff's  remedy  is  to  ask  for  an  instruction  ex- 
planatory thereof. — 76.  21 S. 
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APPEAL  AND  KUnon— Continued. 
2.  Review. 

(a)  Court  of  Appeals  Decisions. 

Appeal  and  Error;  Court  of  Appeals;  Review  by  Supreme  Court. 
— Where  the  Court  of  Appeals  found  as  a  fact  from  the  record  that 
witness  knew  the  place  Inquired  about,  and  could  not  have  been 
taken  by  surprise,  but  was  afforded  ample  opportunity  to  make  any 
desired  explanation,  such  a  finding  was  a  finding  of  fact  which  will 
not  be  reviewed  by  the  Supreme  Court. — Phillipft  r.  The  State,  57. 

(b)  Defective  Record. 

Appeal  and  Error;  Record;  Review. — Where  no  questions  were 
raised  on  the  trial  as  to  the  power  of  the  court  to  try  the  case  at 
that  time,  or  of  the  legal  organization  of  the  grand  jury  that  re- 
turned the  indictment,  the  failure  of  the  transcript  on  appeal  to  show 
the  organization  of  the  grand  Jury  finding  the  indictment  and  the 
organization  of  the  court  at  the  trial  term,  was  Immaterial  under 
the  Supreme  Court  rules. — Washington  v.  The  State,  101. 

Same;  Defective  Record;  Dismissal. — Where,  on  appeal  the  rec- 
ord is  defective  for  a  failure  to  show  the  organization  of  the  court 
at  the  trial  term,  and  the  organization  of  the  grand  Jury  returning: 
the  Indictment,  the  result  would  l^e  the  dismissal  of  the  appeal  and 
not  ft  reversal. — lb.  101. 

(c)  Presumptions  on. 

Same;  Presumption. — Where  the  bill  of  excei)tions  recites  that 
it  does  not  contain  all  the  evidence,  it  will  be  presumed  on  appeal 
that  the  evidence  not  Included  in  the  bill  of  exceptions  supported  tiie 
finding  of  the  trial  court. — Reid  r.  McElderry,  150. 

Appeal  and  Error;  Review;  Presumption. — Where  the  record  did 
not  disclose  the  demurrer  filed,  the  overruling  of  the  demurrer  can- 
not be  held  erroneous  although  the  plea  to  which  it  was  directed  was 
subject  to  demurrer  on  one  ground :  in  the  absence  of  the  demurrer, 
the  presumption  will  be  indulged,  to  support  the  ruling  of  the  trial 
court,  that  the  demurrer  was  inapplicable. — yicholson  v.  Killpatrieki 

(d)  Findings  of  Court  or  Jury. 

Appeal  and  Error;  Review;  Finding  of  Court. — Where  the  evi- 
dence is  confiicting  and  the  trial  was  by  the  court  without  a  jury, 
the  finding  of  the  court  will  not  be  reversed  on  appeal  unless  clearly 
against  the  great  weight  of  the  evidence. — Reid  v.  McEldery.  150. 

Appeal  and  Error;  Review;  Presumption;  Finding  of  Court. — 
Where  the  case  was  tried  by  the  court  without  a  Jury,  and  both  com- 
I)etent  and  incompetent  evidence  had  been  admitted,  it  will  be  pre- 
sumed on  review  by  the  appellate  court  that  the  court  considered 
only  the  competent  evidence;  especially  where  the  finding  was  what 
it  should  have  been  independent  of  such  incompetent  evidence. — 
International  Agri.  Cor.  v.  So.  Ry.  Co.,  354, 

Same;  Review;  Verdict. — Verdicts  rendered  on  conflicting  evi- 
dence are  conclusive  on  appeal. — Helms  r.  C.  of  Ga.  Ry.  Co..  393. 

Appeal  and  Error;  Finding;  Conflicting  Evidence. — ^Wnere  the 
evidence  was  confiicting  as  to  whether  the  sheriff  had  an  execution 
In  his  hands  at  the  time  the  payments  were  alleged  to  have  been 
made  to  him.  so  as  to  bind  defendant,  a  finding  by  the  court  in  a 
f«upersedeas  proceeding   to  quash  nn  execution,   that   the  execution 
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was  not  In  the  hands  of  the  sheriff  at  the  time  of  the  alleged  payment 
to  the  sheriff,  the  sheriff  having  absconded,  will  not  be  set  aside  on 
appeal. — Henderson  v.  P.  d  Jf.  Bank,  584. 

(e)  Theory  Below. 

Appeal  and  Error;  Review;  Theory  of  Oa«e.-=-Where  the  case  is 
tried  in  the  lower  court  on  one  theory,  it  will  be  treated  on  appeal 
ui)on  that  theory. — Walker  v.  Gunnels,  206. 

(f )  Matters  of  Discretion. 

Appeal  and  Error;  Review;  Discretion. — The  extent  to  which 
cross-examination  will  be  allowed  or  limited  is  within  the  sound  dis- 
cretion of  the  trial  court,  and  will  not  be  reviewed  unless  abused. 
— Meador  r.  Evans,  229. 

Appeal  and  Error;  Review;  Discretion  of  Trial  Court;  New 
Trial. — Where  the  charge  of  the  trial  court  was  calculated  to  mis- 
lead, and  on  that  ground  the  trial  Judge  awarded  a  new  trial,  his 
action  will  not  be  reviewed  on  appeal ;  his  action  evidencing  the  fact 
that  in  his  opinion  the  charge  did  niislefid  the  jury. — Montgomery  L. 
d  T.  Co.  V.  Riversiilc  Co.,  380. 

(a)   01>joctl()nK   BeloNV. 

Appeal  and  Error;  Review;  Objection  Below. — Where  no  ol)jec- 
tiou  was  seasonably  interposed  In  the  trial  court  to  questions  pro- 
pounded to  a  witness,  and  responsive  answers  thereto,  such  objec- 
tion cannot  l)e  considered  on  appeal. — B.  R.  L.  d  J*.  Co.  v.  Roach, 
306. 

(h)   Submission  on  C^ounts. 

Appeal  and  Error;  Rcrivw. — Where  the  complaint  contained- 
counts  seeking  recovery,  both  under  the  common  law  and  under 
the  statute,  and  the  court  submitted  to  the  Jury  all  the  counts,  and 
there  was  no  evidence  to  support  the  common  law  count,  a  Judgment 
for  plaintiff  will  be  reversed,  it  being  impossible  to  say  upon  what 
count  the  Jury  based  their  verdict. — Langhornv  r.  S^iminqton.  337. 

(i)  Former  Decision. 

Appeal  and  Error;  Review;  Law  of  Case. — Where  the  evidence 
on  the  second  trial  was  the  same  as  on  the  first,  the  determination 
of  the  Supreme  Court  on  an  appeal  from  the  first  trial  must  be  fol- 
lowed on  the  second,  the  sanie  behiR  the  law  of  the  case. — Garroir  r. 
Toxey,  572. 

3.  Orders  Ap|)to1able. 

Appeal  and  Error;  Orders  Appealable;  Statutes. — Where  a  case 
in  the  T^iw  and  Equity  Court  of  Marengo  County  had  not  been  set 
down  for  hearing  on  the  pleadings  alone,  rulings  on  the  pleadings 
were  not  reviewable  on  appeal  taken  under  section  26,  Local  Acts 
1909,  p.  35(5. — Compton  r.  Jefferson  Co.  Sai\  Bank,  194. 

Appeal  and  Error;  Questions  Reviewable, — ^An  order  of  the 
Chancellor  setting  aside  the  verdict  of  the  Jury  on  issues  submitted, 
demanded  by  a  party  to. the  proceedings  and  ordering  a  new  trial, 
will  not  8upiK)rt  an  appeal. — Ex  parte  Colvert,  650. 

Same. — The  right  to  appeal  from  orders  granting  or  refusing  a 
new  trial  in  civil  cases  is  .wholly  statutory. — lb.  050. 
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4.  Right  to  Allege. 

Appeal  and  Error;  Right  to  Allege. — Where  the  action  was  In 
Code  form  against  several  makers  of  a  note,  the  only  defendant  who 
defended  cannot  complain  that  the  action  was  discontinued  as  to 
other  defendants  who  were  not  servetl,  as  authorized  by  section  2502, 
Code  1907,  nor  that  the  service  was  not  proper  as  to  others  against 
whom  default  judgment  was  rendered. — Long  v.  Owin,  196. 

5.  Assignments  and  Insistence. 

Same;  Assignments;  Briefing. — ^Where  there  were  eighteen  as- 
signments of  error,  all  relating  to  the  charges,  and  the  brief  dis- 
cussed twenty-six  assignments,  and  as  to  all  but  the  first  three 
refel*red  to  charges  not  referred  to  in  the  assignment,  and  in  some 
instances  to  charges  not  in  the  record,  all  the  assignments  exc^t 
the  first  three  will  be  treated  as  waived  under  rule  10,  Supreme  Court 
Practice. — Oghum-O.  Oro.  Co.  v.  Orient  Ins.  Co.,  218. 

APPEARANCE. 

Appearance;  Waiver  of  Jurisdiction. — Where  the  resident  plain- 
tiff could  not  maintain  its  action  because  of  a  breach  of  faith  amount- 
ing to  a  fraud  upon  the  law,  an  appearance  by  defendant  to  contest 
the  Jurisdiction  of  the  court  did  not  waive  the  rights  set  up  in  the 
[tlesL.—i^cssoms  Oro.  Co.  r.  Inter.  S.  F.  Co.,  232. 

APPROPRIATIONS. 
See  States. 

ARBITRATION  AND  AWARD. 

Arbitration  and  Award;  Action  on  Award;  Right. — Where  there 
has  l>eeu  no  agreement  on  arbitrators,  and  the  persons  assuming  to 
act  as  such  have  made  only  a  partial  statement  of  the  account  be- 
tween tlie  parties,  there  can  be  no  recovery  on  the  alleged  award, 
although  there  has  been  an  attempted  mutual  waiver  of  technlcalltj-. 
—Reid  r.  McEldery,  150. 

BAIL. 
See  False  Imprisonment. 

Bail;  Right  to;  Arrest — Those  who  make  ball  for  one  accused 
of  crime  are  not  entitled  to  arrest  him  without  a  warrant  except  as 
prescribed  by  section  6351,  Code  1907:  the  right  there  given  being 
exclusive. — Xicholson  v.  Kil1patricl\  2.">8. 

BILLS  OF  EXCEPTIONS. 

Appeal  and  Error;  Record;  Striking  Bill  of  Exceptions, — Under 
section  3019.  Code  1907,  a  bill  of  exceptions  must  be  filed  within 
ninety  days  from  the  date  of  the  Judgment,  and  where  it  appears 
that  It  was  not  filed  within  that  time  it  will  be  stricken  on  motion;  a 
failure  to  file  the  bill  within  such  period  may  be  shown  by  parol. 
—Buck  Creek  L.  Co.  v.  Nelson,  243. 

Exceptions;  Bill  of;  Variance;  Documents. — ^Where  the  clerk 
was  directed  to  insert  in  the  bill  of  exceptions  a  deed  identified  by 
the  recital  that  plaintiff  offered  in  evidence  a  deed  from  B  and  G 
conveying  an  undivided  one-third  interest  in  the  land  claimed,  dated 
Dec.  1.  1910,  and  filed  for  record  Dec.  14.  1910,  a  deed  from  B  to  G 
was  properly  Inserted  in  the  bill  as  the  word  "and"  will  be  consid- 
ered a  clerical  misprision  for  the  word  "to,"  the  deed  otherwise  com- 
plying with  the  recitals. — Bleg,  et  al.  r.  Leirix,  535. 
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BILLS  OF  LADING. 
See  Carriers,  §  1  (a). 

BILLS  AND  NOTES. 

Bills  and  Notes;  Liability  as  Endorser;  Presumption. — Where 
the  note  itself  bore  defendant's  signature  on  its  back  it  showed  prima 
facie  that  defendant  was  liable  only  as  endorser,  and  in  an  action 
against  such  one  as  the  malcer  of  the  note,  plaintiff  could  not  recover 
unless  this  prima  facie  presumption  was  rebutted,  or  unless  proper 
notice  of  dishonor  had  been  given. — Lonu  i\  Girin,  100. 

Same;  Evidence;  Parol. — ^Where  prima  facie  the  note  showed 
that  one  of  defendants  was  liable  only  as  an  endorser,  plaintiff  could 
show  by  parol  that  although  defendant's  name  was  signed  on  the 
back  of  the  note,  he  was  in  fact,  liable  as  a  maker  and  signed  the 
note  as  such,  and  not  as  an  endorser,  and  defendant  was  entitled  to 
show  if  he  could,  that  he  was  not  liable  as  a  maker,  but  was  liable 
only  as  an  endorser,  if  at  all ;  parol  evidence  in  such  case  not  vary- 
ing the  written  contract  but  explaining  the  real  contract,  and  the 
intention  of  the  parties. — Ih.  196. 

Same;  Liability  of  Endorser;  Condition  Precedent. — An  endors- 
er's contract  is  conditioned  on  due  presentment  for  payment  to  the 
party  primarily  liable,  the  maker  or  acceptor,  and  notice  of  dishonor ; 
a  failure  to  make  such  presentment  or  give  such  notice  discharges 
the  endorser. — Ih.  196. 

Same;  Presentment;  Maker. — A  maker  of  a  note  being  primarily 
liable  is  not  entitled  to  presentment  or  to  notice  of  dishonor. — Ih. 
196. 

Same;  Endorsement;  Irregular. — Where  a  party  writes  his  name 
on  the  back  of  a  note  as  endorser,  at  its  inception,  and  not  after  it 
was  fully  executed,  it  is  an  irregular  endorsement. — Ih.  196. 

Same. — ^The  payee  of  a  note  is  usually  the  first  endorser,  and 
liable  next  after  the  maker  or  acceptor. — 76.  196.  ^ 

Same;  Liahiliiy  of  Endorser;  Jury  Question. — Under  the  evi- 
dence in  this  case  it  was  for  the  Jury  to  say  in  what  capacity  de- 
fendant signed,  whether  as  maker  or  endorser. — Ih.  196. 

BOI'NDARIES. 
See  Ejectment. 

Boundaries;  Section  Line;  Location. — ^Where  the  sole  issue  in 
ejectment  was  the  location  of  a  boundary  line  between  two  govern- 
ment sections,  such  line,  when  located,  was  conclusive  and  fixed, 
notwithstanding  the  encroachment  by  the  parties  on  either  side  of  the 
line  may  have  ripened  Into  title  by  adverse  possession,  since  such 
fact  could  not  change  the  location  of  the  section  line,  nor  transfer 
the  land  so  claimed  from  one  section  to  the  other. — Howard  v.  Bran- 
nan,  r>32. 

Same:  Instructions. — ^Where  ejectment  was  brought  to  recover 
the  south  half  of  the  southwest  quarter  of  a  certain  section,  and  de- 
fendant filed  a  disclaimer  and  set  up  that  the  dispute  arose  over  a 
disputed  boundary  line  separating  sections  17  and  18  in  the  township, 
and  each  party  pleaded  what  he  claimed  to  be  the  true  boundary  line, 
a  charge  that  if  the  Jury  were  satisfied  that  the  owners  of  the  land 
on  both  sides  of  the  M.  line  had  recognized  it  as  the  true  line,  and 
had  held  up  to  such  line  adversely  for  more  than  ten  years  up  to 
the  time  defendant  bought  his  land,  the  Jury  should  find  the  issues 
for  plaintiff,  was  beyond  the  issues  and  erroneous. — Ih.  532. 

Same;  Boundaries:  Parol  Evidetice. — ^Where  land  was  described 
as  beginning  at  the  southwest  corner  and  running  thence  south,  etc., 
parol  evidence  is  admissible  to  show  that  the  starting  point  should 


Digitized  by  VjOOQ iC 


696  SUBJECT  INDEX. 

BOINDARIES— CowWntietf. 

have  been  the  northwest  instead  of  the  southwest  corner,  since  the 
ambiguity  is  not  patent,  and  tlie  description  is  sufficient  to  identif)' 
the  land ;  the  section  being  named,  and  the  location  with  reference 
to  lands  of  another  being  given. — Qarroxc  %\  Torey,  572. 

BROKERS. 

Brokers;  Compensation;  Ability  and  Willingness  of  Purchaser: 
Waiver. — Before  a  broker  is  entitled  to  commission  he  must  procure 
a  pruchaser  able  and  ready  to  comply  with  the  terms  and  conditions 
of  sale,  and  while  the  condition  as  to  the  ability  of  the  purchase  is 
waived  if  the  owner  accepts  him  knowing  or  with  notice  that  he  is 
not  able,  or  will  not  be  able  to  comply  with  the  terms  of  the  sale, 
yet  where  no  contract  is  made  between  the  owner  and  such  pur- 
chaser, there  is  no  such  waiver,  though  the  owner  accepts  the  pur- 
chaser, unless  at  the  time  of  the  acceptance  he  has  notice  of  the 
purchaser's  inability  or  unwillingness  to  comply  with  the  terms  of 
the  sale. — Rike  v.  MeHugh  A  V,room,  237. 

Same;  Instruction. — A  charge  that  if  an  agent  communicated 
to  an  owner  the  name  of  a  purchaser,  and  the  owner  acc^ted  the 
purchaser  without  objection,  that  In  law,  operated  as  a  waiver  of 
the  requirement  that  the  purchaser  be  ready,  able  and  willing  to 
buy,  although  erroneous,  was  not  harmful  where  the  uncontradicted 
evidence  was  that  the  purchaser  was  ready  and  willing  to  purchase, 
and  the  failure  to  carry  out  the  contract  arose  from  some  other 
cause;  and  this  is  especially  true  In  view  of  the  fact  that  the  court 
further  charged  that  unless  the  owner  accepted  the  prospective  pur- 
chaser without  qualification,  then  the  evidence  must  reasonably  satify 
the  Jury  that  the  purchaser  was  able  to  make  the  required  payments. 
—lb.  237. 

Same. — ^Where  the  evidence  was  uncontradicted  that  the  pros- 
pective purchaser  was  ready,  able  and  willing  to  make  and  comply 
with  the  terms  of  sale,  and  that  the  contract  fell  through  from  some 
other  cause,  a  charge  asserting  that  unless  the  jury  were  reasonably 
satisfied  from  all  the  evidence  that  the  purchaser  was  able  to  pay 
cash  for  the  property  on  or  before  a  certain  date,  then  they  should 
find  for  defendant,  was  misleading  and  inapplicable  to  the  evidence. 
— /6.  237. 

CANCELLATION  OF  INSTRVMENTS. 

Cancellation  of  Instrument:  BUI:  Sufficiency. — A  bill  for  the 
cancellation  of  a  conveyance  and  the  rescission  of  a  contract  of  pur- 
chase of  land,  which,  after  alleging  that  respondents  fraudulently 
misrepresented  that  the  land  sold  extended  to  a  public  road,  averred 
that  resiwndents,  prior  to  the  conveyance,  for  the  purpose  of  inform- 
ing complainant  as  to  their  title,  furnished  an  abstract  with  a  plat 
of  the  land  showing  that  the  land  extended  up  to  and  along  the 
public  road,  or  so  very  near  thereto  that  thereby  complainant  was 
led  to  believe  that  the  land  to  be  conveyed  extended  to  the  public 
road,  made  out  no  case  for  equitable  relief;  since  the  altemativ<e 
averment  showed  that  complainant  might  have  discovered  the  fals* 
representation. — Union  Cemetery  Co.  v.  Jackson,  509. 

CARRIERS. 
1.  Of  Goods. 

(a)   Bill  of  Lading  and  Incidents. 

Carriers;  False  Bill  of  Lading;  Complaint. — Where  the  action 
was  by  the  buyer  of  a  bill  of  lading  against  the  carrier  purporting  t<:^ 
have  issued  It,  for  the  damages  proximately  resulting  from  a  con- 
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splmcy  betweeu  the  alleged  shipper  aud  the  carrier's  ageut,  a  com- 
plaint alleging  that  such  bill  of  lading  was  spurious,  that  the  agent 
of  the  carrier  In  entering  into  the  conspiracy  was  acting  within  the 
scope  of  his  employment,  but  which  does  not  allege  that  the  things 
conspired  to  be  done  were  within  the  scope  of  his  employment,  does 
not  state  a  cause  of  action  against  the  carrier  either  at  common 
law,  or  under  the  provisions  of  section  6136,  Code  1907.— L.  d  N. 
R.  R.  Co.  V,  National  P,  Bank,  109. 

Same;  Liability  to  Purchaser. — Where  the  purchaser  of  a  spuri- 
ous bill  of  lading  sues  the  carrier  purporting  to  have  issued  it,  and 
in  his  complaint  simply  sets  up  a  conspiracy  between  the  alleged 
shipper  and  agent  of  the  carrier  to  do  certain  things,  the  issuance  of 
the  bill  of  lading  by  the  shipper  and  the  purchaser  thereof  by  plain- 
tiff as  an  innocent  purchaser,  the  complaint  cannot  be  sustained  on 
the  theory-  of  a  system  of  business  in  which  the  issuance  and  sale  of  a 
spurious  bill  of  lading  constituted  one  item,  and  the  issuance  of  a 
genuine  bill  on  the  delivery  of  the  goods  on  the  forged  bill  another 
item,  and  the  delivery  or  the  procuring  of  the  delivery  of  the  goods 
on  the  forged  bill,  another  item,  and  all  necessary  to  ctirry  out  the 
system  causing  the  loss. — lb.  109. 

Same;  Authority  of  Agents;  Issuance  of  Bill  of  Lading. — An 
ageut  of  a  carrier  has  no  authority  to  issue  a  bill  of  lading  for  goods 
before  they  are  received  for  shipment,  and  the  carrier  is  not  respon- 
sible for  the  unauthorized  acts  of  an  agent  in  issuing  a  bill  of  lading 
before  receiving  the  goods. — lb.  109. 

Same. — The  provisions  of  section  6136,  Code  1907.  do  not  make 
a  carrier  liable  for  the  act  of  an  agent  in  issuing  a  bill  of  lading 
before  receiving  the  goods,  where  the  agent  was  not  authorized  to 
issue  bills  of  lading  nt  all,  and  to  make  a  carrier  liable  It  must 
appear  that  a  bill  of  lading  was  issuetl  or  nuthorized  by  an  agent 
chnrgeil  with  the  duty  of  issuing  such  document. — lb.  109. 

(b)  Initial  and  Connet*ting. 

Carriers;  Goods;  Initial  Carrier;  Liability. — While  under  section 
5546,  Code  1907,  an  initial  carrier  is  liable  for  damages  to  a  shipment 
from  negligence  of  the  delivering  carrier  within  the  contemplation  of 
the  shipping  contract,  yet  such  carrier  is  not  liable  for  damages  for 
the  negligence  of  a  carrier  to  whom  tlie  shipment  has  been  deliv- 
ered under  a  new  contract  between  shipper  and  such  latter  carrier, 
after  the  shipment  had  Veen  carried  by  the  initial  carrier  to  the  desti- 
nation fixed  by  the  original  contract. — Intent.  Agri.  Cor.  v.  So.  Ry. 
Co.,  354. 

2.  Of  Passengers. 

(a)  Instructions. 

Carriers;  Passengers;  Instructions. — Where  the  action  was  by 
the  husband  for  damages  for  the  loss  of  society  and  services  of  his 
wife  because  of  injuries  received  in  alighting  from  a  street  car,  and 
there  was  evidence  from  which  it  might  be  inferred  that  defendant 
was  negligent  in  prematurely  starting  the  car,  although  the  starting 
was  properly  done,  a  charge  asserting  that  it  is  not  negligence 
for  those  in  charge  of  a  car  to  start  the  same  in  a  proper  manner, 
while  a  passenger  is  inside  of  the  car  walking  towards  the  door, 
was  properly  refused.—^.  R.  L.  rf  /'.  Co.  r.  Roach.  .Wi. 

(b)  Duty  to. 

Carriers;  Duty  to  Passengers;  Degree  of  Care.— The  carrier 
owes  to  Its  passengers  the  duty  to  exercise  the  highest  degree  of 
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care,  skill  and  diligeuce  known  to  very  careful,  skillful  and  diligent 
persons  engaged  in  a  like  business,  consistent  with  the  practical  oper- 
ation of  the  bushiess.— 7i.  7^.  h.  d  P.  Co.  r.  ^cUson,  348. 

(c)  Wantonness. 

Carriers;  Injury  to  Passenger;  Wantonness, — Defendant  was  not 
entitled  to  have  a  verdict  directed  for  it  under  a  count  cliarglng  wan- 
ton or  willful  misconduct  where  the  jury  might  have  found  from  the 
evidence  that  the  conductor  of  the  trailer  signalled  tlie  movement  of 
tlie  cars  and  caused  the  doors  to  be  closed  at  a  time  when  he  knew 
plaintiff  was  alighting,  and  was  between  the  doors  in  such  a  situation 
that  to  move  the  cars  or  close  the  doors  would  probal)ly  result  In 
injury,  and  that  the  conductor's  action  was  characterized  by  a  reck- 
less Indifference  to  the  probable  consequences  of  the  njovement  of  the 
cars  and  closing  the  doors. — R.  R.  L.  <C-  P.  Co.  r.  Nails,  .Sr)2. 

CHARGE  OF  COURT. 

In  particular  actions  and  crimes,  see  that  title. 

1.  Covered  by  Those  Given. 

Charge  of  Court;  Covered  l>y  Those  Given. — It  is  not  error  to 
refuse  charges  substantially  covered  by  written  charges  given. — 
Spiccr  V.  The  State,  9. 

Charge  of  Court;  Covered  by  Those  Given. — It  is  not  error  to 
refuse  requested  charges  substantially  covered  by  requested  charges 
given.— Fratioifi  v.  The  State,  89. 

Same. — ^The  court  having  charged  that  defendant  was  under  no 
legal  obligation  to  retreat,  but  could  stand  his  ground  and  repel  the 
attack,  if  any  was  made,  the  refusal  of  a  charge  that  defendant  had 
l)een  employed  as  a  night  watchman  at  the  place  where  the  difficulty 
occurred,  and  was  under  no  obligation  to  retreat,  but  could  stand 
his  ground,  and  resist  an  attack  made  on  him.  was  not  erroneous  as 
the  material  matteres  therein  contained  had  already  been  given 
in  the  other  instruction. — 1h.  89. 

2.  Reasonable  Doubt. 

Charge  of  Court;  Reasonable  Doubt. — A  charge  asserting  that 
the  jury  should  acquit  if  there  was  a  probability  of  defendant's  inno- 
cence, was  properly  refused  as  not  being  predicated  upon  the  evidoice. 
—Davis  v.  The  State,  59. 

Same. — A  charge  assserting  that  if  from  the  evidence  there  is  a 
probability  of  defendant's  innocence,  the  jury  should  find  him  not 
guilty,  even  though  It  has  no  reasonable  doubt  from  the  evidence  that 
defendant  is  guilty,  is  self -contradictory,  and  properly  refused. — Tb. 
59. 

3.  Abstract. 

Same;  Abstract. — Where  there  was  nothing  in  the  evidence 
affording  an  inference  that  any  witness  had  exhibited  at  the  trial  or 
elsewhere,  prejudice  or  anger  against  defendant,  charges  on  the  right 
of  the  jury  to  disregard  the  evidence  of  witnesses  exhibiting  preju- 
dice or  anger,  were  properly  refused  as  abstract. — Davis  r.  The  State, 
59. 

4.  Applicability  to  Evidence  and  Issues. 

Same;  Applieability  to  Evidence. — It  is  always  projier  lo  reluse 
charges  which  are  not  predicated  upon  or  supoprted  by  the  evidence. 
^-Davis  V.  The  State.  59. 
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5.  Conformity  to  Evidence  and  Issues. 

Charge  of  Court;  Conformity  to  Evidence. — Charges  seeking  to 
limit  the  inquiry  as  to  fraudulent  representations  to  one  certain 
occasion  during  the  negotiations  which  led  up  to  the  sale  were  prop- 
erly refused  where  there  was  evidence  of  similar  representations 
made  on  the  occasion  when  the  sale  was  consummated. — TilUs  v. 
Smith  Sons^L.  Co.,  122. 

G.  Directing  Verdict. 

Charge  of  Court;  Directing  Verdict. — Where  Issue  Is  taken  on 
an  immaterial  or  improper  plea,  and  the  plea  is  proven  without  dis- 
pute, the  pleader  Is  entitled  to  the  general  charge;  if,  however,  the 
evidence  is  conflicting  as  to  matters  alleged  in  the  plea,  the  ques- 
tion is  one  for  the  jury. — Nicholson  v.  KiUpatrick,  258. 

7.  Cautionary. 

Charge  of  Court;  Cautionary  Instructions. — A  refusal  to  instruct 
a  Jury  that  unless  each  Juror  is  reasonably  satisfied  from  the  evi- 
dence that  plaintiff  has  established  all  the  material  averments  of 
at  least  one  count  In  its  complaint,  the  Jury  cannot  find  for  plaintiff, 
constitutes  reversible  error. — Langhorne  v.  Simington,  337. 

8.  Ignoring  Issues  or  Evidence. 

Charge  of  Court;  Ignoring  Issue. — A  charge  as  to  what  will  con- 
stitute the  debts  of  the  wife  and  not  of  the  husband,  which  omits  to 
incorporate  the  essential  facts  that  the  acts  enumerated  were  refer- 
able to  the  indebtedness  secured  by  the  mortgage  which  the  wife 
was  seeking  to  avoid,  was  properly  refused,  as  Ignoring  issues. — 
BJey,  et  al.  v.  Lewis,  535. 

9.  I'ndue  Prominence  to  Particular  Matters. 

Same;  Undue  Pfvminence. — Charges  giving  undue  prominence  to 
a  particular  portion  or  portions  of  the  evidence  are  refused  without 
error. — Bley,  ct  al.  r.  Lewis,  535. 

CODE  SECTIONS  CITED  OR  COXSTRI'ED. 
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6209.  Ex  parte  Colvert,  651. 
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rOMMKKCK. 

Commerce:  Interstate;  Collection  of  Goods  at  Port  for  Export. 
— Where  a  foreign  corporation  bought  lumber  to  be  delivered  in  care 
of  the  vessel  at  Mobile,  and  there  inspected  and  paid  for  at  a  speci- 
fied price  per  M..  the  fact  that  lumber  was  purchased  for  export  and 
intended  to  be  loaded  on  vessel  and  continue  its  transportation  to  a 
foreign  country*,  did  not  render  the  transaction  one  of  Interstate 
commerce  so  as  to  remove  it  from  the  operation  of  the  state  law 
providing  that  foreign  corporations  shall  not  do  business  within  the 
state  without  complying  with  its  laws. — Bninner  v.  MohU€-(i.  L. 
Co..  248. 

Commerce;  Regulation ;  Statutes;  Construction. — The  Fuller  Bill 
(Acts  1909,  p.  63),  prohibits  Intrastate  shipments  of  intoxicating 
liquors,  except  when  made  for  purposes  therein  stated,  but  does  not 
attempt  to  prohibit  interstate  shipments. — Southern  Ex.  Co.  r.  The 
State,  454. 

Same;  Federal  Statutes;  Construction. — Tlie  Webb  I^w  (37 
Stat.  699)  does  not  prohibit  the  transportation  of  intoxicating  liquors 
from  one  state  into  another,  except  where  the  liquors  are  to  be 
received,  possessed,  or  in  some  way  used  as  prohibited  by  the  laws 
of  the  latter  state,  and  from  such  liquors  so  Imported  It  merely 
withdraws  their  interstate  character  and  their  immunity  from  state 
regulations,  and  as  so  construed,  it  is  a  valid  exercise  of  the  iK>wer  of 
Congress  to  regulate  interstate  commerce. — /ft.  454. 

Same;  Liquor  Traffic;  Prohibition. — Under  the  Webb  I^w,  the 
Carmlchael  Bill  (Acts  1900,  p.  8).  and  the  Puller  Bill  (Acts  1909, 
p.  63),  an  Interstate  carrier  is  not  prohibited  from  bringing  into  the 
state  intoxicating  liquors,  except  only  such  as  are  intended  for 
unlawful  use  in   the  state,  and  a   carrier  in   possession   of  liquors 
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for  delivery  to  a  person  who  Intends  to  use  the  same  In  violation  of 
the  state  law,  or  a  carrier  delivering  in  a  state  liquor  to  a  person  in 
the  state  intending  to  use  the  same  illegally,  violates  the  state  law. 
unless  it  has  no  knowledge  of  such  unlawful  purpose.— J6.  454. 

CONSPIRACY. 
1.  Civil. 

Conspiracy;  Civil  Action;  Damages. — ^The  gist  of  an  action  for 
conspiracy  is  the  damage  and  not  the  conspiracy,  and  the  damage 
must  have  been  the  natural  and  proximate  consequences  of  the  acts 
of  the  conspirators;  until  something  has  been  done  or  accomplished 
in  the  pursuance  of  the  conspiracy  it  is  the  mere  unfulfilled  intention 
of  several  persons  to  commit  a  wrong,  and  not  actionable.— L.  d  N. 
R.  R,  Co.  V.  National  P,  Bank,  109. 

CONSTITUTION  CITED  OR  COXSTRIKI). 

71.     State,  ex  rel.  Tax  Commission  v.  Smith,  482. 
211.    The  State  v.  Ala.  Fuel  &  Iron  Co..  487. 
217.     The  State  v.  Ala.  Fuel  &  Iron  Co.,  487. 
224.     Brown  v.  Gay-Pad^ott  II.  (*o.,  423. 
278.     Betty  v.  The  State,  211. 

CONTRACTS. 

Sec  ron)orntion5!,  81  ;  Sales. 
COKPORATIOXS. 

1.  Contracts  and  IMtra  Vires. 

Contracts;  Action;  Breach;  Complaint. — A  complaint  in  an 
action  for  a  breach  of  contract  need  not  show  that  the  contract  de- 
clared on  was  in  writing. — Buck  Creek  L.  Co.  v.  Nelson,  243. 

Corporations;  Contracts;  Powers  of  Officers  and  Agents;  Limi- 
tations.— I'nder  subdivision  10,  section  3440,  Code  1907.  a  provision 
in  the  certificate  of  incorporation  that  the  contracts  of  the  corpora- 
tion should  be  in  writing,  signed  by  its  president  and  countersigned 
by  its  treasurer,  was  not  a  limitation  upon  its  charter  powers,  but 
was  in  effect  a  by-law  or  regulation,  not  affecting  the  validity  of 
contracts  otherwise  executed  with  persons  who  had  no  actual  or 
imputed  knowledge  thereof;  its  liability  in  such  case  beins:  one  of 
agency  as  affected  by  the  apparent  scope  of  the  authority  of  the 
UKeiit  actlrg  for  it.— //i.  243. 

Same;  Power;  Ultra  Vires, — Strictly  speaking,  an  act  is  ultra 
vires  when  it  is  not  within  the  scope  of  the  powers  of  the  corporation 
to  i)erforni  it  under  any  circmnstances.  <»r  for  any  purpose. — lb.  243. 

COI'NTIES. 

1.  Debt  Limit,  etc. 

Counties;  Debts;  Classification. — The  legitimate  debts  of  coun- 
ties may  be  divided  into  two  classes:  those  which  are  prescribed  by 
law  and  purely  involuntary  as  to  the  county,  which  are  preferred 
claims  against  the  general  treasury,  and  which  section  153,  Code  1907, 
requires  the  treasurer  to  set  aside  sufficient  funds  to  pay,  and  those 
which  are  authorized  by  law  merely,  and  are  assumed  by  the  county 
with  some  measure  of  discretion  at  least  as  to  time  and  amount, 
which  the  county  cannot  incur  when  it  has  reached  its  constitutional 
debt  limit.— ^roirw  r.  Oay-Pad{ieti  Hdicare  Co..  423. 

Same;  Current  Obligations:  Anticipated  Revenue. — Although  a 
county  has  reached  its  constitutional  debt  limit,  It  is  bound  to  pay 
its  ordinary  current  obligations  for  governmental  purposes,  and  for 
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COV^TlKi^— Continued, 

this  purpose  may  anticipate  revenues  actually  assessed  and  payable 
for  the  year  In  which  the  obligations  were  incurred. — lb.  423. 

Same;  Voluntary  Obligation;  Constitutional  Debt  Limit, — Where 
a  county  has  reached  Its  constitutional  debt  limit,  all  further  volun- 
tary obligations  assumed  or  incurred  after  the  expenditure  of  the  full 
amount  of  revenues  on  hand,  or  in  legal  expectancy,  are  debts  within 
the  constitutional  prohibtion  and  not  enforceable. — fb.  423. 

Same;  Borrowing  Money, — ^Where  a  county  has  reached  its  con- 
stitutional debt  limit,  it  cannot  borrow  money,  even  to  provide  funds 
for  current  and  necessary  municipal  exi)enses. — lb.  423. 

COURTS. 

1.  Invoking  Jurisdiction. 

Courts;  Jurisdiction;  NonrResidents. — One  who  claims  a  right 
of  action  for  damages  against  a  non-resident  must  sue  for  same  in 
the  state  of  the  residence  of  such  non-resident,  unless,  without  a 
fraud  on  the  law,  he  can  obtain  service  upon  such  non-resident  in 
this  state,  by  process  of  attachment,  or  some  otlier  legal  way. — Ses- 
8oms  (ho.  Co.  V.  Inter.  8,  F.  Co.,  232. 

Same;  Oivunds;  Fraud. — ^Where  a  resident  who  claims  a  right 
of  action  against  a  non-resident  for  breach  of  an  agreement  of  sale, 
ordered  a  carload  of  food  stuffs  from  such  non-resident  with  the 
ostensible  purpose  of  paying  for  it  in  cash  upon  its  arrival  in  this 
state,  and  such  carload  of  food  stuff  was  shipped  with  bill  of  lading 
attached,  and  instead  of  paying  said  draft,  the  said  consignee  brought 
action  against  said  non-resident,  and  attached  the  contents  of  the 
car,  this  was  such  a  breach  of  faith  as  to  deny  to  the  consignee  the 
right  to  litigate  its  claim  in  this  state,  as  courts  will  not  lend  their 
Jurisdiction  to  those  seeking  to  obtain  it  by  a  fraud  upon  the  law. 
—Tb.  232. 

COI^RT  RULES. 

10  Sup.  Court.     Ogburn-Griflfln  Oro.  Co.  v.  Orient  Ins.  Co.,  218. 
DAMAGES. 

Ill  particular  actions,  see  that  title. 

I.  Loss  of  Service  of  Wife. 

Damages;  Wife;  Loss  of  Service;  Evidence. — Evidence  of  the 
service  performed  by  the  wife  for  her  husband  before  her  injury, 
and  that  she  was  unable  to  perform  such  service  thereafter,  was 
admissible  in  an  action  by  the  husband  for  damages  for  the  loss  of 
the  society  and  services  of  his  wife. — B.  /?.  fj.  i  P.  Co.  r.  Roach, 
30(3. 

Same. — Where  a  witness  testified  that  she  was  intimately  ac- 
quainted with  the  wife,  and  that  her  health  appeared  to  be  excellent 
and  that  she  was  very  active  before  her  injury,  it  was  competent 
for  such  witness  to  testify  further  that  she  had  never  know^n  of  the 
wife  to  complain  of  a  headache  or  be  in  bed  a  day. — 7^.  IMiCt. 

Same. — It  was  proper  to  admit  the  testimony  of  a  physician 
who  attended  the  wife  that  she  suffered  pain,  the  action  being  by 
the  husband  for  damages  for  loss  of  service  and  society  of  his  wife, 
becnuFe  of  Injuries. — lb.  300. 

Same. — It  was  competent  for  plaintiff  to  testify  as  to  mani- 
festations of  pain  by  his  wife,  and  the  duration  of  the  condition,  on 
the  question  of  the  loss  suffered  by  him  from  her  injury. — lb.  30(>. 
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DAMAGES — Continued. 

2.  Tiuie  Lost. 

Damages;  Instructions;  Conformity  to  Evidence. — Where  dam- 
ages for  loss  of  time  were  claimed  in  the  complaint,  and  thei*e  was 
evidence  showing  a  loss  of  time  by  reason  of  the  injury,  and  the 
monetary  equivalent  thereof,  defendant  was  not  entitled  to  a  charge 
that  plaintiff  could  not  recover  for  time  lost  from  work. — B.  R.  L.  d 
l\  Co.  v.  Sails,  352. 

3.  Personal  Injury. 

Damages;  Personal  Injury;  Elements;  Apprehetision. — While  a 
defendant  is  liable  for  the  damages  naturally  and  proximately  result- 
ing to  an  injured  party,  including  nervousness,  damages  cannot  be 
recovered  for  mere  apprehension  of  a  future  injury  by  plaintiff  not 
associated  with  or  resulting  from  some  physical  infirmity  caused  by 
the  injury  and  continuing  with  and  because  of  that  injury  or  infirm- 
ity.— McCrag  r.  Sharpe,  375. 

DKDICATION. 

Dedication;  Evidence;  Weight  and  Sufficiency. — The  evidence 
examined  and  held  to  show  a  dedication  of  such  road  as  it  then 
existed,  prior  to  the  erection  of  the  obstruction  therein  by  the  then 
owner  of  the  land. — Rudolph  v.  City  nf  Bliam,  620. 

Same;  Sale  of  Lots  by  Reference  to  Maps. — ^Both  at  the  present 
time  and  prior  to  the  enactments  of  the  Act  which  became  section 
3899,  et  seq..  Code  1^6,  an  owner  who  made  a  map  or  plat  of  laud 
which  spaces  thereon  indicating  roads  or  streets,  and  sold  lots  with 
reference  thereto,  dedicated  such  spaces  to  the  public,  leaving  them 
to  be  opened  as  streets  or  roads  by  the  proper  local  authorities  when 
the  public  interest  required  it  and  such  dedication  was  irrevocable 
except  by  legislative  enactment. — Ih.  020. 

DEEDS. 

See  Estoi)pel. 

1.  Description. 

Deeds;  Description;  Certainty  of  Ijocation. — The  deed  in  this 
case  examined,  together  with  the  maps  and  the  description  in  the 
complaint,  and  it  is  held  that  the  deed  was  void  for  want  of  certainty 
of  description,  for  the  reasons  stated  in  the  opinion. — Wilson  r. 
Carling,  543. 

Deeds;  Description;  Property  Conveyed. — A  deetl  conveying  land 
known  as  the  "Jesse  Myers  place,  described  as  follows"  followe<l  by  a 
description  according  to  government  subdivision,  shows  a  purpose  to 
convey  the  Jesse  Myers  place,  and  a  misdescription  in  the  government 
survey,  will  be  disregarded.-- /VM</r//  r.  Oodirin,  .5(m. 

2.  Construction. 

Same;  Construction. — A  deed  should  be  construed  to  carry  out 
the  intention  of  the  parties  as  ascertained  from  the  deed  itself. — 
Pvndry  v.  Oodirin,  .505. 

3.  Quitclaim. 

Deeds;  Quit  Claim;  Effect. — Although  a  quit  claim  deed  does 
not  ordinarily  carry  an  after  acquired  title,  yet  a  quit  claim  deed 
reciting  that  the  grantor  had  remised,  released  and  forever  quit 
claimed  unto  the  grantee  in  actual  possession  all  rights  and  inter- 
ests in  possession  and  expectancy,  so  that  neither  the  grantor  nor 
his  heirs  shall  or  can  challenge  the  title  of  the  grantee,  carries  with 
it  an  after  acquired  title. — (iarroir  r.  Toj-ry,  rt  ah,  572. 
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DETINUE. 

Detinue;  Plaint ifTs  Oicnership;  Taxes;  Poaaesaion  as  Ayenl. — 
Where  the  action  was  detinue  for  certain  staves,  and  derendaiit 
pleaded  the  genera]  issue  only,  and  plaintiff  proved  a  conveyance  of 
the  timber  on  the  land  from  which  the  staves  had  been  cut,  evidence 
that  plaintiff  had  not  paid  for  the  timber  conveyed  by  the  deed,  lind 
not  paid  taxes  on  the  land,  and  that  defendant  had  sold  the  staves, 
prior  to  the  bringing  of  the  action,  and  was  in  possession  merely  as 
agent  of  the  purchaser,  was  not  within  the  issues,  and  was  tliererore 
inadmissible.— Otw«n  v,  Wilson,  580. 

Same;  Possession;  Denial;  Estoppel. — Where  it  was  undispule<i 
that  defendant  had  manufactured  and  removed  the  staves  from  cer- 
tain lands,  the  timber  on  which  hiCd  been  conveyed  to  plaintiff,  and 
on  a  service  of  the  writ  of  detinue  for  the  staves,  defendant  gnve  a 
forthcoming  bond,  and  instituted  no  claim  in  favor  of  the  alleged  pur- 
chaser prior  to  suit  brought,  he  was  estopped  to  deny  that  he  was  in 
possession  of  the  staves  at  the  commencement  of  the  suit,  and  to 
claim  that  his  possession  was  merely  that  of  custodian  or  asent  for 
his  transferee. — lb.  580. 

DISMISSAL  AND  NON-SUIT. 

Dismissal  anrl  Xon-Suii;  Ofounds. — In  an  action  against  .sevenil 
alleged  makers  of  a  note,  there  was  no  discontinuance  in  taking  a 
default  judgment  against  those  defendants  who  did  not  appear,  and 
in  proceeding  to  trial  against  the  others. — Long  v.  Gwin,  lOTi. 

Dismissal  and  Non-Suit;  Discontinuance;  How  Affected. — A  dis- 
continuance can  only  be  predicated  on  some  positive  act  of  the  actor  in 
the  proceeding,  or  in  consequence  of  the  failure  or  omission  of  the 
actor  to  i)erform  some  precedent  duty  enjoined  by  law. — Ex  parte 
Doak,  406. 

DYING  DECLARATIONS. 
See  Homicide,  f  1. 

ELECTIONS. 
See  Animals. 

Elections;  Contests;  Oivunds. — Acts  101 V,  p.  340.  sections  IS  and 
25.  considered,  and  it  is  held  that  a  violation  of  either  of  sur-h  pro- 
visions by  a  candidate  for  the  office  of  commissioner  of  a  dty  was 
not  ground  for  a  contest  to  the  benefit  of  tlie  opponent  of  the  com- 
missioner electe<l. — Wattrra  r.  Lyons.  525. 

ELECTRICITY. 

Electricity;  Regulation;  Ordinances, — Within  its  police  powers 
a  city  may  enact  ordinances  requiring  the  insulation  of  the  metal 
portion  of  arc  lights,  provided  they  are  reasonable  regulations. — • 
liriggs  v.  B.  R.  L.  d  P.  Co.,  2G2. 

Sames  Inquiry;  Action. — Under  the  evidence  in  this  case,  it  was 
n  question  for  the  Jury  whether  the  negligence  of  defendant  in  not 
Insulating  the  exposed  iwrtlon  of  its  ac  light  as  required  by  the 
•ordinance  was  the  proximate  cause  of  the  death  of  plaintiff's  intes- 
tate.—76.  262. 

Slamc:  Contributory  Xeyliyence. — One  using  the  streets  of  a  city 
may  a$«sume  that  an  electric  light  company  has  complied  with  the 
ordinance  requiring  the  insulation  of  the  exposed  metal  parts  of  arc 
lights,  and  hence,  it  was  not  contributory  negligence  in  bringing  a 
high  metal  engine  Into  a  place  where  It  accidentally  came  In  contact 
A\ith  an  unlusulateil  arc  light,  through  which  a  deadly  current  was 
passing— /f).  262 
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KNDORSEUS. 
See  Bills  aud  Notes. 

KQUITY. 
For  particular  equitable  actions,  see  that  title. 

1.  Pleading. 

(a)  Amendment. 

Equity;  Pleading;  Amendment;  Different  Causes, — ^The  original 
bill  and  the  amendment  offered  thereto  stated  and  considered,  and  it 
is  held  that  In  view  of  the  provisions  of  section  3126,  Code  1907,  the 
Chancellor  erred  In  refusing  the -amendment,  as  it  did  not  change  the 
purpose  of  the  original  1)111,  or  make  a  new  case. — Ex  parte  Dclpey, 
449. 

Same, — Under  the  provisions  of  section  3126,  Code  1907,  it  Is  not 
enough  that  the  amendment  offered  may  make  a  mere  inconsistency* 
or  repugnancy  of  allegation,  but  there  must  be  an  Inconsistency  or 
repugnancy  of  the  purposes  of  the  bill  as  contradistinguished  from  a 
modiflcation  of  the  relief  In  order  to  render  the  proposed  amendment 
objectionable. — 76.  449. 

(b)  Demurrer. 

Equity;  Pleading;  Demurrer. — As  against  a  demurrer  to  a  bill 
in  equity,  the  general  conclusion  of  the  pleader  is  not  sufficient. — 
DcSoto  C.  M.  d  D.  Co.  V.  mil  607. 

2.  Findings  of  Register. 

Appeal  and  Error;  Reference;  Presumption. — Where  the  appeal 
!s  from  a  decree  overruling  exceptions  to  the  report  of  the  register 
on  matters  of  account,  dependent  on  the  register's  conclusion  from 
the  evidence,  all  reasonable  presumptions  are  indulged  to  support  his 
rulings,  and  they  will  not  be  disturbed  unless  shown  to  be  clearly 
wrong,  based  on  erroneous  conclusions  of  law,  or  illegal  evidence,  or 
on  manifest  error  in  weighing  the  testimony. — Gulf  Red  Cedar  Co. 
r.  Crenshair,  (506. 

Same. — ^The  findings  of  the  register  on  conflicting  evidence  will 
be  given  the  same  weight  as  the  finding  of  the  Jury,  and  will  not 
l)e  disturbed  on  appeal  unless  so  palpably  erroneous  as  would  war- 
rant the  Judge  in  setting  aside  the  verdict  under  the  same  circum- 
stances.—/ft.  606. 

3.  Clean  Hands. 

Equity:  Right  to  Relief;  Clean  Hands. — It  Is  sufficient  to  estab- 
lish that  complainant  is  not  entitled  to  equitable  relief  because  he 
does  not  come  into  equity  with  clean  hands  If  it  appears  that  com- 
plainant has  been  guilty  of  unscrupulous  practice  or  overreaching,  or 
has  concealed  important  facts,  though  not  actually  fraudulent,  or 
has  been  guilty  of  trickery,  or  taking  undue  advantage  of  his  posi- 
tion, or  unconscientious  conduct. — Harton  r.  TJttle,  et  a/.,  640. 

Same. — The  facts  examined  and  it  Is  held  that  although  in  the 
first  instance  complainant  was  under  no  duty  to  disclose  his  option, 
yet  such  duty  devolved  upon  him  when  he  became  a  quasi  partner  of 
defendant  in  the  purchase,  and  not  having  performed  his  duty,  was 
not  entitled  to  equitable  relief  against  respondent  by  virtue  of  the 
maxim  that  *'he  who  conies  into  e<inity  must  come  with  clean  hands." 
—Th.  640. 

4.  Trial  of  Issues  by  .Jury. 

Equity:  Trial  hy  tJury. — Tn  his  discretion,  the  Chancellor  may 
submit  to  a  Jury  controverted  issues  of  fact,  and  may  empanel  the 
Jury  himself  or  certify  the  questions  to  a  law  court'  for  trial  by 
jury. — Ex  parte  Colvert,  OHO. 
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Same;  Review;  Jurisdiction  of  Equity. — ^Where  the  Chancellor 
certifies  to  a  law  court  questions  for  trial  by  jury,  a  party  ag- 
grieved by  the  verdict  must  have  the  particulars  wherein  he  sup- 
poses himself  injured  on  the  trial  in  the  law  court  certified  by  the 
presiding  judge  thereof  to  the  chancery  court,  and  make  such  certifi- 
cate or  certified  exceptions  the  basis  of  a  motion  for  relief  before 
the  Chancellor.— 76.  650. 

Same;  New  Trial. — Where  the  Chancellor  directs  the  trial  of  the 
issues  of  fact  by  the  jury  he  must  set  aside  the  verdict  and  order 
a  new  trial ;  but  the  application  for  new  trial  must  be  made  to  him. 
—lb.  650. 

Same;  Issues. — Where  a  court  of  chancery  directs  a  suit  at  law 
the  court  of  law  has  power  to  render  judgment  and  settle  all  issues 
involved  in  the  case,  but  this  rule  does  not  apply  where  only  an 
issue  is  sent  by  the  court  of  chancery  to  a  law  court  for  trial. — fb. 
650. 

ESTOPPEL. 
1.  By  Deed. 

Estoppel,  by  Deed;  Operation  and  Effect. — Where  it  is  sought  to 
fasten  an  estoppel  upon  a  party  to  a  deed  by  virtue  of  a  clause  therein 
contained,  it  is  necessary  to  ascertain  what  was  meant  at  the  time 
by  the  deed,  and  when  the  intention  can  be  determined,  the  instru- 
ment must  be  limited  in  its  operations  by  way  of  estoppel  to  accord 
with  the  intention. — Pendrcy  r.  Oodicin,  565. 

Same. — Ordinarily,  a  grantee  in  a  deed  is  not  estopped  by  the 
recitals  therein,  but  where  the  recital  showed  that  the  object  of  the 
parties  is  to  make  the  matter  recited  a  fixed  fact,  the  recital  is 
binding  on  all  the  parties  and  their  privies. — lb.  565. 

Same;  Construction. — The  deeds  and  the  facts  examined,  and  it 
is  held  that  the  description  in  the  executor's  deed  was  conclusive  on 
the  grantee  as  to  the  land  conveyed,  although  the  grantee  did  not  read 
the  deed,  though  having  full  capacity  and  opportunity  to  do  so,  but 
retained  it  without  reading  it. — lb.  565. 

Bistoppel;  Grounds;  Recital. — Owners  of  land  who  conveyed  Jt 
by  deeds  describing  it  as  bounded  on  a  public  highway,  irrevocably 
recognized  the  highway  as  a  public  highway. — Rudolph  r.  City  of 
B*ham,  620. 

EVIDENCE. 

In  particular  actions  and  crimes,  see  that  title;  see  witnesses; 
trial ;  appeal  and  error. 

1.  Motive. 

Evidence;  Motive. — Motive  is  an  inducement  or  that  which  leads 
or  tempts  the  mind  to  do  or  commit  the  crime  charged. — Spicer  v. 
The  State,  9. 

Same. — The  motive  for  a  crime  cannot  be  speculated  upon  or 
imagined,  and  the  motive  attributed  to  defendant  must  have  some 
legal  or  logical  relation  to  the  act  charged  according  to  known  rules 
and  principles  of  human  conduct;  otherwise,  it  cannot  be  considered 
a  legitimate  part  of  the  proof. — lb.  9. 

2.  Best  and  Secondary. 

Same;  Best  and  Secondary. — The  warrants  and  capiases  under 
which  defendant  was  detained  in  jail  at  the  time  he  wrote  a  certain 
letter,  were  the  best  evidence  that  he  had  not  then  been  charged  with 
or  arrested  for  the  killing  of  his  wife,  for  whose  murder  he  was 
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then  on  trial,  but  that  he  was  being  charged  with  the  murder  of  a 
third  person.— fifpicer  v.  The  State,  9. 

3.  Letters  and  Documents. 

Evidence;  Letters, — Where  a  witness  identified  a  letter  purport- 
ing to  be  signed  by  the  letters  "O.  L.  T."  and  the  envelope  In  which 
the  letter  was  received  bore  the  postmark  of  the  town  stated  in  the 
date  line  in  the  letter,  but  on  the  back  thereof  were  the  words, 
"From  J.  W.  T."  followed  by  the  name  of  the  town,  t^e  letter  was 
properly  admitted  in  evidence  against  the  objection  that  the  -envelope 
purported  to  come  from  one  party  while  the  letter  purported  to  be 
signed  by  another. — Francis  v.  The  State,  39. 

Evidence;  Letters;  Preliminary  Proof, — Unless  it  is  in  reply  to 
a  communication  sent  by  the  addressee  thereof,  a  letter  or  telegram 
reecived  in  due  course  is  not  admissible  as  evidence  against  the  pur- 
ported sender  thereof,  without  proof  that  he  sent  it,  or  proof  of  his 
handwriting. — Rike  v,  McHugh  d  Qroom,  237. 

Same, — It  was  proper  to  admit  in  evidence  a  telegram  where  it 
was  shown  that  it  was  in  response  to  a  telegram  sent  to  the  pur- 
ported sender  thereof,  and  it  further  appeared  that  a  letter  of  the 
same  date  fully  covered  and  confirmed  the  matter  set  out  in  the 
telegram. — Ih.  237. 

4.  Absent  Witness  Testimony. 

Same;  Absent  Witness;  Testimony. — The  testimony  of  a  witness 
taken  down  at  the  preliminary  trial  by  a  stenographer,  and  identified 
by  such  stenographer  as  the  testimony  of  such  witness,  may  be  read 
on  the  trial,  if  the  witness  is  beyond  the  jurisdiction  of  the  court  at 
the  time  of  the  trial.— Fra net*  v.  The  State,  39. 

5.  Self-Serving  Declarations. 

Same;  Self-Serving  Declaration. — Statements  by  defendant  made 
sometime  after  the  shooting  explaining  and  exonerating  his  acts,  are 
not  parts  of  the  res  gestie,  but  are  self-serving  and  properly  excluded 
when  offered  on  behalf  of  defendant. — Fronds  v.  The  State,  39. 

Evidence;  Admissibility;  Self-Serving  Dedaration, — In  an  action 
by  the  husband  for  damages  for  the  loss  of  the  services  and  society 
of  his  wife  on  account  of  injuries  to  her,  the  testlnK)ny  of  the  wife 
that  she  did  her  household  work  before  the  injury,  but  was  unable 
to  perform  such  service  afterward,  was  not  inadmissible  as  a  self- 
serving  declaration.— B.  E.  L.  d  P.  Co.  v.  Roach,  306. 

6.  Immateriality. 

Evidence;  Admissibility. — ^The  fact  that  defendant  had  been  ar- 
rested by  C.  and  been  turned  loose  prior  to  his  arrest  by  the  witness, 
the  witness  stating  that  defendant  stated  that  he  had  been  previously 
arrested  by  M.  but  turned  loose,  was  immaterial  and  properly  ex- 
clude^.—Washington  V,  The  State,  101. 

7.  Admissions. 

Evidence;  Admissions;  Time. — Where  the  action  was  by  a  patron 
against  the  telephone  company  for  failure  to  render  service,  a  state- 
ment by  the  company's  manager  sometime  thereafter  to  show  the 
qualification  of  the  operator  in  charge  at  the  time  was  not  admis- 
sible.—Vtiwor*  V.  So.  Bell  T.  d  T,  Co.,  292. 

8.  Hearsay. 

Evidence;  Hearsay;  Res  Gestae. — Where  the  horse  which  plain- 
tiff and  her  companion  was  driving  became  frightened  at  the  approach 
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of  the  automobile,  throwing  them  from  the  buggy,  a  statement  by 
one  S.,  made  after  the  accident,  that  he  told  defendant,  who  was 
driving  the  car,  that  plaintiff  and  her  companion  were  coming,  and 
that  he  should  stop,  was  a  mere  recital  of  a  past  event,  and  not  of 
the  res  gesta?. — McCray  v.  Sharpe,  375. 

9.  Res  Gestse. 

Evidence;  Res  Gestae;  Execution  of  Mortgage. — Where  a  mar- 
ried woman,,  in  the  absence  of  the  mortgagee,  refused  to  sign  a  mort- 
gage when  requested  to  do  so,  stating  to  the  Justice  of  the  peace  that 
it  was  the  debt  of  the  husband,  such  statement  was  not  part  of  the 
res  gestae  of  her  execution  and  acknowledgment  of  the  mortgage  on 
a  subsequent  day,  and  hence,  inadmissible  as  against  the  mortgagee 
— Blcy,  et  a1.  v,  Letcis,  535. 

10.  Parol  as  to  Writing. 

Evidence;  Parol  as  to  Writing. — ^Where  a  deed  contains  every- 
thing necessary  to  a  correct  understanding  of  the  intention  of  the 
parties,  parol  evidence  is  not  admissible  to  control  its  construction  or 
add  to  its  provisions. — Pendry  v.  Godwin,  565. 

Evidence;  Documentary ;  Parol  to  Explain. — Where  the  ambigu- 
ity in  a  written  instrument  is  patent,  parol  evidence  cannot  be  ad- 
mitted to  supply  the  deficiency;  the  rule  is  otherwise  when  the 
ambiguity  is  latent. — Garrotc  v.  Toxey,  572. 

11.  Judicial  Knowledge. 

Evidence;  Judicial  Knowledge. — The  courts  will  not  take  Judi- 
cial notice  that  the  offensive  odors  emitted  from  a  stable  contain 
ammonia,  and  are  "supposed  to  be  more  or  less  healthful." — Kyser 
V.  Hcrtzler.  658. 

FALSE  IMPRISONMENT. 

False  Imprisonment;  Arrest  hy  Bail;  Evidence. — In  an  action 
for  false  imprisonment  based  on  an  unlawful  arrest  by  plaintiff's 
bail,  the  bail  bond  is  admissible  in  evidence  in  justification  only 
where  the  right  of  the  bail  to  make  the  arrest  is  properly  pleaded ; 
when  not  so  pleaded,  the  bail  bond  is  admissibly  only  in  mitigation. 
— XichoUon  v.  Killpatriok,  258. 

FIXTURES. 

Fixtures;  Retnoval;  Action;  Waste. — An  action  in  the  nature  of 
waste  lies  for  the  wrongful  removal  of  fixtures  by  a  tenant  which 
results  in  injury  to  the  reversion,  and  the  landlord  may  anply  for 
an  injunction  before  the  removal. — Walker  v.  TilliSf  313. 

Same;  Right  of  Lessee. — In  the  absence  of  any  provision  in  the 
lease  to  the  contrary  a  sub-lessee  of  an  amusement  park  may  remove 
amusement  devices  erected  by  it.  if  removable  without  serious  injury 
to  the  freehold,  and  made  during  the  term. — lb.  313. 

Same;  Lease;  Consti-uction ;  Trade  Fixtures. — A  provision  in  the 
lease  of  an  amusement  park  that  after  the  expiration  of  the  term 
the  lessor  may  repossess  himself,  and  that  all  improvements  erected 
on  the  land  during  the  lease  shall  revert  to  him,  and  that  the  land 
with  improvements  shall  revert  within  thirty  days  after  non-payment 
of  rent  at  maturity,  the  failure  to  perform  other  conditions  on  giving 
notice  will  not  authorize  the  lessor  to  prevent  the  removal  by  the 
lessee  or  the  sub-lessee  of  trade  fixtures;  the  word  "Improvement" 
being  confined  to  alterations,  repairs,  or  improvements  on  the  pr«n- 
ises  not  including  articles  in  their  nature,  chattels. — Ih.  313. 
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Same;  Trade  Fixtures, — Mere  machines  or  trade  fixtures  in  the 
nature  of  chattels,  capable  of  being  detached  without  material  injury 
to  the  freehold,  may  be  removed  by  the  lessee  or  his  sub-lessee  during 
the  term ;  the  machines  or  trade  fixtures  having  been  erected  by  the 
lessee  or  his  sub-lessee  as  fixtures. — 7&.  313. 

FORMER  JEOPARDY. 

Criminal  Lair;  Former  Jeopardy;  Conviction  in  Recorder's 
Court, — Vnder  sections  1221-2,  Code  1907,  a  conviction  in  a  recorder's 
court  on  a  complaint  charging  assault  and  battery,  with  a  bar  to  a 
subsequent  prosecution  charging  an  assault  with  intent  to  murder, 
but  based  on  the  same  facts,  at  the  same  time ;  the  judgment  in  the 
first  prosecution  being  a  judicial  determination  that  the  crime  was 
not  a  fe]ony.—Ratlev  t\  The  State,  107. 

FRAUD. 

Fraud:  Representations ;  Duty  to  Investigate. — A  party  to  whom 
representations  are  made  may  rely  upon  them  without  instituting  an 
independent  investigation,  where  the  statements  are  made  as  of  facts, 
especially  of  matters  which  may  be  within  the  knowledge  of  the 
party  making  them. — Titlis  v.  Smith  Sons  L.  Co.,  122. 

Same;  Opinion. — Where  the  parties  deal  at  arm's  length,  the 
expressions  of  opinions  by  a  seller  as  to  the  property,  such  as  to  cur- 
rent market  values,  etc.,  cannot  be  made  the  ground  for  an  action  ef 
deceit,  since  the  vendee  had  no  right  to  rely  thereon. — lb.  122. 

Same;  Jury  Question. — I'nder  the  evidence  in  this  case  it  was  a 
question  for  the  jury  whether  the  representations  of  the  vendor  as  to 
the  value  of  the  goods  were  mere  expressions  of  opinion  or  state- 
ments of  fact  on  which  the  vendee  was  entitled  to  rely. — Ih.  122. 

Same;  Trader's  Talk. — A  seller  is  not  liable  either  in  contract  or 
tort  for  mere  "trader's  talk."— 76.  122. 

Same;  Representations ;  Opinion. — Although  the  value  of  prop- 
erty is  often  a  matter  of  oi)inion,  yet  if  the  purchaser  states  his 
Ignorance  and  invites  the  opinion  of  the  seller,  and  gives  him  to 
understand  that  he  relies  on  that  opinion,  the  vendor  is  not  boimd 
to  answer,  but  if  he  does  answer,  he  must  speak  the  truth,  since  under 
such  circumstances  the  aflfirmation  of  a  definite  oi)inion  as  to  value 
becomes  an  affirmation  of  a  fact— of  the  fact  of  a  bona  fide  opinion. 
—Ih.  122. 

Same;  Jury  Question. — Whether  an  oi)iniou  of  a  vendor  concern- 
ing the  value  of  property  has  been  elicited  under  such  circumstances 
of  confidence  as  to  induce  the  purchaser  to  forbear  independent 
investigation,  is  usually  a  question  for  the  jury. — /b.  122. 

Same. — If.  after  an  independent  investigation  which  proves 
unavailing  or  unsatisfactory,  a  purchaser  goes  to  the  vendor,  demand- 
ing assurance,  the  question  as  to  whether  he  relied  on  an  assurance 
so  obtained  is  for  the  jury. — Ih.  122. 

Same;  Damages. — In  an  action  for  deceit  and  assumpsit  by  a 
purchaser  against  a  seller,  the  proper  measure  of  damages  is  the  dif- 
ference between  the  actual  value  of  the  property  at  the  time  of  sale 
or  exchange,  and  it  represented  value. — lb.  122. 

HIGHWAYS. 
1.  irse  of. 

Highways;  Use;  Automobiles;  Care  Required. — Independent  of 
the  Acts  regulating  the  operation  of  automobiles,  the  common  law 
requires  the  operator  of  such  a  machine  upon  a  highway  to  exercise 
reasonable  care  to  avoid  injuring  others  travelling  along  the  highway. 
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but,  having  the  right  to  use  the  highway  in  common  with  such  others, 
such  operator  is  only  liable  for  negligence. — McCray  t\  Bharpe,  375. 

2.  Establishment  and  Maintenance. 

Highicays;  Width;  Establishment. — Section  5768,  Code  1907, 
does  not  forbid  the  establishment  of  roads  more  than  thirty  feet  in 
width.— -«udo7pfe  v.  City  of  B'ham,  020. 

Same;  Authority  of  CommAssion. — ^Wlth  reference  to  the  estab- 
lishment and  change  of  public  roads,  the  boards  of  county  commis- 
sioners exercise  a  quasi  legislative  autliority,  which  other  tribunals 
will  not  revise  or  control,  unless  Its  action  Is  productive  of  Injury  to 
or  Interferes  with  the  property  rights  of  Individuals. — Ih.  620. 

Same;  Record. — Official  action  with  reference  to  the  location  or 
change  of  public  roads  should  be  shown  by  the  proper  record  of  the 
boards  of  county  commissioners. — Ih.  620. 

Same ; 'Encroachments ;  Limitation. — The  acts  of  county  authori- 
ties in  suffering  structures  encroaching  en  a  road  to  remain  undis- 
turbed many  years,  and  in  caring  for  the  road  as  limited  by  such 
encroachments,  did  not  estop  them  at  any  time  from  re-establishing 
the  public  right  to  the  use  of  the  road  as  defined  by  actual  use  prior 
to  such  encroachment;  limitations  do  not  run  against  the  right  of 
the  public  in  highways,  and  a  mere  non-user  of  part  of  a  highway 
for  any  length  of  time  will  not  operate  as  an  abandonment. — lb. 
620. 

HOMICIDE. 
1.  Evidence. 

Homicide;  Evidence;  Motive. — Evidence  that  defendant  had  pro- 
cured insurance  upon  the  life  of  his  wife,  payable  to  himself  in  the 
sum  of  $17,000.00,  was  admissible  as  tending  to  show  motive,  the 
prosecution  being  for  wife  murder. — Spicer  v.  The  State,  9. 

Same. — ^Where  the  state  claimed  that  defendant  killed  his  wife 
In  order  to  collect  insurance  on  her  life,  the  details  of  the  procuring 
and  collecting  the  insurance,  and  conversations  relative  thereto  not 
tending  to  show  guilt  or  innocence,  nor  to  corroborate  or  contradict 
any  relevant  evidence,  is  admissible. — lb.  9. 

Same. — Where  it  did  appear  that  defendant  said  that  he  would 
fix  up  his  house  with  the  insurance  money,  it  was  not  competent  to 
introduce  statements  made  by  defendant  subsequent  to  the  killing  of 
his  wife  relative  to  what  he  would  do  as  to  fixing  up  his  house. — 
lb.  9. 

Same;  Relations  Between  Defendant  and  Deceased. — Where  a 
defendant  was  charged  with  killing  his  wife,  evidence  as  to  actual 
cruelty  on  the  part  of  defendant  towards  his  wife  is  admissible. — 
7^.9. 

Same. — Where  defendant  was  charged  with  killing  his  wife, 
evidence  as  to  his  association  and  relation  with  other  women,  or 
even  the  desire  of  such  relation,  is  admissible,  if  it  appears  that  the 
wife  stood  in  the  way  of  his  gratifying  these  desires ;  but  words  and 
acts  to  or  towards  other  women  are  not  admissible,  unless  they  have 
a  certain  tendency  to  show  motive. — lb.  9. 

Same. — Relations  between  defendant  and  other  women  are  not 
admissible  for  the  purpose  of  proving  the  corpus  delicti,  the  charge 
being  wife  murder,  but  are  admissible  only  where  there  is  other  evi- 
dence to  establish  the  corpus  delicti  to  repel  the  presumption  of  inno- 
cence arising  from  the  relationship  existing  between  man  and  wife. 
^Ib.  9. 
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Same. — Where  defendant  was  being  tried  for  murder  of  his 
wife  evidence  that  on  one  occasion,  defaidant  said  to  a  witness  who 
was  walking  Into  church  with  a  young  lady  unknown  to  defendant, 
that  If  his  wife  was  not  there  he  would  take  the  ^rl  away  from  the 
witness ;  that  he  advised  another  witness  not  to  get  married,  and  said 
that  he  would  not  marry  any  woman  the  sun  ever  shone  upon ;  that 
on  another  occasion  he  said,  in  a  laughing  way,  that  If  he  was  not 
married  he  would  not  be,  was  not  admissible  in  the  absence  of  evi- 
dence of  a  direct  nature,  to  show  infelicity  between  defendant  and 
his  wife,  or  that  he  was  cruel  and  unkind  to  her. — lb.  9. 

Same;  Statements  by  Deceased. — Evidence  as  to  a  statement 
made  by  deceased  after  she  had  received  a  mortal  wound,  which  was 
not  a  part  of  the  res  gest«  of  the  killing,  nor  of  a  dying  declaration 
admitted  in  evidence,  and  which  did  not  tend  to  contradict  the 
dying  declarations,  was  not  admissible. — lb.  9. 

Same;  Threats  by  Third  Person. — Where  defendant  was  on  trial 
ror  wife  murder,  and  there  was  evidence  tending  to  show  that  the 
wife  was  shot  by  a  negro  boy,  and  that  such  boy  intended  to  shoot 
defendant  instead,  it  was  competent  for  defendant  to  Introduce  in 
evidence  threats  made  by  the  negro  boy  towards  him. — lb.  9. 

Same. — Where  the  state  had  introduced  evidence  tending  to 
show  intimate  if  not  criminal  relations  between  defendant  and  a 
young  woman,  and  that  they  were  together  in  an  automobile  and 
registered  at  various  hotels,  it  was  competent  for  defendant  to  intro- 
duce evidence  that  a  brother  of  defendant  and  such  young  woman 
had  had  some  trouble,  and  that  defendant's  brother  had  procured 
defendant  to  carry  her  away,  and  that  he  was  doing  so  when  they 
were  seen  together,  but  the  details  of  the  trouble  between  the  brother 
and  the  young  woman  were  not  admissible. — lb.  9. 

Same. — Where  the  state  asserted  as  a  motive  for  the  killing  the 
obtaining  by  defendant  of  the  insurance  on  the  life  of  his  wl^. 
evidence  that  defendant  made  proof  of  his  wife's  death  to  the  insur- 
ance company  soon  after  the  killing,  was  properly  admitted. — lb.  9. 

Same. — The  fact  that  defendant  stated  at  the  time  that  he  was 
making  such  proof  that  he  was  in  no  hurry  to  do  so,  was  properly 
excluded  as  a  self-serving  declaration. — lb.  9. 

Same. — ^The  details  of  purchases  and  exchanges  of  automobiles 
by  defendant  soon  after  the  death  of  his  wife,  and  what  was  said 
relative  to  such  exchanges  and  purchases,  were  not  admissible,  and 
was  not  rendered  admissible  by  a  remark  of  defendant  that  a  par- 
ticular machine  was  Just  right  for  carrjing  ladies  to  ride,  or  for 
carrying  his  children. — lb.  9. 

Same. — Where  witness  did  not  identify  the  accused  as  the  man 
in  question,  and  it  was  not  shown  to  have  had  any  connection  with 
or  relation  to  the  death  of  the  wife,  the  fact  that  a  man  of  the  same 
name  as  defendant  was  in  the  house  of  a  certain  woman,  was  im- 
properly admitted. — 76.  9. 

Same. — ^Where  defendant  was  on  trial  for  murdering  his  wife, 
and  the  state  had  Introduced  letters  written  by  defendant  while  in 
Jail,  stating  that  he  expected  to  tell  the  truth  if  it  broke  his  neck, 
defendant  should  have  been  permitted  to  show  that  at  that  time  he 
was  not  charged  with  killing  his  wife,  but  with  killing  a  third  person 
which  he  had  asserted  was  the  murderer  of  the  wife. — lb.  9. 

Homicide;  Evidence;  Dying  Declarations.— Where,  after  making 
a  dying  declaration  tending  to  .show  murder,  deceased  admitted  to  be 
true  certain  statements  made  by  defendant  in  his  presence  which 
exonerated  defendant,  such  statements  are  competent  as  a  part  of  the 
dying  declaration  showing  what  occurred  and  describing  the  situation 
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between  the  parties  at  the  time  of  the  fatal  difficulty,  and  it  was 
error  to  restrict  its  scope  to  coutradlctiou  of  the  previous  declara- 
tion.—Tt^fe  t\  The  State,  46. 

Same;  Evidence. — Where  the  murder  was  alleged  to  have  fol- 
lowed the  burglarizing  of  a  gin  house  of  deceased,  evidence  that 
sorghum  seed  and  peas  similar  to  that  alleged  to  have  been  stolen 
from  the  gin  house  of  deceased  were  found  under  a  pile  of  lumber 
several  hundred  yards  from  defendant's  house  was  properly  admitted, 
notwithstanding  the  lumber  was  located  on  land  which  did  not 
belong  to  defendant,  but  was  piled  there  by  defendant  with  the  con- 
sent of  the  owner,  there  being  other  evidence  connecting  defendant 
with  the  crime. — Pope  v.  The  State,  50. 

Same, — ^Where  the  murder  was  alleged  to  have  been  committed 
by  beating  deceased  over  the  head,  evidence  that,  on  the  day  after 
the  homicide,  a  pair  of  shoes,  alleged  to  have  belonged  to  defendant, 
and  having  blood  and  flesh  on  them,  were  found  under  a  house  on 
defendant's  premise,  was  admissible. — Ih.  50. 

Same. — Where  it  appeared  that  defendant  went  to  the  mill  of 
deceased  on  the  afternoon  before  the  commission  of  the  crime  for  the 
ostensible  purpose  of  having  his  corn  ground  into  meal,  the  state 
claiming  that  his  purpose  was  to  e.xamine  the  premises  preliminary 
to  burglarizing  them,  evidence  that  he  told  a  simple  minded  boy  who 
slept  In  the  mill  that  he  ought  not  to  sleep  in  the  mlllhouse,  and 
that  a  snake  might  bite  him  there,  was  admissible. — Ih.  50. 

Same. — Where  the  evidence  of  the  identity  of  the  person  com- 
mitting the  murder  was  circumstantial  and  tended  to  show  that  the 
crime  was  committed  either  by  defendant  or  by  a  certain  other 
person,  evidence  that  such  other  person  was  in  his  room  and  could 
not  possibly  have  been  at  the  scene  of  the  crime,  was  properly 
admitted.— /?>.  50. 

Same. — The  testimony  of  the  mother  of  a  person  who  had  been 
suspected  of  committing  the  crime  with  which  defendant  was  charged, 
that  such  other  person  was  in  his  room  and  not  at  the  scene  of  the 
crime,  was  properly  admitted,  notwithstanding  that  at  the  time  she 
gave  such  testimony  her  son  was  In  jail  charged  with  the  crime, 
as  this  fact  merely  affected  the  value  of  her  testimony. — Ih.  .tO. 

Samre. — ^The  fact  that  relevant  evidence  is  inconclusive  is  not 
ground  for  excluding  it  in  a  murder  case  or  other  criminal  prosecu- 
tion.—7&.  50. 

Homicide;  Evidence. — Where  it  appeared  that  deceased  had 
made  an  attack  upon  defendant  about  thirty  minutes  before  the  kill- 
ing occurred,  the  court  properly  excluded  testimony  going  Into  details 
of  the  previous  difficulty,  as  such  testimony  did  not  have  a  tendency 
to  sustain  defendant's  plea  to  self-defense,  but  did  have  a  tendency 
to  bring  into  the  cai^e  collateral  matter. — Davifi  v.  The  State,  50. 

Same;  Declarations. — Where  the  homicide  occurred  In  a  store, 
evidence  that  defendant,  after  having  a  difficulty  with  deceased  at 
a  mill  at  which  they  worked,  returned  home  and  informed  his  wife 
that  he  was  going  to  the  store  to  settle  his  account,  was  admissible  to 
explain  his  presence  at  the  store,  and  to  rebut  an  inference  of  intent 
and  premeditation ;  such  declaration  not  being  inadmissible  because  of 
the  fact  that  it  was  in  the  nature  of  a  self-serving  declaration. — lb. 
59. 

Same. — Where  the  state  had  Introduced  evidence  to  show  that 
defendant  dropped  a  knife  near  the  body  of  deceased  after  the  killing., 
and  defendant  claimed  that  deceased  had  assaulted  him  with  a 
knife,  a  witness  for  defendant  could  not  testify  that  another  person 
who  had  left  the  country  and  did  not  appear  at  the  trial,  attempted 
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to  induce  him  to  testify  tliat  the  knife  belonged  to  defendant;  such 
evidence  being  admissible  only  for  the  purpose  of  impeaching  such 
other  pei'son  who  was  not  a  witness. — /&.  59. 

2.  Instructions. 

fa)   Self -Defense. 

Homicide;  Self-Defense. — ^The  belief  of  accused  of  imminent 
danger  must  be  a  reasonable  belief  produced  from  surrounding  cir- 
cumstances in  order  to  enable  him  to  rely  on  self-defense. — Francis 
v.  The  State,  39. 

Same;  Instructions, — A  charge  asserting  that  the  danger  need 
not  be  actual,  but  if  the  circumstances  create  in  the  mind  of  defend- 
ant a  reasonable  belief  that  he  is  in  imminent  danger  of  great  bodily 
harm,  or  of  losing  his  life,  he  may  shoot  his  assailant  to  save  his  own 
life,  omits  essential  elements  of  self-defense,  and  is  properly  refused. 
—lb.  39. 

Same. — A  charge  combining  some  elements  which  are  sought  to 
reduce  a  homicide  to  manslaughter,  with  other  elements  applicable 
to  the  theory  of  self-defense,  is  misleading  and  properly  refused. 
— /6.  39. 

Same, — A  charge  that  if  defendant  did  not  provoke  the  difficulty, 
and  when  he  fired  the  fatal  shot  the  circumstances  were  such  as 
to  create  in  his  mind  the  belief  that  he  was  in  danger  of  losing  his 
life  or  of  suffering  great  bodily  harm,  he  must  be  acquitted,  was 
properly  refused  for  not  predicating  freedom  from  fault  in  bringing 
about  the  difficulty ;  the  expression  "did  not  provoke  the  difficulty" 
not  being  the  equivalent  of  freedom  from  fault. — lb.  39. 

Same;  Instructions ;  Burden  of  Proof. — ^The  state  is  not  bound 
to  prove  that  deceased  was  free  from  fault  in  bringing  on  the  fatal 
encounter,  although  the  Jury  may  believe  that  a  state  of  facts  existed 
which  put  upon  the  state  the  burden  of  showing  that  defendant  was 
in  fault.— Davis  r.  The  State,  59. 

Same. — Where  there  were  only  two  alternative  fiindings  ix)ssible 
— that  accused  killed  deceased  before  the  latter  made  any  demonstra- 
tion, or  that  deceasd  made  an  assault  upon  defendant  with  a  deadly 
weapon — instructions  on  the  right  of  a  party  to  act  upon  the  reason- 
able appearance  of  danger,  were  properly  refused. — 76.  59. 

Same;  Self-Defense. — Ordinarily,  a  person  attacked  with  mur- 
derous intent  is  not  bound  to  retreat,  unless  he  can  do  so  without 
Increasing  his  peril,  but  that  rule  does  not  obtain  where  he  provokes 
the  difficulty ;  hence,  where  defendant  claims  that  he  killed  in  self- 
defense,  a  charge  on  the  duty  to  retreat  which  omits  the  qualification 
that  he  could  do  so  without  increasing  his  peril  wns  properly  refused. 
—76.  59. 

Same. — ^Where  a  defendant  fired  the  fatal  shot  as  a  result  in  part 
of  sudden  passion  aroused  by  a  blow,  though  he  entertained  malice, 
the  fact  of  the  sudden  passion  did  not  reduce  the  offense  to  man- 
slaughter.— 76.  59. 

Same. — Where  the  state  asserted  that  defendant  went  to  the 
store  for  the  purpose  of  ]»rovoking  the  difficulty,  and  there  killed 
deceased,  the  refusal  of  an  instruction  that  defendant  had  the  right, 
under  the  law,  to  go  to  the  store,  was  not  error. — lb.  ."iO. 

Homicide:  Self -Defense. — Where  a  defendai>t  was  In  actual  im- 
minent peril  of  life,  or  of  suffering  grievous  1  odily  harm,  when  he 
shot  decea.sed.  and  the  other  conditions  requisite  to  the  exercise  of 
the  right  of  self-defense  were  r>resent,  an  honest  belief  on  the  part 
of  defendant  in  his  peril  was  Immaterial,  and  an  inquiry  as  to  its 
existence  will  not  be  made,  since  the  requirement  of  honest  belief 
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is  applicable  only  to  reasonably  apparent  peril. — O'Rear  v.  The  State, 
71. 

Same. — Where  the  circumstances  attending  the  homicide  were 
such  as  to  Justify  defendant  in  a  reasonable  belief  that  he  was  in 
danger  of  death  or  great  bodily  harm,  and  that  he  could  not  retreat 
without  increasing  his  peril,  and  he  honestly  believed  such  to  be  the 
case,  he  could  shoot  in  self-defense,  although  as  a  matter  of  fact, 
he  was  not  in  actual  danger,  and  a  retreat  would  not  have  increased 
his  peril,  and  the  burden  of  showing  that  defendant  was  not  free  from 
fault  in  bringing  on  the  dlflPlculty  Is  on  the  state. — Ih.  71. 

3.  Degree,  etc. 

Homicide;  Degree;  Jury  Question. — Where  there  was  evidence 
from  which  a  rational  mind  could  infer  that  defendant  was  guilty 
of  murder  in  the  first  degree,  it  became  a  question  for  the  Jury  to 
determine  the  degree  of  guilt,  and  not  a  question  for  the  trial  court. 
—Pope  r.  The  State,  50. 

HUSBAND  AND  WIFE. 

1.  Injury  to  Wife. 

Husband  and  Wife;  Injury  to  Wife;  Recovery  by  Husband. — 
A  husband  deprived  of  the  society  and  services  of  his  wife  on  ac- 
count of  injury  to  her  by  the  wrongful  act  or  omission  of  another 
may  recover  compensatory  damages  therefor,  but  he  cannot  recover 
for  the  injury  itself;  hence,  a  complaint  by  the  husband  in  such  a 
case  he  need  not  itemize  the  particular  injuries  inflicted  on  the  wife. 
—B.  R.  L.  d  P.  Co.  V.  Roach,  306. 

2.  Mortgage  by  Wife  as  Surety. 

Husband  and  Wife;  Mortgage;  Partial  Validity. — Where  part  of 
the  mortgage  debt  is  the  joint  or  several  indebtedness  of  the  wife, 
a  mortgage  executed  by  her  is  valid  to  the  extent  it  secures  the 
payment  of  her  indebtedness. — Bley,  et  al.  v.  Lewis,  535. 

Same;  Separate  Property. — A  wife  seeking  to  avoid  a  mortgage 
l>ecause  securing  a  debt  of  the  husband  has  the  burden  of  showing 
that  her  relation  is  that  of  surety  only  to  the  indebtedness  secured  by 
the  mortgage. — lb.  535. 

Same;  Koticc  to  Mortgagee. — Without  regard  to  notice  of  the 
fact  that  the  mortgage  was  given  by  the  wife  to  secure  the  debt  of 
the  husband  to  the  mortgagee,  such  mortgage  given  by  the  wife  is 
invalid,  and  a  charge  that  there  is  a  presumption  of  law  that  the 
mortgagee  knew  that  the  wife  signed  as  surety  in  such  case,  is  errone- 
ous.— lb.  535. 

INJUNCTION. 

Injunction;  Temporary ;  Dissolution. — Under  section  4353.  Code 
1907,  the  rule  is  modified,  and  an  injunction  will  not  be  dissolved 
necessarily  merely  because  the  answer  denies  the  material  averments 
of  the  hiW.—Kyser  v.  Hertzler,  658. 

Same. — ^The  fact  that  a  nuisance  was  dissolved  in  obedience  to 
a  temporary  injunction  should  not  be  considered  on  a  motion  to  dis- 
solve such  injunction. — lb.  658. 

INSANE  PERSONS. 

Insane  Persons;  Mortgage;  Validity. — A  mortgage  by  an  insane 
I)erson  is  absolutely  void,  and  pa8,<»es  no  title  to  the  mortgagee. — 
Harris  r.  Jones,  et  al..  a3o. 
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1.  Accident. 

Insurance;  Accident;  Intentional  Act  of  Third  Person. — ^Where 
a  party  had  intelligence  enough  to  understand  the  nature  and  conse- 
quences of  his  act,  and  the  act  was  voluntary  and  resulted  In  physi- 
cal injury  to  the  person  of  the  insured,  such  injury  was  the  result  of 
an  intentional  act  within  the  policy  limiting  liability  for  injuries 
caused  by  the  intentional  act  of  another. — Continental  Cas.  Co.  v. 
Cunningham,  159. 

Same. — ^Where  the  policy  limited  liability  where  the  injury  re- 
sulted from  the  intentional  act  of  a  third  person,  and  the  evidence 
showed  that  the  insured  was  shot  by  a  third  person  undisputedly, 
and  there  was  evidence  that  at  the  time  such  third  person  was 
drunk,  and  also  evidence  as  to  the  degree  of  his  drunkenness,  the 
question  of  his  capacity  to  do  an  intentional  act  was  for  the  Jury. 
—16.  159, 

Same. — ^Where  Insured  was  shot  by  a  third  person  who  was  flee- 
ing from  arrest  and  who  shot  at  every  one  interfering  with  his 
flight,  his  act  in  shooting  Insured,  a  police  ofTicer  attempting  to 
prevent  his  flight,  was  an  intentional  act  to  kill  insured,  whether 
insured  was  known  to  such  third  person,  or  whether  knowing  him, 
such  third  person  mistook  him  for  someone  else  whom  he  Intended 
to  shoot,  within  the  policy  limiting  liability  for  the  intentional  act 
of  a  third  person. — 76.  159. 

2.  Fire. 

Insurance;  Fire;  Causes;  Collapse  of  Building. — ^Where  the  Are 
insurance  policy  contained  a  clause  that  if  the  building  shall  fall, 
except  as  a  result  of  Are,  all  Insurance  on  the  building  and  con- 
tents shall  immediately  cease,  the  owner  of  a  stock  of  insured  goods 
cannot  recover  thereon  if  the  building  fell  from  some  other  cause 
than  Are,  If  none  of  the  goods  were  injured  by  the  Are  before  the 
collapse  of  the  building,  even  though  it  caught  fire  before  It  fell. — 
Of/hurn-G.  Gro.  Co.  v.  Orient  Ins.  Co.,  218. 

INTOXICATING  LIQUORS. 

Intoxicating  Liquors;  Jury  Trial;  Statute;  Presumption. — Where 
defendant  wrote  on  his  appearance  bond,  "I,  Shell  Fletcher,  defend- 
ant in  this  case,  prefer  a  Jury,  Sept.  8,  1913,"  the  statement  was  a 
substantial  compliance  with  the  requirement  of  Acts  1909,  p.  63,  for 
a  demand  for  a  Jury;  it  being  presumed  that  the  sheriff  duly  re- 
turned the  bond  to  the  clerk  as  required  by  section  6291,  Code  1907, 
80  that  the  demand  for  a  Jury  was  filed  with  the  Yx)ud.— Fletcher  v. 
The  State,  1.  . 

Intoxicating  Liquors;  Prohibition;  Statute.— The  Carmichael 
and  Fuller  Bills  cover,  within  the  state,  all  liquors  which  no  person 
can  lawfully  have  in  his  possession,  and  since  the  passage  of  the  Webb 
Law.  interstate  traffic  in  such  intoxicating  liquors  for  unlawful  use 
in  the  state  is  prohibited. — Southern  Ex.  Co.  v.  The  State,  454. 

Same;  Regulation.— Under  the  Federal  penal  code,  section  240, 
35  Stat.  1137,  a  common  carrier  of  interstate  commerce  is  apprised 
of  the  character  of  the  shipment  when  intoxicating  liquor  is  received 
by  it,  and  under  the  Webb  Law,  before  it  delivers  the  liquor  to  the 
consignee  in  the  state,  it  should  inform  itself  of  the  purpose  of  the 
consignee,  and  where  it  has  liquor  in  its  possession  for  delivery  to  a 
person  intending  to  use  it  in  violation  of  a  state  law,  or  actually 
delivering  it  in  the  state  to  such  person,  such  carrier  is  presumptively 
gulltv  of  a  violation  of  the  law  of  the  state.— /!>.  454. 
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Same;  Violation;  Injunction;  Bill, — A  bill  by  the  state  against 
an  interstate  carrier  to  enjoin  the  maintenance  of  a  liquor  nuisance 
whicli  alleges  that  the  carrier  has  warehouses  where  goods  received 
are  stored  to  await  delivery  to  the  consignee;  that  "prohibited 
liquors"  are  received  at  the  warehouses  in  large  quantities,  and  at 
frequent  intervals,  for  delivery  to  individuals  for  illegal  purposes; 
that  prohibited  liquors  are  received  by  the  carrier  for  distribution 
or  delivery  contrary  to  the  laws  of  the  state,  and  that  it  is  main- 
taining a  liquor  nuisance,  charges  a  violation  of  the  law  by  the 
carrier  authorizing  injunctive  relief;  the  words  "prohibited  liquors" 
meaning  intoxicating  liquors,  which  under  the  Acts  of  1907,  p.  71, 
Special  Session,  the  carrier  has  not  the  legal  right  to  have  in  its  pos- 
session.— lb.  454. 

Same. — Where  a  carrier  of  interstate  commerce,  in  good  faith, 
and  after  proper  investigation,  delivers  liquor  to  a  consignee  without 
knowledge  that  the  same  is  intended  by  the  consignee  for  illegal  use 
in  the  state,  the  carrier  does  not  violate  any  of  the  laws  of  the  state. 
—lb.  454. 

Same;  Nuisance;  Injunction. — ^To  justify  a  departure  from  the 
rule  that  an  injunction  should  be  dissolved  on  a  sworn  answer  deny- 
ing the  averments  of  the  bill,  it  must  be  apparent  that  irreparable 
mischief  will  follow,  or  some  circumstance  peculiar  in  its  nature 
must  exist ;  where  a  carrier,  respondent  in  a  suit,  to  enjoin  it  from 
maintaining  a  liquor  nuisance,  alleges  under  oath  that  it  has  not  in 
any  way  acted  in  violation  of  any  laws  of  the  state  by  engaging  in 
interstate  commerce  in  liquors,  a  preliminary  injunction  restraining 
it  should  be  dissolved. — lb.  454. 

JT  DOES. 

1.  Official  Bonds  Judge  of  Probate. 

Judges;  Ojfioial  Bond;  Failure  to  Collect  Tax;  Action. — ^The 
county  could  sue  the  probate  judge  who  failed  to  collect  the  tax  on 
the  mortgage  as  required  by  subdivision  7,  section  2082,  Code  1907, 
and  also  the  sureties  on  his  official  bond  for  its  share  of  such  tax. 
(Sections  2473  and  5475,  Code  1907)  ;  since,  although  the  tax  was 
levied  by  the  state,  it  is  levied  for  the  benefit  of  the  county  in  the 
proportion  of  one-third  thereof. — Hudgins  v.  Pickens  Co.,  141. 

JUDGMENTS. 
1.  Opening  or  Vacating. 

Judgment;  Opening  or  Vacating;  Insufficiency  of  Complaint. — 
If  any  count  of  the  complaint  stated  a  cause  of  action  a  motion  to 
vacate  a  judgment  on  the  ground  that  the  complaint  stated  no  cause 
of  action,  is  properly  overruled. — Hudgins  v.  Pickens  Co.,  141. 

Judgment;  Opening  Default;  Motion;  Taking  Under  Advise- 
ment.— Under  practice  acts  1888-9,  p.  797,  where  a  motion  to  open  a 
default  judgment  was  made  and  heard  within  thirty  days  after  the 
entry  of  the  judgment,  an  entry  of  an  order  by  the  court  taking  the 
motion  under  advisement  continued  the  motion  without  a  formal 
order  of  continuance,  and  authorized  the  court  to  determine  the 
motion  after  the  thirty  days  had  expired;  there  being  no  reason 
why  the  common  law  order  of  curia  advisari  vult  may  not  be  em- 
ployed in  the  case  of  motions  as  well  as  in  respect  of  causes,  since  the 
setting  aside  of  the  judgment  by  default  must  be  done  by  a  formal 
judgment. — Ex  parte  Doak,  400. 

Same;  Affidavits  on  the  Merits. — Where  the  application  was  by- 
a  city  to  open  a  default  judgment,  an  affidavit  by  the  attorney  of 
record  for  the  city  that  he  had  caused  a  full  investigation  of  plain- 
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tiff's  claim  to  be  made,  and  tliat  from  such  examination  he  was  of  the 
opinion  that  the  city  had  a  meritorious  defense,  and  was  not  liable 
to  plaintiff,  was  a  substantial  compliance  with  the  requirements  of 
Acts  1888-9,  p.  797,  governing  proceedings  In  the  clrcuJt  court  of  Jef- 
ferson county. — Ih,  406. 

Same, — Circuit  Court  Rule  11,  as  to  proceedings  in  the  Circuit 
Court  of  Jefferson  County  is  supersedead  by  the  provisions  of  Acts 
1888-9,  p.  797,  so  far  as  specifying  what  the  affidavit  on  an  applica- 
tion to  reopen  a  default  Judgment  in  such  court,  shall  contain. — lb. 
406. 

Same;  Discretion  of  Court. — It  is  within  the  sound  discretion 
of  the  circuit  court  to  set  aside  a  default  Judgment,  when  satisfied 
that  an  injustice  has  been  done,  or  that  it  has  been  inadvertently  or 
improvidently  entered,  and  its  decision  thereon  is  not  revisable  on 
api)enl  unless  abuse  is  shown. — lb.  406. 

Same;  Hearing  and  Determination. — On  an  application  to  open 
a  default  Judgment,  it  is  the  duty  of  the  court  to  consider  all  the 
circumstances  so  that  the  discretionary  powers  reposed  in  it  may 
be  wisely  exercised,  and  although  it  deems  it  unnecessary  to  enter 
upon  an  inquiry  involving  the  impeachment  of  the  return  of  the 
sheriff,  it  was  proper  for  the  court  to  consider  whether  in  fact  there 
had  been  service  upon  the  commissioner  of  the  defendant  city,  as  the 
return  recited,  so  that  such  discretion  might  be  soundly  exercised. — 
lb.  400. 

2.  Default  and  Incidents. 

Judgment;  Default;  Correction. — Any  error  in  rendering  a  de- 
fault Judgment  against  defendant  who  had  not  been  properly  served, 
may  be  corrected  in  the  trial  court  on  motion,  or  in  the  Supreme 
Court  without  remanding  the  cause  if  the  Judgment  can  be  otherwise 
affirmed,  at  the  cost  of  appellant. — Long  r.  (iirin,  196. 

Same;  Final. — A  Judgment  by  default  against  defendants  who 
do  not  appear  is  in  its  nature  interlocutory  to  await  disposition  as 
to  the  other  defendant,  and  is  made  final  when  Judgment  is  rendered 
against  the  other  defendants. — lb.  196. 

3.  Equitable  Relief  Against. 

Judgment;  Equitable  Relief;  Nciclg  Discovered  Evidence. — In 
the  absence  of  fraud  in  the  act  of  obtaining  a  Judgment  at  law,  equity 
will  not  interfere,  unless  a  defense  at  law  was  prevented  because  of 
accident  or  fraud,  or  act  of  the  successful  party,  unmixed  with 
fraud  or  negligence  of  the  other  party. — He  So  to  C.  M.  d  D.  Co.  v. 
Hilh  607. 

Same;  Fraud. — Equity  will  not  enjoin  the  enforcement  of  a 
Judgment  at  law  merely  because  of  newly  discovered  evidence,  since 
the  reason  for  the  exercise  of  such  Jurisdiction  has  ceased  to  exist, 
the  courts  of  law  now  having  ample  Jurisdiction  to  grant  relief. — Jh. 
667. 

Same. — Equity  will  not  enjoin  a  Judgment  at  the  suit  of  the 
unsuccessful  party  on  the  grounds  of  newly  discovered  testimony 
in  the  absence  of  fraud  of  the  adverse  party  in  obtaining  the  Judg- 
ment, where  there  is  no  excuse  for  the  failure  to  procure  such  evi- 
dence for  the  trial.— /&.  667. 

^awic.-— Equity  will  not  grant  relief  against  a  Judgment  at  law 
as  obtained  by  fraud  unless  the  fraud  was  practiced  in  the  procure- 
ment of  the  Judgment,  and  in  the  proceedings  by  which  it  was  ob- 
tained, and  not  merely  where  the  fraud  is  antecedent  to  the  Judg- 
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ment,  as  where  material  testimony  upon  wliich  it  was  roidered  was 
false.— /&.  667. 

frame;  Pleadings.— The  allegations  of  a  bill  to  enjoin  a  judg- 
ment at  law  must  be  positive,  specific  and  explicit. — lb,  667. 

JURY  AND  JURORS. 

See  Intoxicfiting  IJquors ;  Equity',  §  3. 

1.  Competency  and  Qualifications. 

Jury;  Competency ;  Rejection  hy  Court. — Under  Acts  1900,  p. 
305,  the  court  cannot  properly  decline  to  place  upon  the  lists  the 
names  of  persons  appearing  as  a  part  of  the  venire  as  to  whom  no 
statutory  ground  of  disqualification  exists,  and  who  are  not  excused 
for  some  reason  personal  to  the  juror,  such  as  sickness. — Spicer  v. 
The  State,  9. 

Same. — It  was  not  error  for  the  court  to  excuse  of  its  own 
motion  jurors  who  were  opposed  to  capital  punishment,  or  who  bad 
a  fixed  opinion. — Ih.  9. 

Same;  Qualification;  Reading  English. — Inability  to  read  the 
English  language  does  not  disqualify  the  juror  who  is  possessed  of  all 
the  other  qualifications  prescribed,  and  is  a  freeholder  or  house- 
holder (Acts  1909,  p.  305.)— /&.  9. 

Jury;  Competency. — While  the  jury  law  (Acts  1909,  p.  3(K>). 
supersedes  former  laws  for  the  organization  of  jurors  and  prescribes 
the  qualifications  of  persons  whose  names  are  to  be  placed  on  the 
jury  roll  and  in  the  jury  box,  it  does  not  declare  who  are  competent 
for  the  trial  of  a  particular  case,  nor  does  it  change  the  pre-existing 
law  on  that  subject.— 0'/?car  v.  The  State,  71. 

Same. — A  juror  who  will  not  inflict  the  death  penalty  on  any 
evidence,  or  on  circumstantial  evidence  alone,  is  not  a  qualified  juror 
to  sit  in  a  case  where  the  charge  is  murder  in  the  first  degree,  and 
the  court  may  reject  such  juror  on  its  own  motion. — Ih.  71. 

Same;  Qualification;  Statutory  Provision. — The  jury  law  of  1909 
abrogates  the  former  system  of  challenging  jurors  by  the  parties,  and 
the  trial  judge  must  determine  not  only  whether  the  veniremen  pos- 
sess the  general  qualifications,  but  whether  they  are  competent  for 
the  particular  case,  and  it  is  immaterial  whether  the  court  rejects 
an  unfit  veniremen  on  its  own  motion,  or  on  the  suggestion  of  an- 
other, or  that  incompetent  jurors  are  not  discovered  by  the  prelimi- 
nary inquiries  before  the  lists  are  made  up,  provided  they  are  discov- 
ered at  any  time  before  the  striking  is  begun,  in  which  case,  the 
court  should  strike  them  of  its  own  motion. — 76.  71. 

2.  Objection  to  Venire, 
(a)  Waiver. 

Jury;  Objections;  Waiver. — Where  the  first  motion  of  defendant 
to  quash  the  venire  was  not  sufficient  under  the  statute,  errors  in 
the  selection  of  the  special  venire  were  waived,  and  a  defendant  can- 
not, by  an  objection  to  being  put  on  trial  and  a  motion  to  quash  on 
the  ground  that  the  court,  after  fixing  by  its  order  the  number  of  the 
special  venire,  erred  in  excusing  some  of  them,  thus  reducing  the 
number  of  jurors  to  a  less  number  than  fixed  by  the  order,  not  made 
until  after  the  selection  of  the  jury,  take  advantage  of  the  error. 
—Tennison  v.  The  State,  90. 

Jury;  Special  Venire;  Waiver. — A  defendant  may  waive  a  srie- 
clal  venire  in  a  capital  case  under  the  provisions  of  section  7264, 
Code  1907. — Washington  v.  The  State,  101. 
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Same;  Empanelling;  Waiier. — ^The  Acts  of  1909,  p.  305,  do  uot 
effect  or  repeal  the  subject  of  waiver  by  a  defendant  in  a  capital  case 
of  a  special  venire  as  authorized  by  section  7264,  Ck)de  1907. — Ih. 
101. 

JUSTICES  OF  THE  PEACE. 
1.  Pleadings  in. 

Justice  of  the  Peace;  Pleadings. — In  the  justice  court,  no  par- 
ticularity is  required  as  to  pleading,  and  the  action  of  the  court 
in  overruling  demurrers  to  a  complaint  containing  the  common  count 
for  balance  due  for  goods  sold;  account;  interest  due  on  account, 
and  for  error  as  to  invoice,  was  not  erroneous. — Baker  v.  Britt-C. 
Shoe  Co.,  225. 

LANDLORD  AND  TENANT. 

Landlord  and  Tenant;  Holding  Over;  Rent. — Where  a  tenant 
holds  over  with  the  consent  of  his  landlord,  he  is  liable  for  the  same 
rent  reserved  in  the  lease  for  the  preceding  year,  not  for  a  reason- 
able rent,  and  an  ineffectual  intervening  negotiation  for  a  sale  makes 
no  change. — Walker  v.  Qunnels,  206. 

Same;  Recoupment;  Improvements. — Where  the  tenant  sought 
to  recoup  for  improvements,  evidence  for  the  tenant  that  the  ditch- 
ing he  did  was  reasonably  worth  $25,  but  not  showing  that  that 
amount  was  reasonable,  was  not  admissible. — It).  206. 

Same. — The  fact  that  the  tenant  had  placed  thirty  loads  of  stable 
fertilizer  on.  the  land  in  the  ordinary  course  of  cultivation,  was  not 
an  improvement  for  which  he  could  claim  a  set  off. — Ih.  206. 

Landlord  and  Tenant;  Removal  of  Structure;  Liability. — Where 
the  owner  of  practically  all  the  stock  of  a  traction  company,  which 
held  as  sub-lessee,  an  amusement  park,  directed  the  manager  to 
remove  fixtures,  but  not  to  remove  or  disturb  any  of  the  buildings, 
and  did  not  give  any  directions  for  the  removal  of  a  track  in  the 
park,  he  was  not  liable  for  the  act  of  the  manager  in  removing  or 
disturbing  the  buildings,  and  in  removing  the  tracks,  and  his  mere 
knowledge  of  the  removal  of  the  track  was  not  sufficient  to  render 
him  liable  personally. — Walker  v.  Tillis,  313. 

Landlord  and  Tenant;  Rent;  Attachment;  Continuance. — Under 
sections  2924,  2961,  Code  1907.  made  applicable  to  attachments  by  a 
landlord  by  section  2751,  Code  1907,  the  court  properly  granted  the 
continuance  in  a  cause  wherein  an  attachment  was  sued  out  by  a 
landlord  to  enforce  his  lien  for  rent  not  yet  due  when  the  cause 
was  continued. — Ex  parte  Seals  P.  &  O.  Co.,  443. 

LEASE. 

See  Fixtures ;  landlord  and  Tenant. 
LIBEL  AND  SLANDER. 

Libel  and  Slander;  Pleading;  Amendment. — It  was  compentent 
for  plaintiff  to  amend  his  complaint  so  as  to  allege  his  business  or 
profession  by  way  of  inducement. — Age-Herald  Pub.  Co.  v.  Water- 
man, 272. 

Same;  Colloquium. — Where  the  words  set  out  in  the  complaint 
for  libel  are  not  actionable  per  se,  the  complaint  must  allege  facts  to 
show  the  sense  in  which  the  language  was  used,  etc. — lb.  272. 

Same. — Matters  of  inducement  or  colloquim  averred  by  way  of 
IntrodiKtion  must  be  facts,  and  not  mere  statements,  arguments  or 
conclusions,  showing  that  tho  words  in  question  are  actionable. — 
76.272.  tj         \] 
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Same;  Innuendo. — In  an  action  for  libel  the  office  of  the  in- 
nuendo is  to  explain  the  subject  matter,  and  if  the  language  averred 
to  have  been  used  does  not  itself  constitute  a  libel,  no  words  con- 
tained in  the  innuendo  can  make  it  actionable. — lb.  272. 

Same. — In  a  complaint  for  libel,  an  innuendo  means  the  same 
as  "id  est,"  "scilicet,"  or  "aforesaid,"  being  merely  explanatory  of 
the  subject  matter  sufficiently  expressed  before. — lb.  272. 

Same. — In  an  action  for  libel,  facts  alleged  as  inducements  or 
colloquia  are  traversable,  and  must  be  proven,  while  the  innuendo  is 
not  traversable,  and  hence,  need  not  be  proven. — lb.  272. 

Same;  Complaint;  Words  Actionable. — The  complaint  examined 
and  held  to  state  a  cause  of  action. — lb.  272. 

Same;  By  Others. — P^very  rei>etition  of  a  slander,  or  the  pub- 
lication thereof  by  a  newspaper  is  a  republication,  rendering  each 
person  so  repeating  or  republishing  liable,  as  well  as  the  initial  one. 
—lb.  272. 

Same. — The  initial  slanderer  or  libeller  is  not  responsible  in  an 
action  of  slander  or  libel,  for  such  repetitions  and  republications 
of  the  slander  and  Uheh—Ib.  272. 

Same. — It  was  error  to  Instruct  the  Jury  that  under  the  law  of 
Alabama,  this  defendant  is  responsible  for  the  publication  of  any 
lil)el  which  may  result  in  actionable  injury,  as  such  instruction 
authorizes  a  recovery  for  publications  made  by  other  newspapers. — 
75.  272. 

Same;  Evidence. — Evidence  that  the  alleged  libelous  article  was 
republished  by  other  newspapers,  was  not  admissible,  nor  was  it  ren- 
dered so  because  the  reporter  who  reported  for  defendant  also  re- 
ported for  the  other  papers. — lb.  272. 

Same. — A  repetition  by  a  defendant  of  the  libelous  words  Is 
admissible  as  evidence  of  malice,  and  in  aggravation  of  damages. 
—Ih.  272. 

Same;  Instructions. — Where  there  were  special  pleas  alleging 
that  the  matter  was  privileged,  and  there  was  evidence  to  support 
them,  it  was  error  to  instruct  the  Jury  to  find  for  plaintiff  if  the  Jury 
were  reasonably  satisfied  that  plaintiff  had  been  injured  in  the  man- 
ner averred  in  the  complaint. — Th.  272. 

LIMITATION  OF  ACTIONS. 

Limitation  of  Action;  Pleading:  Amendment. — An  amendment  to 
the  complaint  setting  up  a  republication  of  the  libelous  action  by 
other  newspapers,  and  charging  that  they  were  induced  or  caused 
by  defendant,  states  a  different  cause  of  action,  and  being  filed  more 
than  a  year  after  the  publication,  was  expressly  barred  by  section 
4S40.  Code  ^m7.—Af/r-Hcrnhl  Puh.  Co.  v.  Waterman.  272. 

MANDAMT'S. 

Mandamus;  Grounds:  Control  of  Discretion. — Except  in  extra- 
ordinary cases  for  gross  abuse  of  discretion  the  exercise  of  the  trial 
court's  discretion  in  granting  a  continuance  will  not  be  controlled  by 
mandamus. — Ex  parte  Seals  P.  rf  O.  Co.,  443. 

^[ASTKR  AND  SERVANT. 
1.  Employers  Liability. 

Master  and  Servant;  Injury  to  Servant;  Employer's  Liability 
.Acts. — Where  the  employer  furnished  a  superintendent  to  overlook 
the  progress  of  the  work,  and  no  complaint  of  his  competency  was 
made,  the  common  law  duty  of  the  master  ended,  if  it  be  conceded 
that  the  complications  and  dangers  were  such  as  to  require  a  super- 


Digitized  by  VjOOQ iC 


SUBJECT  INDEX.  721 

MASTER  AND  SERVANT— Con finued. 

Intendent,  and  the  master  was  not  liable  for  the  negligence  of  the 
superintendent  except  as  imposed  by  the  Employer's  Liability  Stat- 
utes.— Langhome,  et  al.  v,  SinUngton,  837. 

Same;  ObligcUion  of  Master. — It  is  the  duty  of  an  employer  to 
exercise  due  care  to  provide  a  reasonably  safe  place  for  employees 
to  work,  having  regard  to  the  kind  of  work,  and  where  this  duty  is 
delegated  to  an  employee,  such  employed  represents  the  employer,  who 
is  liable  for  the  negligence  of  the  employee  In  discharging  the  duty ; 
but  the  employer's  duty  of  maintaining  the  safety  of  the  place  of 
work  may  be  discharged  by  committing  its  performance  to  employees 
carefully  selected  for  competency  and  fitness. — Ih.  337. 

Same. — ^Where  the  prosecution  of  the  work  itself  makes  the 
place  and  creates  its  dangers,  the  rule  requiring  the  employer  to 
provide  his  employees  with  a  safe  place  to  work,  is  without  applica- 
tion.—76.  337. 

Same;  Negligence  of  Superintendent. — ^Where  a  superintendent 
in  charge  of  excavating  the  earth  from  a  cut  was  negligent  in  push- 
ing forward  a  steam  shovel  to  a  point  where  those  engaged  in  its 
operation  were  exposed  to  danger  from  defectively  finished  walls  of 
the  cut,  such  negligence  of  the  superintendent  was  not  negligence  in 
providing  a  safe  place  for  the  employee  in  which  to  do  his  work,  and 
the  employer's  liability,  if  any,  was  under  the  Employer's  Liability 
Act.— 76.  337. 

Same;  Employer's  Liability  Act. — ^While  the  Federal  Employer's 
Liability  Act  enlarges  the  liability  of  an  employer  by  curtailing  the 
fellow  servant  doctrine,  yet  an  employer  need  not  do  for  his  employee 
that  which  the  latter  may  do*  for  himself  for  his  protection,  and 
where  superintendence  is  entrusted  to  an  employee,  who,  while  acting 
■  within  the  scope  of  his  authority,  falls  In  due  care  for  his  subordi- 
nate co-employees,  a  recovery  may  be  had  under  the  statute. — Tb. 
337. 

Sanie;  Pleading. — To  state  a  cause  of  action  under  the  Em- 
ployer's Liability  Act  for  negligence  of  superintendence,  the  com- 
plaint must  set  out  the  fact  of  superintendence  and  the  particulars 
wherein  there  has  been  a  failure  to  exercise  due  care. — 7ft.  337. 

Master  and  Servant;  Injury  to  Servant;  Notice  of  Defect. — Un- 
der subdivision  1,  section  3910,  Code  1907,  a  master  is  not  liable  for 
injuries  to  an  experienced  engineer  from  the  unexpected  starting  of 
a  stationary  engine  caused  by  a  leak  in  a  valve  in  the  Interior  of  the 
engine,  where  the  existence  of  a  defect  was  not  previously  known  to 
the  master,  and  there  was  nothing  to  charge  him  with  knowledge 
thereof,  although  the  master  had  had  notice  of  other  defects,  and 
had  instructed  an  expert  engineer  to  remedy  same. — W.  R.  Flowers 
L.  Co.  V.  HutchinSy  361. 

Sam^. — A  request  by  an  engineer  to  his  employer  to  have  a 
stationary  engine  overhauled  for  defects  discoverable  while  the  engine 
was  not  in  use,  was  not  notice  of  a  latent  defect  discoverable  only 
when  the  engine  was  running,  within  the  provisions  of  subdivision  1, 
section  3910,  Code  1907,  so  as  to  render  the  employer  liable  for  subse- 
quent injuries  to  the  engineer  from  such  defects  which  were  first 
discovered  at  the  time  of  the  accident,  and  while  the  engine  was  run- 
ning.— 7&.  361. 

Same;  Defective  Machinery;  Burden  of  Proof. — Where  the  ac- 
tion was  under  subdivision  1,  section  3910,  Code  1907,  the  burden 
was  on  plaintiff  to  prove  the  existence  of  the  defect,  and  that  it 
arose  from  or  was  not  discovered  or  remedied  owing  to  the  negligence 
of  defendant  or  someone  In  his  employ,  and  that  such  defect  was 
the  cause  of  the  injury. — 76.  361. 
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Same. — ^Where  the  action  was  by  an  engineer  for  injuries  from 
the  sudden  starting  of  a  stationary  engine  due  to  a  leak  in  the  valve 
on  tiie  interior  of  the  engine,  the  burden  was  on  plaintiff  to  show 
that  there  was  something  in  the  manner  in  which  the  engine  stopped 
Just  prior  to  the  accident  which  showed  a  defect  in  the  valve  which  a 
reasonable  inspection  could  have  detected. — lb.  361. 

2.  Common  Law  Liability. 

Same;  Comm/>n  La/ic  Liability. — Where  the  place  where  an  em- 
ployee was  working  when  injured  was  in  a  reasonably  safe  condi- 
tion when  he  began  work,  but  became  unsafe  thereafter,  the  employer 
was  not  liable  at  common  law  for  a  failure  to  furnish  a  reasonably 
safe  place  in  which  to  work. — Langhorne  v.  Simington,  337. 

MILITIA. 

Militia;  Constitutional  Provisions. — It  is  competent  for  the  leg- 
islature to  prescribe  the  services  to  be  rendered  by  the  state  militia. 
—Betty  V.  The  State,  211. 

Same;  Pay  for  Service. — Section  278,  Constitution  1901,  sections 
7396,  1399-7402,  Code  1907,  and  Acts  1911,  p.  670,  considered,  and  it  is 
held  that  an  aide  de  camp  on  the  Governor's  staff  had  no  duties 
apart  from  active  service,  under  the  Commander-in-Chief,  and  that 
travel  by  the  aide  when  ordered  to  accompany  the  governor  to  the 
inauguration  at  Washington,  was  not  compulsory,  or  in  active  service, 
and  hence,  that  he  was  not  entitled  to  any  pay  or  allowance  therefor. 
—75.  211. 

MORTGAGES. 
See  Husband  and  Wife,  f  2. 

1.  Crops  (Validity.) 

Mortgages;  Validity;  Crops. — Where,  at  the  time  of  the  execu- 
tion of  the  mortgages,  the  mortgagor  has  no  valid  lease  of  the  land 
where  the  crop  was  to  be  grown,  but  was  merely  negotiating  for  the 
lease,  the  mortgage  upon  the  crops  to  be  grown  was  not  valid  as  the 
crop  at  that  time  had  no  potential  existence. — Sellers  d  Orum  Co.  v. 
Hardaway,  388. 

2.  Deeds  as. 

Mortgage;  Deed  as. — The  circumstances  and  contract  considered 
and  it  Is  held  that  the  transactions  did  not  create  a  mortgage  because 
I  he  original  purchaser  was  not  indebted  to  the  third  person  named 
in  the  deed. — Stollenwerck  v.  Marks  d  Qayle,  587. 

Same. — ^Where  there  is  no  debt  due  from  the  grantor  to  the 
grantee  in  a  deed  absolute  in  form,  the  deed  is  not  a  mortgage. — lb. 
587. 

Same;  What  Are. — In  equity,  a  mortgage  is  a  hypothecation  or 
pledge  of  property  as  security  for  debt,  and  its  effect  is  to  leave  the 
mortgagor  personally  liable  for  the  debt,  if,  on  foreclosure,  the 
property  falls  to  yield  a  sufficient  sum  to  pay  the  debt  in  full. — lb. 
587. 

Same;  Debt. — The  word  "debt"  in  the  definition  of  a  mortgage 
menus  a  duty  or  obligation  to  pay,  for  the  enforcement  of  which  an 
action  will  lie.— /&.  587. 

3.  Mortgagee  in  Possession. 

Mortgages;  In  Possession;  Accowiting. — The  right  of  a  mortgagor 
to  hold  the  mortgagee  in  possession  to  an  accounting  for  rents  and 
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profits  or  waste,  can  only  be  enforced  in  equity  although  the  rents 
are  alleged  to  have  ^een  sufficient  to  satisfy  the  mortgage  debt ;  the 
mort;gagee  being  the  legal  owner  of  the  estate,  and  his  accountability 
for  rents,  etc.,  only  an.  incident  to  the  right  to  redeem  in  equity. — 
Harris  v.  Jones,  633. 

Same;  Bill  to  Redeem, — The  bill  examined  and  held  not  to  be 
a  bill  to  set  aside  the  second  mortgage,  but  to  redeem  and  to  compel 
an  accounting  by  the  mortgagee  in  possession,  and  therefore,  not 
demurrable. — 75.  633. 

MUNICIPAL  CORPORATIONS. 
For  effect  of  conviction  by  recorder,  see  Former  Jeopardy. 

1.  Ordinances. 

Municipal  Corporation;  Ordinances;  Presumption. — An  ordinance 
assuming  to  exercise  a  power  within  the  granted  powers  of  the 
municipality  not  void  on  its  face  is  presumed  to  be  reasonable  and 
valid  until  the  contrary  is  shown. — Briggs  v.  B.  R.  L.  d  P.  Co.,  262. 

Same;  Reasonableness. — Whether  an  ordinance  of  a  municipality 
is  unreasonable  is  a  question  to  be  determined  by  the  court,  and  not 
for  the  Jury.— 76.  262. 

Same;  Validity. — ^The  unreasonableness  of  an  ordinance  must  be 
clearly  shown  before  the  courts  will  declare  such  ordinance  void  for 
unreasonableness. — Ih.  262. 

2.  Suits  Against — Joinder. 

Parties;  Objection.— Vnder  section  1274,  Code  1907,  an  objection 
that  some  person  or  corporation  should  have  been  joined  with  the 
city  as  a  defendant  but  had  not  been,  should  be  presented  by  a 
motion  for  non-suit,  and  not  by  a  demurrer. — City  of  Bessemer  v. 
Whaley,  381. 

Same;  Waiver. — ^Where  the  city  fails  to  move  for  a  non-suit  for 
want  of  a  proper  party  defendant  under  section  1274,  Code  1907,  and 
pleads  to  the  complaint  Instead,  it  waives  its  right  to  object  to  non- 
Joinder  by  parties  defendant. — Ih.  381. 

3.  Defective  Sidewalks. 

Municipal  Corporation;  Defective  Sidewalk;  Injury;  Evidence. 
— Where  the  complaint  alleges  that  the  city  officers  failed  in  their 
duty  relative  to  the  sidewalks,  city  ordinances  relating  to  such  duties 
are  admissible  in  evidence. — City  of  Bessemer  v.  Whaley,  381. 

4.  Annexation  and  Merger. 

Municipal  Corporations;  Annexation  and  Merger;  Effect  on 
Pending  Action. — Under  section  1159,  Code  1907,  where  pending  a 
suit  by  the  city  of  Elyton,  that  city  became  a  part  of  the  city  of 
Birmingham,  the  court  properly  ordered  on  motion  that  the  suit 
proceed  in  the  name  of  the  city  of  Birmingham,  although  ordinarily 
the  rule  is  that  where  the  entire  interest  of  the  sole  complainant  in 
a  suit  passes  to  another  by  assignment  or  otherwise,  the  as8igne«> 
claiming  by  a  title  that  may  be  litigated  must  seek  relief  by  an 
original  bill  in  the  nature  of  a  supplemental  bill,  or  by  bill  of  revivor. 
— Rudolph  V.  City  of  Birmingham^  620. 

Same;  Streets. — ^Where  a  city  took  a  highway  in  territory  incor- 
porated into  a  city  as  it  exists  within  law  and  fact  at  the  time  of 
such  Incorporation,  its  location  in  law  and  in  fact  was  not  affected 
by  an  encroachment  thereon  by  an  abutting  owner. — ^7^.  620. 
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NEGLIGENCE. 
1.  Proximate  Cause. 

Negligence;  Proximate  Cause. — A  person  guilty  of  negligence  is 
responsible  for  all  the  consequences  which  ^  a  prudent,  experienced 
man,  acquainted  with  all  the  attendant  circumstances,  would  have 
foreseen. — Briggs  v.  B.  R.  L,  d  P.  Co.,  262. 

Same. — Unless  the  evidence  clearly  shows  that  the  negligence 
of  defendant  was  not  the  proximate  cause  of  the  injury  complained 
of  that  question  is  for  the  jury.^/6.  262. 

NEW  TRIAL. 

New  Trial;  Successful  Party;  Grounds. — ^Where  a  verdict  was 
rendered  for  plaintiff,  the  only  ground  on  which  he  could  properly 
seek  a  motion  for  a  new  trial  was  that  the  verdict' was  inadequate. 
—M.  d  O.  R.  R.  Co.  V.  Brasselh  349. 

Same. — Under  the  facts  in  this  case  it  was  the  province  of  the 
Jury  to  determine  whether  plaintiff  had  sustained  any  substantial 
damages  as  the  proximate  result  of  the  alleged  wrong,  and  hence  a 
verdict  in  his  favor  for  nominal  damages  only  should  not  be  set 
aside  by  the  court  unless  the  amount  allowed  was  so  inadequate  as 
to  plainly  indicate  that  the  jury  wa»  actuated  by  passion,  prejudice 
or  other  improper  motive. — Ih.  349. 

Appeal  and  Error;  Review;  Damages. — There  being  credible 
evidence  and  reasonable  Inferences  therefrom  upon  which  the  jury 
might  rest  the  amount  awarded,  both  as  to  compensation  and  exem- 
plary damages,  the  amount  of  the  verdict  did  not  show  such  passion 
or  prejudice  as  to  require  the  setting  aside  .of  the  verdict. — B.  R.  L. 
d  P.  Co.  V.  Nails,  352. 

NUISANCE. 

Nuisance;  Private;  What  Constitutes. — Although  a  private  stable 
per  se  is  not  a  nuisance,  it  may  become  so  by  reason  of  the  manner 
in  which  it  is  constructed,  kept  or  used,  or  by  reason  of  the  location 
being  improper  or  necessarily  injurious  to  a  neighbor. — Kyser  v. 
Hertzlcr,  658. 

Same. — A  private  stable  emitting  offensive  odors,  located  about 
thirty  feet  from  the  front  of  plaintiff's  residence,  is  a  private  nuis- 
ance which  equity  will  abate. — 76.  658. 

Same;  Abatement  and  Jurisdiction. — Section  718,  Code  1907,  con- 
fers a  concurrent  and  cumulative,  but  not  an  adequate  remedy,  and 
does  not  affect  the  original  jurisdiction  of  equity  to  abate  nuisance. 
—lb.  658. 

OVERRULED  CASES. 

Jones  v.  State,  174  Ala.  53,  by  Davis  v.  State,  59. 

Elniwood  Cemetery  Co.  v.  Tarrant,  170  Ala.  549,  by  Ex  parte  State 
V.  liOvejoy,  401. 

Cox  V.  M,  &  G.  R.  R.  Co.,  44  Ala.  611,  by  De  Soto  Coal  Mining  Sc 
Dev.  Co.  V.  Hill,  et  al.,  669. 

Waters  v.  Creagh,  Ex.  4  Stewart  &  Porter,  410  by  De  Soto  Coal 
Min.  &  Dev.  Co.  v.  Hill,  et  al.,  669. 

PAYMENT. 

Payment;  Evidence;  Burden  of  Proof. — ^The  administrator  of  a 
deceased  attorney  suing  for  services  rendered  by  the  attorney  has 
the  burden  of  proving  that  the  services  were  rendered  and  that  they 
had  not  been  paid  for  in  whole  or  in  part. — Winter  v.  Pollak,  153. 

Same;  Jury  Question. — Under  the  evidence  in  this  case  it  was 
a  question  for  the  jury  whether  the  services  rendered  by  the  attorney 
for  which  his  administrator  was  suing  had  been  paid. — Jh.  153. 
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PENSIONERS. 

Pensions;  Pensioners. — ^The  widow  of  a  pensioner  who  was 
drawing  a  pension  under  Acts  1911,  p.  600,  is  a  pensioner  within 
section  27  thereof,  authorizing  the  probate  Judge  to  collect  the  pen- 
sion upon  a  compliance  with  the  provision  of  the  said  Act. — Purifoy 
V.  Teasley,  416. 

PLEADING. 

In  particular  actions  or  crimes,  see  that  title;  see  Appeal  and 
Error,  §  1  (b). 

1.  Conclusions. 

Pleadings;  Complaint;  Allegation;  Conclusion. — Where  the  facts 
set  out  in  a  complaint  contradict  the  general  conclusion,  In  determin- 
ing the  sufficiency  of  the  complaint  the  conclusion  must  yield  to  the 
facts  alleged.— L.  d  N.  R.  R.  Co.  v.  National  P.  Bank,  109. 

2.  Striking  Pleas. 

Pleading;  Striking  Plea. — It  is  proper  to  strike  frlTolous  pleas 
on  motion  made  to  that  end. — Baker  v.  Britt-C.  Shoe  Co.,  225. 

3.  Replications. 

Pleading;  Replication;  Necessity. — ^Where  the  action  was  against 
a  corporation  for  the  breach  of  a  contract,  and  the  fact  that,  not- 
withstanding the  alleged  contract  had  not  been  reduced  to  writing, 
signed  by  its  president  and  countersigned  by  its  treasurer,  its  valid- 
ity was  thereafter  recognized  by  a  partial  execution  thereof,  was 
admissible  under  the  Issues  made  by  pleas  of  non  est  factum,  and 
the  general  issue,  replications  to  that  effect  were  unnecessary;  but 
the  allowance  of  unnecessary  replication  was  not  reversible  error. 
— Buck  Creek  L.  Co.  v.  Nelson,  243. 

4.  Amendments. 

Plea4ing;  Amendment;  Right. — An  amendment  which  will  not 
cure  a  fatal  defect  in  a  pleading  will  not  be  allowed ;  hence,  a  party 
seeking  leave  to  amend  must  show  that  the  proposed  amendment 
will  make  such  pleading  good. — Watters  v.  Lyons,  525. 

5.  Construction. 

Pleading;  Construction. — Pleadings  are  no  stronger  than  their 
weakest  alternative  averment,  and  will  be  so  construed. — Union  Cem- 
etery Co.  V.  Jackson,  599. 

QUIETING  TITLE. 

Quieting  Title;  Mortgage  hy  Insane  Persons;  Legal  Remedy. — 
A  mortgage  by  an  insane  person  being  absolutely  void,  a  bill  to  have 
the  same  removed  as  a  cloud  on  title.  Is  without  equity  as  complainant 
lias  an  adequate  remedy  at  law  by  ejectment. — Harris  v.  Jones,  633. 

RAILROADS. 
1.  Persons  on  Track. 

Railroads;  Persons  on  Track;  Unlanoful  Speed. — Where  the  re- 
covery was  sought  on  the  theory  of  discovered  peril  alone,  the  run- 
ning of  a  train  which  ran  down  plaintiff's  intestate  at  an  unusual 
rate  of  speed,  furnishes  no  basis  for  liability. — Helms  v.  C.  of  Oa.  Ry. 
Co.,  893. 

Same;  Evidence. — ^Where  it  was  sought  to  charge  a  railroad 
with  negligence  on  the  theory  that  it  wantonly  ran  Its  train  at  an 
unusual  rate  of  iH)e«d«  evidence  that  a  large  percentage  of  the  travellers 
use  the  railroad  tracks  as  a  highway,  is  not  admissible  for  the  pur- 
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RAlhROADS—Continued. 

pose  of  showing  that  the  railroad  company  should  have  anticipated 
the  presence  of  persons  on  the  track;  there  being  no  showing  as  to 
the  number  of  travellers  In  that  vicinity. — lb.  393. 

Same;  Wanton  Negligence. — ^Where  those  in  charge  of  a  passen- 
ger train  which  ran  down  a  trespasser  were  not  guilty  of  simple 
negligence  after  discovering  his  position  of  peril,  they  could  not  be 
guilty  of  willful  negligence  after  discovery  of  danger. — Jb.  393. 

ROBBERY. 

Robbery;  Evidence. — Where  a  prosecutor  testified  that  when 
within  about  three  quarters  of  a  mile  of  town  he  was  robbed  by 
defendant  and  five  other  negroes,  it  is  competent  for  a  witness  to 
testify  that  he  had  seen  defendant  in  town  about  two  hours  before 
the  couiniissjon  of  the  offense  and  that  he  was  with  a  crowd  at  that 
time.— Washington  v.  The  State,  101. 

Same. — Where  it  was  shown  that  the  robbery  was  committed 
while  it  was  raining,  it  was  competent  to  show  by  a  witness  that  he 
saw  defendant  about  three  hours  after  the  robbery,  and  that  his 
clothes  were  wet  and  his  shoes  muddy. — lb.  101. 

Same. — Where  defendant  had  had  ample  time  and  opportunity 
since  the  crime  and  before  his  arrest  to  dispose  of  the  gun  and 
money,  it  was  proper  to  exclude  evidence  that  when  defendant  was 
arrested  neither  a  gun  nor  money  was  on  his  person. — lb.  101. 

SALES. 

1.  Elements. 

Sales;  Construction;  What  Constitutes. — ^Where  a  seed  company 
consigned  seed  to  retail  dealers  under  an  agreement  for  the  sale  of 
the  seed  on  commission  with  a  return  of  the  unsold  seed  when  called 
for,  to  be  taken  back  at  the  invoice  price,  and  the  amount  due  for  the 
seed  sold  paid  at  that  time,  the  transaction  constituted  a  sale,  the 
title  passing  to  the  dealers,  and  hence,  defendant  was  not  liable 
for  the  payment  of  taxes  upon  the  seed;  it  further  appearing  that 
defendant  did  not  fix  the  price  of  the  seed,  and  the  retailers  were 
not  required  to  account  after  each  sale,  but  were  only  entitled  to  a 
deduction  for  the  amount  of  the  seed  returned  unsold. — D.  M.  Ferry 
d  Co.  V.  Halh  178. 

2.  Passing  Title. 

Sales;  Passing  Title;  Order  Notify. — Goods  shipped  with  bill 
of  lading,  attached,  order  notify,  remain  the  property  of  the  seller 
after  they  have  reached  the  station  of  the  buyer  until  the  draft  is 
paid  which  is  attached  to  the  bill  of  lading. — Sessoms  Oro.  Co.  v. 
Inter.  S.  F.  Co.,  232. 

3.  Delivery. 

Sales;  Delivery;  Reasonable  Time;  Option. — ^Where  time  for 
delivery  of  goods  sold  is  at  the  option  of  the  buyer,  he  must  exercise 
his  right  within  a  reasonable  time,  and  the  seller  is  entitled  to  a 
reasonable  time  to  make  delivery  after  notice. — Brunner  v.  Mobile- 
O.  P.  L.  Co.,  248. 

Saane;  Pleading. — The  pleadings  considered,  and  it  is  held  that 
the  allegations  that  plaintiff  demanded  delivery  of  the  lumber  within 
a  reasonable  time  was  a  mere  conclusion  and  insufficient,  and  that 
the  allegation  was  also  defective  for  failure  to  allege  that  defendant 
failed  to  make  delivery  within  a  reasonable  time  after  demand. — 
Th.  248. 
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TRESPASS— Continued. 

Trespass;  Evidence;  Possession. — The  evidence  examined  and 
held  not  sufficient  to  show  that  plaintiff  was  in  actual  possession  of 
certain  unenclosed,  swampy  woodland  at  the  time  defendant  cut  tim- 
ber therefrom. — lb,  385. 

TRIAL. 

1.  Inspecting  Papers. 

Trial;  Inspection  of  Papefs. — It  was  not  error  for  the  court  to 
refuse  to  require  the  state's  counsel  to  turn  over  to  counsel  for  de- 
fendant a  slip  of  paper  in  tlie  possession  of  the  state's  counsel  on 
which  defendant  had  written  his  name,  but  which  was  not  sought  to 
be  Introduced  in  evidence. — Spicer  v.  The  State,  9. 

2.  Objections  to  Evidence. 

Trial;  Objections  to  Evidence;  Necessity. — Where  defendant 
made  no  objection  to  evidence  of  the  res  gestse  of  the  offense  of  rob- 
bery against  another,  he  could  not  complain  of  its  admission  on 
&ppe&h— Washington  v.  The  State,  101. 

Same ;_  Reception  of  Evidence;  Objections, — Where  the  objection 
to  a  question  states  no  ground,  such  objection  is  properly  overruled. 
— McCray  v,  Sharpe,  375. 

3.  Sufficiency  of  Evidence. 

Trial;  Sufficiency  of  Evidence;  Objection;  Form. — ^The  suffi- 
ciency of  plaintiff's  evidence  to  make  out  a  prima  facie  case  after  he 
has  rested  his  case,  can  only  be  presented  by  a  demurrer  to  the  evi- 
dence, or  by  a  request  for  the  affirmative  instruction  for  defendant, 
and  not  by  motion  to  exclude  all  of  plaintiflTs  evidence. — McCray  v. 
Sharpe,  375. 

4.  Argninient  of  Counsel. 

Trial;  Argument  of  Counsel. — Where  the  son  of  deceased  had 
testified  to  facts  showing  that  the  company  was  free  from  liability  for 
the  death  of  his  father,  it  was  not  error  for  counsel  of  the  company 
to  ask  In  his  argument  what  the  administrator  was  endeavoring  to 
do.  although  the  intimation  was  that  he  was  attempting  to  recover 
a  money  judgment  against  the  company ;  such  being  the  obvious  pur- 
pose of  the  administrator. — Helms  v.  C,  of  Oa.  Ry,  Co.,  393. 

TROVER  AND  CONVERSION. 

Trover;  Demand;  "Necessity. — One  who  takes  possession  of  chat- 
tels belonging  to  another,  even  under  a  bona  fide  belief  of  a  right  to 
do  so,  takes  them  wrongifully  and  is  guilty  of  a  conversion  thereof, 
and  no  demand  is  necessary  before  suing  in  trover. — Meador  v.  Evans, 
229. 

VENDOR  AND  PURCHASER. 
1.  Rescission. 

Vendor  and  Purchaser;  Rescission;  Time;  Laches. — Laches  i#i 
grounded  upon  the  assertion  of  adverse  rights  and  unreasonable  de- 
lay, to  the  prejudice  of  the  adverse  party,  and  acquiescence  involves 
actual  or  imputable  knowledge;  hence,  a  complainant  is  not  guilty 
of  laches  where,  within  eight  months  after  discovering  a  false  rep- 
resentation in  a  sale  of  land,  it  filed  its  bill  for  a  cancellation  of  the 
conveyance  and  a  rescission  of  the  contract  of  purchase,  the  respond- 
ents' position  having  in  no  way  changed  except  that  one  of  th« 
respondents  had  died  in  the  interim. — Union  Cemetery  Go.  v.  Jack- 
son, 599 


Digitized  by  VjOOQ iC 


732  SUBJECT  IKDEX 

WILLS. 

Wills;  Contest;  Trial  hy  Jury.— V/here  the  validity  of  a  will  is 
contested  under  section  6207,  Code  1907,  the  Chancellor  must,  on 
seasonable  demand,  by  either  party,  as  a  matter  of  right  submit 
issues  of  fact  to  a  Jury  as  required  by  section  6209,  Code  1907,  and 
the  jury  may  be  empaneled  by  him,  or  he  may  direct  the  Issues  to 
a  court  of  law  for  trial  by  ^ury.-r-Ex  parte  Colvert,  650. 

Same, — ^Where  a  jury  was  -  regularly  demanded  in  a  suit  to 
contest  the  validity  of  the  will,  and  the  Chancellor  directed  a  trial 
of  the  issues  by  a  jury  in  the  court  of  law,  the  chancery  court  may 
award  a  new  trial  upon  application  properly  made  to  it. — /6.  650. 

Same. — Where  the  issue  devisavlt  vel  non  is  tried  by  a  jury 
and  the  verdict  is  made  the  basis  of  a  final  decree  of  the  chancery 
court,  on  an  appeal  from  such  decree,  the  court  will  consider  any 
exceptions  properly  reserved  by  bill  of  exceptions  during  the  trial 
by  jury. — Ih.  650. 

Wills;  Estate  Devised. — A  devise  of  the  net  Income  to  be  derived 
from  an  undivided  half  of  certain  real  estate  to  an  orphanage, 
without  limitation  as  to  time,  constitutes  a  devise  of  the  fee  of  one- 
half  of  the  property;  a  devise  of  the  rents  and  profits  of  the  land 
being  the  equivalent  of  a  devise  of  the  land. — Scruggs  v.  Taney,  682. 

WITNESSES. 

1.  Impeachment. 

Witnesses;  Impeachment;  Predicate. — ^Before  a  witness  can  be 
impeaciied  by  showing  contradictory  statements  made  out  of  court, 
his  attention  must  be  called  to  the  time  and  place  at  which  he  made 
them.— Phillips  v.  The  State,  57. 

Same. — ^Where  the  facts  before  the  trial  judge  show  that  the 
witness  knew  the  time  and  place  where  the  contradictory  state- 
ments were  made,  about  which  he  was  being  Interrogated,  and  show 
that  he  could  not  have  been  taken  by  surprise,  but  would  be  afforded 
ample  opportunity  to  make  any  explanation  desired,  a  sufficient 
predicate  was  laid  for  the  admission  of  such  statement,  although  the 
question  asked  did  not  fix  the  place. — Ih.  57. 

2.  Examination  and  Cross. 

Witnesses;  Cross-Examination ;  Extent. — Where  the  prosecutor 
testified  that  as  he  was  driving  in  a  wagon  along  a  road  the  defendant 
and  five  other  negroes,  masked,  and  with  weapons  and  threats, 
forced  him  to  deliver  up  his  money,  the  question  on  cross-examlna 
tlon :  "Don*t  you  know  that  in  a  case  like  that  if  none  of  them 
had  masks  on  their  faces,  It  is  hard  to  identify  anybody?"  was  prop 
erly  excluded  as  being  argumentative  as  to  the  identification  testified 
to.— Wa^liington  v.  Tlic  State,  101. 

Witnesses;  Examination;  Com/petency. — A  witness  present  with 
the  deceased  at  the  time  he  met  his  death  on  the  track,  who  had 
testified  to  the  circumstances  surrounding  the  accident,  was  compe- 
tent to  testify  that  he  had  detailed  to  the  jury  circumstances  of  the 
casualty. — Helm^s  v.  G.  of  Oa.  Ry.  Co.,  393. 
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